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WORK OF THE CODEX ALIMENTARIUS COMMISSION IN THE DEVELOPMENT OF 
INTERNATIONAL FOOD QUALITY AND SAFETY STANDARDS

Prepared by the 
Codex Secretariat in consultation with the FAO and WHO Legal Departments


The 68th Session of the UNECE Working Party on Agricultural Quality Standards (November 2012) considered the opinion of Mr. Markus Schmidt, Senior Legal Adviser at the United Nations Office at Geneva (UNOG), on the legal status of the Geneva Protocol and the nature of UNECE standards developed and adopted under that Protocol in the framework of the discussion on the revision of the Geneva Protocol. Paragraph 33 of the report of the 68th Session of the Working Party states that “The UNECE Working Party on Agricultural Quality Standards was an international body within the United Nations System and drew up internationally agreed standards as mere recommendations to countries. Their legal status and international nature was similar to those developed by the Codex Committee on Fresh Fruits and Vegetables”. 


In reply to this statement, the Codex Secretariat, in consultation with the legal departments of FAO and WHO would like to offer the following considerations in regard to the legal status of the Codex Alimentarius Commission and the nature of Codex standards, guidelines and related texts. 

The 11th Session of the FAO Conference in November 1961 and the 16th World Health Assembly in May 1963 both passed resolutions to establish the Joint FAO/WHO Food Standards Programme, so-called “Codex Alimentarius” whose principal organ is Codex Alimentarius Commission. The two Organizations also adopted the Statutes and Rules of Procedure for the said Commission. 


The Statutes and Rules of Procedure of the Codex Alimentarius Commission constitute the legal basis for the operation of the Commission and apply mutatis mutandis to Codex committees, regional coordinating committees and ad hoc intergovernmental task forces. 


Article 1 of the Statutes provides the Commission with its purposes, terms of reference and objectives as follows: 

(a) Protecting the health of the consumers and ensuring fair practices in the food trade;

(b) Promoting coordination of all food standards work undertaken by international governmental and non-governmental organizations;

(c) Determining priorities and initiating and guiding the preparation of draft standards through and with the aid of appropriate organizations;

(d) Finalizing standards elaborated under (c) above and publishing them in a Codex Alimentarius either as regional or worldwide standards, together with international standards already finalized by other bodies under (b) above, wherever this is practicable;

(e) Amending published standards, as appropriate, in the light of developments. 


The Rules of Procedures describe and formalize working procedures appropriate to an intergovernmental body and provide for, among others: conditions of membership of the Commission; attendance of observers; establishment of subsidiary bodies; procedures to be adopted in the elaboration of standards and official languages. 

Articles 2, 3 and 4 of the Statutes define eligibility for membership of the Commission, which is open to all Member Nations and Associate Members of FAO and WHO, following a formal exchange of letters of submission of interest by the country concerned and acceptance by the Director-General of FAO or of WHO.

Rule IX of the Rules of Procedure of the Codex Alimentarius Commission defines eligibility for observer status to the Commission of international governmental and non-governmental organizations. Relations with international organizations are handled directly by the Directors-General of FAO or WHO and, in the case of international non-governmental organizations, by the Directors-General of FAO or WHO, on the advice of the Executive Committee of the Commission. 


Today the membership of the Codex Alimentarius Commission accounts for 186 Member Nations and 1 Member Organization (European Union) which together represent more than 95% of the countries in the world, in addition to 220 observers among governmental and non-governmental organizations. 


By virtue of Article 7 of the Statutes of the Codex Alimentarius Commission and Rule XI.1(b) of its Rules of Procedure, the Commission has established more than 30 Codex committees and ad hoc intergovernmental task forces to prepare standards in accordance with the Procedure for the Elaboration of Codex standards and coordinating regional committees to exercise general coordination of its work in specific regions or groups of countries. The Codex Committee on Fresh Fruits and Vegetables and the Codex Committee on Processed Fruits and Vegetables established under Rule XI.1(b)(i) develop worldwide standards for the whole range of fresh and processed fruits and vegetables including dry and dried produce. 


Codex standards and related texts are based on sound science and take into account other factors relevant to human health and fair trade practices as stated in the Statements of Principles concerning the role of science in the Codex decision-making process and the extent to which other factors are taken into account and the Statement of Principle relating to the Role of Food Safety Risk Assessment. The Statements of Principles are, in turn, in line with Article 5 of the SPS Agreement relating to the Assessment of Risk and Determination of the Appropriate Level of Sanitary or Phytosanitary Protection. 

The Codex Alimentarius Commission is specifically mentioned in the SPS Agreement as one of the relevant international organizations to promote the development and review of standards, guidelines and recommendations with respect to all aspects of sanitary and phytosanitary measures (Article 3.3). The Agreement defines international standards, guidelines and recommendations for food safety as those established by the Codex Alimentarius Commission relating to food additives, veterinary drug and pesticide residues, contaminants, methods of analysis and sampling, and codes and guidelines of hygiene practices (Annex A). Additionally, Codex food safety standards are used by Codex members to fulfill Article 3 of the SPS Agreement as reported through the SPS enquiry points and trade concerns submitted to the SPS Committee.

While the TBT Agreement does not refer to any specific international organization as reference point for technical regulations Codex standards, guidelines and related texts, e.g. labelling, nutrition, inspection and certification schemes, etc., are used by Codex members to fulfill Article 2 of the TBT Agreement as reported through the TBT enquiry points and trade concerns submitted to the TBT Committee. Moreover, the Codex Standard for Sardines and Sardine-Type Products (CODEX STAN 64-1981) have been identified as the “relevant international standard” under Article 2.4 of the TBT Agreement in a dispute settlement case related to the European Communities – Trade Description of Sardines
,
. 


Therefore, Codex standards, guidelines and related texts adopted by the Codex Alimentarius Commission fulfill the requirements of transparency; openness; impartiality and consensus; effectiveness and relevance; coherence; and development dimension as indicated in document G/TBT/1/Rev.10, Annex B.


The use of Codex standards as the benchmark in international disputes as scientifically and technologically norms for the purpose of the SPS and TBT Agreements is of immense significance. To provide an example, Codex maximum residue limits for veterinary drugs have been taken as reference safety standards in the SPS dispute settlement cases on EC Measures Concerning Meat and Meat Products (Hormones)

. 


Monitoring of the use of international standards by WTO Member States is also a standing agenda item in the SPS and TBT Committees, specifically with respect to trade concerns due to deviation from international standards. Deviation, full or partial adoption of Codex standards have been reported under the SPS and TBT enquiry points over the years.

Codex standards have also become an integral part of the legal framework of other bilateral and plurilateral trade Agreements like the North American Free Trade Agreement (NAFTA) between Canada, Mexico and the United States where Codex standards are cited as basic requirements to be met by the 3 countries in terms of the health and safety aspects of food products. European Union directives, as well, frequently refer to the Codex Alimentarius as the basis for their requirements. The Asian-Pacific Economic Cooperation (APEC) has drafted a Mutual Recognition Arrangement on Conformity Assessment of Foods and Foods Products which calls for consistency with the SPS and TBT Agreements, including the recommendations of the Codex Committee on Food Important and Export Inspection and Certification Systems. The South Common Market (MERCOSUR) made up of Argentina, Brazil, Paraguay and Uruguay plus a number of other observer countries has also recommended a range of Codex standards for adoption by member countries and is using other Codex standards as points of reference in the drafting of regional food regulations. 

Considerable interest in the activities of the Commission in its subsidiary bodies has been stimulated by the abovementioned specific recognition of Codex standards, guidelines and recommendations within the SPS Agreement as well as the importance assumed by Codex standards in the Technical Regulations and Standards provisions contained in Article 2 of the TBT Agreement. As a result, attendance at Codex meetings, especially by developing countries, has markedly increased since the entry into force of the WTO in 1995. 


As an example, the 36th Session of the Codex Alimentarius Commission in July 2013 registered 620 delegates from 126 Member countries, 1 Member Organization (European Union), 1 Observer Country and 41 international governmental and non-governmental organizations including UN agencies. 


The 17th Session of the Codex Committee on Fresh Fruits and Vegetables (September 2012) accredited 39 Member Nations and 1 Member Organization (European Union) of which 20% (excluding EU) corresponded to Member Nations of the UNECE Region and the remaining from Member Countries of Africa, Asia, Latin America and the Caribbean, Africa, Near East, North America and the South West Pacific regions. The progression of Codex members participation in sessions of the Codex Alimentarius Commission and the Codex Committee on Fresh Fruits and Vegetables are shown in the Annex to this document. 

The increased participation of Codex members from all regions in meetings of the Codex Alimentarius and its subsidiary bodies, the acknowledgement of Codex standards as being in compliance with the WTO SPS and TBT Agreements with the explicit recognition of the Codex Alimentarius Commission in the SPS Agreement, the establishment of the Joint FAO/WHO Food Standards Programme under the umbrella of two UN international organizations FAO and WHO and the sound legal framework for the development of its standards, provide sufficient grounds to acknowledge that Codex standards are the facto and de jure international standards. 


The Codex Secretariat believes that the Codex Alimentarius Commission and the UNECE Working Party on Agricultural Quality Standards can continue the fruitful cooperation in the development of agricultural quality standards for fruits and vegetables and as stated by the 33rd Session of the Commission “The Commission took note of the view of the WHO Legal Adviser and reiterated its previous recommendation on the need for the CCFFV to cooperate and coordinate with the UNECE towards the elaboration of harmonized standards without duplication of effort. While avoiding any unnecessary duplication of work, the collaboration would also benefit UNECE by giving international recognition to its standards as the Terms of Reference of the Committee allows the Commission to use UNECE standards and recommend them for worldwide application.”
 

ANNEX

PARTICIPATION IN THE CODEX ALIMENTARIUS COMMISSION 
AND THE CODEX COMMITTEE ON FRESH FRUITS AND VEGETABLES
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� Submitted for information at the sixty-ninth session of the UNECE Working Party on Agricultural Quality Standards by the secretariat of the Codex Alimentarius Commission.


� 	� HYPERLINK "http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds231_e.htm" �http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds231_e.htm� 


� 	WT/DS231/AB/R


� 	http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds26_e.htm	http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds48_e.htm 


� 	WT/DS26/R/USA; WT/DS48/R/CAN


� 	ALINORM 10/33/REP, para. 135. 





