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• I’m pleased to participate in this Round Table, 
with such prominent experts from so many 
disciplines.  I will be speaking about the state of 
corporate governance in Canada:  where we are 
and where we may be going.  I will also offer my 
personal predictions on the likely path the 
corporate governance debate will take in the 
future.  

• Corporate governance has been a priority of the 
Ontario Securities Commission in recent years, 
just as it has been a focus of investors, boards of 
directors and regulators around the world.   

• First, let me give you a sense of the nature and 
make-up of the Canadian capital market – and 
how the diverse size and structure of the issuer 
community in Canada makes it necessary to 
provide a regulatory approach that is unique to 
Canada. 

_______________________ 

• The strength and diversity of Canada’s economy 
is reflected in its base of listed issuers.  About 
1400 companies are listed on the Toronto Stock 
Exchange, representing a combined market 
capitalization of about $1.5 trillion (as of 
November, 2004).  About 2200 issuers are listed 
on the TSX Venture Exchange – 
overwhelmingly in the small or micro cap 
category, averaging under $10 million. 

• It used to be that the Canadian market was 
identified almost exclusively with natural 
resources.  The resource industries are still 
vitally important to Canada’s economy and its 
capital market.  Combined with mining, the oil 
and gas and forest product sectors comprise over 
one-quarter of the companies listed on the 
Toronto Stock Exchange.  

• About 10 per cent of issuers on the TSX are in 
the technology sector, with a combined market 
cap of over $65 billion.  The life sciences sector 
is the second largest in the world, with about 70 
listed companies representing over 23 billion in 
market cap. 

• Issuers are also diverse in terms of market size.  
About 300 issuers have market caps over a half-
billion dollars, averaging over $4.2 billion.  
About 660 issuers are in the small-cap category 
of $50 million-$500 million, with an average 
market cap of over $170 million.  There are over 
400 issuers in what would be considered, by 
world standards, the micro-cap category, with 
market caps of less than $50 million, averaging 
about $20 million. 

• To get a sense of the diverse nature of the 
market, consider the distribution of market 
capitalization:  the top 500 listed companies 
make up 95 per cent of market cap.  The 
remaining 3200 companies constitute only five 
per cent of aggregate market cap.  All 2200 
companies on the TSX Venture Exchange make 
up less than two per cent of total market cap. 

• The makeup of the Canadian market underlines 
the first point I want to make about the evolving 
nature of regulation and governance in Canada.  
While we share a border with the U.S. and have 
seen a steady increase in inter-listed issuers and 
cross-border trading activity over the years, there 
are important differences between the Canadian 
and U.S. capital markets.  These differences 
made simple adoption of a Canadian replica of 
the Sarbanes-Oxley Act a non-starter.   

• For one thing, there is the preponderance of 
small-cap companies. Canadian companies tend 
to go public at lower levels of capitalization.  
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• In addition, more than half of all listed 
companies in Canada are majority shareholder 
controlled or closely held.  They, too, require 
distinct consideration. 

• Canada represents approximately two per cent of 
the world’s capital markets; while we are small 
in global terms, we have robust, active and 
sophisticated capital markets and compete 
globally for investors, investment opportunities, 
and listings. 

• Differences like those described above do not 
mean that our securities laws should be any less 
robust.  Bad practices are not a function of 
geography and are not contained by borders.  
Further, given the level of integration of North 
American capital markets, there is a clear need 
for comparable, if not equivalent, rules.  

• In the wake of Sarbanes-Oxley, our challenge 
was to forge an approach as rigorously focused 
on desired behavioural outcomes as the United 
States, but tailored to Canadian realities.  

• What are the realities?  The cost of regulation is 
proportionally greater for small companies, of 
which we have many in Canada.  On the other 
hand, the benefits of more rigorous regulatory 
standards – in terms of improved access to global 
capital – are proportionately greater for larger 
companies.  Investors – foreign or domestic – 
compare them to their global peers.  They expect 
comparable standards to apply and comparable 
information to be available.  

• To address these realities, the Canadian 
Securities Administrators have implemented 
regulatory standards in accordance with the 
principle of “proportionate” regulation.  Simply 
put, “top-tier” regulatory standards make sense 
when the costs and burdens of global standards 
are justified by, and offset by, resulting investor 
confidence in our markets and enhanced access 
to investment capital for the largest of our 
issuers. 

• While it is important to be sensitive to the 
different opportunities and pressures facing large 
and small-cap companies, we cannot simply 
forego regulation of a category of issuer.  What 
we can do – and must do – is consider the impact 
regulatory policies will have on all tiers of 
companies in their various stages of 

development, and seek to address specific 
concerns.    

• How do we apply the principle of proportionate 
regulation in practice?  The threshold issue is to 
determine the different tiers of regulation and 
which companies should be subject to them.  
Should this determination be based on a 
company’s market cap, revenue or some other 
criteria?  Whatever the criteria, they should 
reflect these fundamental principles: 
− Recognition of the resources available for 

compliance. 
− Recognition of the need to foster the growth 

of small companies, given their importance 
to our economy. 

− Recognition of the need for transparency and 
consistency in differentiating between 
issuers for purposes of regulatory 
requirements. 

− Commitment to devising regulations that 
work for large and small companies and to 
achieving the desired regulatory and policy 
objectives without sacrificing investor 
protection. 

• Investors should be aware of, and able to 
understand, the consequences of different 
regulatory standards applying when they invest 
in large and small companies.  In general, we 
have found that the best way to ensure this result 
is to distinguish issuers based on exchange 
listing (i.e., TSX- or TSXV-listed issuers). 

• What specific policy impact has the principle of 
proportionate regulation had?  More nuanced 
regulation, based on comparable principles and 
policy objectives.  

• The following specific examples will assist in 
understanding how proportionate regulation is 
applied in practice.   

• Following the passage of Sarbanes-Oxley, we 
introduced three new rules, dealing with audit 
committees, CEO and CFO certification of 
financial disclosure, and mandatory membership 
in the new independent watchdog body 
monitoring auditing practices, the Canadian 
Public Accountability Board (“CPAB”).  

• The last mentioned rule requires that all audit 
firms retained by Canadian public companies be 
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members of the CPAB. . Membership in CPAB 
ensures that their auditing standards and 
practices are subject to periodic reviews by an 
independent body.  This rule required no 
differentiation for small or closely held 
companies.  What about the other two 
initiatives?   

• With respect to the composition and mandate of 
audit committees, our solution was similar to 
Sarbanes-Oxley in most respects.  We saw a 
need for external auditors to have a clear client 
relationship with the audit committee of the 
board of directors, as opposed to management.  
To implement the cultural shift this entails, we 
introduced a rule requiring audit committees to 
have at least three members, each of whom is 
both independent from the company and 
financially literate.  We also specified the audit 
committee’s responsibilities, from oversight of 
external auditors (including hiring, firing, scope 
of retainer and compensation) to the review of 
financial disclosure prior to public release.  
However, we accommodated the realities of the 
Canadian market by relaxing the independence 
and composition requirements for small issuers 
and controlled companies.  Venture issuers are 
exempt from composition requirements.  

• On the other hand, in some areas the realities of 
our market require no policy adjustment when 
implementing new regulation.  An example of 
this is the requirement for each CEO and CFO to 
personally certify that their company’s financial 
statements together with other financial 
information fairly present its financial condition, 
results of operations and cash flows.  There is no 
need to exempt Canada’s small issuers from this 
obligation;  in this context, limitations on 
available regulatory compliance resources are 
offset by the top executives’ presumed personal 
knowledge of business operations. 

• In the area of corporate governance, Canadian 
securities regulators have no authority to 
prescribe specific rules or practices.  Instead, we 
plan to implement a “disclosure against 
guidelines” approach.  “Guidelines” refers to 
best practices in corporate governance, which are 
constantly evolving.  Reporting issuers that do 
not follow a particular guideline will be required 
to disclose how they have otherwise achieved its 
objective.  This approach achieves both 
flexibility for issuers and necessary transparency 
with regard to their governance practices. 

• Our proposed guidelines stipulate that the board 
be comprised of a majority of independent 
directors; a separate Chair and CEO or, where 
these roles are not split, appointment of a lead 
director; a written mandate requiring, among 
other things, that the board be satisfied as to the 
integrity of the CEO and other senior officers 
and their commitment to creating a culture of 
integrity; regular board meetings without 
management; and other proposals to ensure 
board independence and ethical corporate 
behaviour.  

• Currently, we are grappling with the issue of 
internal controls over financial reporting (i.e., the 
SOX 404 requirements).  As with the parallel 
Sarbanes-Oxley rule, we are contemplating 
requiring management to evaluate their internal 
controls, and to report publicly on their 
effectiveness.  This report would be 
accompanied by an independent opinion from 
the company’s external auditor. However, we are 
aware of, and are concerned about, the cost 
burden such a rule would impose on issuers.  
Accordingly, we are contemplating a staged 
implementation over a three-to-four year period 
based on company size measured by market cap.  
This approach should not only provide adequate 
time for an orderly implementation but also 
allow us to benefit from the experience in the 
U.S. and incorporate the lessons learned into our 
practices and into the procedures that external 
auditors perform in order to provide the 
attestation.  We believe that a careful, staged 
implementation should result in cost savings for 
Canadian public companies as a result of 
learning from the experiences of SEC issuers and 
their auditors.  It is proposed that TSX Venture 
issuers would be exempt from the internal 
control rule.   

_______________________ 

• With this background on regulatory reform, I’d 
like to now turn to what other stakeholders are 
doing in the area of corporate governance 
reform.  As you well know, raising the bar on 
corporate governance is not something that can 
be accomplished by regulators acting alone.  In 
Canada, other capital market participants and 
their professional advisors have been engaged in 
improving corporate governance practices.  Here 
are some highlights of their activities in this 
regard: 
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− The Canadian Institute of Chartered 
Accountants adopted new requirements for 
auditor independence approximately two 
years ago.  

− Canadian accounting standard-setters have 
led their U.S. counterparts in requiring 
expensing of stock options.  Expensing of 
stock options, like any other form of 
employee compensation, will serve as a 
natural discipline on compensation practices, 
avoiding or minimizing undue dilution of 
shareholder value. 

− The Institute of Corporate Directors, in 
conjunction with the Rotman School of 
Management at the University of Toronto, 
launched a directors’ education program for 
current and aspiring corporate directors. The 
original goal was to run two programs per 
year. Due to strong demand, they are now 
offering 12 courses across Canada, in 
partnership with other business schools. 
Similarly, McMaster University teamed up 
with the Conference Board of Canada to 
offer a directors program. The level of 
enrolment in these programs and the high-
profile calibre of seasoned participants have 
exceeded all expectations. 

− The Canadian Coalition for Good 
Governance was formed, representing most 
of Canada’s largest institutional 
shareholders, with more than half a trillion 
dollars in assets under management.  The 
Coalition, with a board made up of top 
executives of leading investment and 
pension funds including a former Finance 
Minister of Canada, promotes reform of 
corporate governance in Canada.  The 
Coalition pursues its goals in a number of 
ways, including rating the largest of our 
public companies on governance risk, 
informational programs on best practices in 
corporate governance, public policy 
submissions to help shape the legal and 
regulatory framework for the investment 
industry and, most important, direct 
discussions with CEOs and other top 
executives to highlight areas where they see 
room for improvement.  

− The Canadian business media have been 
heavily focused on corporate governance 
issues and on highlighting both good and 
questionable practices.  The media have not 

only published articles on many topical 
issues; they have reviewed and reported on 
specific polices and practices of our public 
companies, particularly the larger ones, 
highlighting the extent to which they have, 
or have failed to, implement accepted 
principles of good corporate governance.   

_______________________ 

• Many of the initiatives I’ve described – 
especially the rules we introduced following 
Sarbanes-Oxley – fall under the rubric of what I 
call “regulatory hardware”: rules, legislation, and 
standards which corporations and their directors, 
officers and senior management must follow. 

• What about the “software” of corporate 
governance?  By this I mean the “tone-at-the-
top”, the corporate culture which is so vital to 
ensuring that good corporate governance is 
practiced on a daily basis and in a manner that 
best serves the long-term interests of the 
company and its shareholders? I expect the more 
intangible considerations to become increasingly 
important in the path ahead.  

• Regulators can make rules and see that they are 
enforced.  They can fashion those rules so that 
they contribute to a healthy environment within 
the boardroom and the company as a whole.  But 
regulators acting alone cannot create the right 
corporate culture.  Leadership by the CEO, the 
CFO and the board of directors is critical to 
setting the right tone-at-the-top. 

• The health and strength of a company’s 
commitment to good governance is a reflection 
of its culture – the relationship and level of trust 
between the board and management, tempered 
by a healthy tension, an attitude of openness 
amongst senior management, respect for the free 
expression of concerns by employees and a 
visible commitment to ethical behaviour, 
transparency and accountability on a day-to-day 
basis.   

• Under corporate law, oversight responsibility for 
these matters falls upon the board of directors.  It 
is not their responsibility to actively manage the 
company.  But board members do have an 
obligation to know the management team and to 
be familiar with their operating style.  Today’s 
boards, more than ever before, are cognizant of 
their responsibility to engage management, to 
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independently probe its planning and priorities, 
and to ask the necessary, tough questions. 

• Similarly, boards are recognizing the importance 
of establishing policies and procedures to 
facilitate whistle-blowers stepping forward 
without fear of repercussion.  Indeed, the 
treatment of whistleblowers, both statutory and 
otherwise, is receiving attention globally. Many 
jurisdictions are creating a direct reporting line 
between whistleblowers and the audit committee 
of the board. A recent study by KPMG found 
external auditors find between 3-5% of public 
company frauds.  In fact, they maintain that 
frauds are far more likely to be exposed by 
whistleblowers and “angry spouses.”  

_______________________ 

• There is still work to be done. There are new 
frontiers in the governance debate that, I believe, 
will receive increased attention.  The list 
includes:   
− CEO and senior management compensation. 

As Warren Buffet said in his letter to 
Berkshire shareholders last year: “CEO pay 
remains the acid test in judging whether 
corporate America is serious about 
reforming itself and, to date, the results are 
not encouraging.”  

− Board and director evaluations and processes 
for director nomination. Strong arguments 
are being put forward for boards to adopt 
and publish criteria for board and director 
evaluations. There are of course sensitivities 
to this reform, and the litigation risk it 
implies.   

− Director education is another focus of 
scrutiny. We are seeing considerable 
corporate education efforts, in addition to the 
business school-sponsored programs I 
discussed. Many companies are bringing in 
governance experts such as lawyers in the 
securities field to brief the board on the latest 
trends and developments. This has two 
advantages. It’s convenient for busy 
directors, and it also provides an opportunity 
for the board to participate in education 
programs as a group. 

− Another area that is receiving greater 
scrutiny is the issue of related party 

transactions and the role of the board in 
approving them. Although side deals 
between public companies and their senior 
executives, directors or controlling 
shareholders, officers and directors may be 
legal – and sometimes financially beneficial 
to public companies and their shareholders – 
they also open the door to allegations of 
abuse, conflict of interest and even breach of 
fiduciary duty. In fact, some academics, 
shareholder activists and even directors 
believe that the risks and stigma associated 
with related-party deals outweigh any 
potential economic benefits. 

− There are special challenges that warrant 
consideration in the context of independent 
directors’ ability to exert control and 
influence in the case of companies that are 
majority shareholder-controlled or that have 
a dual share structure.  

_______________________ 

• Recent corporate scandals served as a wake-up 
call. We are responding by re-wiring the 
corporate governance hardware – the laws and 
standards.  It is vital that the corporate world put 
in place the software – the culture that shapes 
day-to-day decision-making.  Regulation can 
address structural and process reforms but, in the 
end, truly effective boards are a reflection of the 
skills, competencies and integrity of the board 
members, how they work together as a team and 
interact with management, and the leadership 
skills of the board chair.   

• In conclusion, our approach to corporate 
governance reform in Canada might best be 
described as a search for balance and 
proportionality.   The ultimate goals are to serve 
the long-term best interests of the company and 
its shareholders and to foster investor confidence 
in our marketplace. 

Thank you

 


