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DRAFT CONCEPT OF THE guidE FOR RATIFYING AND IMPLEMENTING the Convention on the Protection and Use of Transboundary Watercourses and International Lakes
I. Background and objectives

1. Following the expression of the intention to ratify the Convention at the fourth meeting of the Parties (Bonn, Germany, 20–22 November, 2006), Georgia and the former Yugoslav Republic of Macedonia approached the secretariat with requests for support to facilitate such ratification. The requests underlined the need to concretely address the legal, practical and economic implications of ratification.
2. To implement this new task for the Convention, the Bureau, in consultation with the secretariat, agreed that the most effective way to address these and possible future requests would be through the development of a practical guide designed to support both ratification and implementation of the Convention by providing direction for work at the national level. This document should substitute the strategic guidance on integrated management of transboundary water resources originally included in the workplan as programme element 2.1.1. 
3. Furthermore, the Bureau agreed that this activity should be a multilateral exercise with the close involvement of the Legal Board and the Working Group on Integrated Water Resources Management, as the activity entailed on the one hand an interpretation of the Convention’s provisions (which should be the role of the Legal Board), and on the other, practical advice for their implementation (which should be provided by Working Group). 
4. The draft Guide would also be of use for Parties to the Water Convention in their implementation without affecting in any way the contents or the legal force of its provisions and of the rights and duties arising therefrom.

5. The following draft concept of the Guide was prepared for discussion and further elaboration by the Legal Board at its fifth meeting (Geneva, 2-3 October 2008). The draft Guide, as revised by the Legal Board, will be further discussed at the third meeting of the Working Group on Integrated Water Resources Management (Rome, 22-24 October 2008). 

II. Proposed concept
6. The Water Convention was adopted in 1992 and is in force since 1996; as of September 2008, it has 36 Parties. The amendments to articles 25 and 26 adopted at the third meeting of the Parties in 2003, when into force, will open the Convention to States outside the UNECE region. 
7. A lot of questions arise when a State considers ratifying the Convention about procedural issues, legal and practical implications. These aspects had been the basis to think about a practice oriented guide.
8. The Convention is a “framework” Convention that does not specify a time frame for full compliance, it’s therefore reasonable that at the time of ratification countries would be in compliance with some core obligations and have developed a “national plan” with clear deadline for implementation.  

9. The final product should therefore be a short document (20-25 pages) possibly addressing four aspects: (a) identification of the core provisions of the Convention that needs to be addressed as a priority by ratifying countries; (b) legal interpretation of such core provisions, if needed; (c) minimum practical requirements, including legal, institutional, policy and management, economic and/or capacity building measures that need to be put in place for ratification, in relation to the core provisions; and (d) procedural considerations with regard to the process of ratification at the national level which could provide practical suggestions on how to effectively carry out such process.
10. The above would be complemented with possible practical suggestions on implementation based on good practices in the region.  Reasonable time frames would also be suggested for different requirements taking into account the “delais raisonnable” for full implementation as well as the different capacity of countries in the UNECE region.

11. As to the contents and time frame for implementation of the Convention, consideration is to be given to the largely “due diligence” nature of its core obligations. That is to say, that Parties are required “to take all appropriate measures” to reach the result pursued by the obligations in point (e.g., the prevention, or reduction of pollution having transboundary impact). The fact that the result aimed at by a given provision has not been reached immediately after ratification would not necessarily amount to a case of non-compliance proper, unless the Party concerned has not started with due diligence the process of adoption of the “appropriate measures” for achieving the result eventually required of by the relevant provisions. The due diligence nature of the obligations in point and the concept of “appropriateness” of the measures required involve a large measure of relativity as to both contents and time frame of the conduct taken by Parties, which are proportionate to the capacity of the Party concerned.

12. The major challenges related to the guide preparations include:

· Agreeing on the “core provisions” of the Convention;
· Developing interpretation of those core provisions of the Convention being perceived by some as generating misunderstanding;
· Deriving from core provisions their minimum requirements (related legal, institutional, policy and management, economic and capacity aspects);

· Complementing general requirements with specific practical suggestions taking into account differing specificities of national circumstances; 

III. Example of the outline of the Guidance
Part I, Provisions relating to all Parties; Article 2; General Provisions
Provision: The polluter‑pays principle
Provision’s  interpretation: …
Minimum requirements: (e.g. consequences for the legal and policy frameworks, needed institutional and managerial arrangements, financing, awareness, capacity building, etc. Text may include practical examples as well as a tentative timeline)
IV. List of proposed core provisions 
PART I

PROVISIONS RELATING TO ALL PARTIES

1. Transboundary waters are used in a reasonable and equitable way (Art 2, para 2 (c))
2. Conservation and, where necessary, restoration of ecosystem (Art 2, para 2 (d))
3. Polluter‑pays principle 
4. Water resources shall be managed so that the needs of the present generation are met without compromising the ability of future generations to meet their own needs (Art 2, para. 5 (c))
5. Riparian Parties shall cooperate on the basis of equality and reciprocity
6. The application of this Convention shall not lead to the deterioration of environmental conditions nor lead to increased transboundary impact. (Art 2, para. 7)
7. Limits for waste‑water discharges stated in permits are based on the best available technology for discharges of hazardous substances 

8. At least biological treatment or equivalent processes are applied to municipal waste water, where necessary in a step‑by‑step approach (Art 3, para. 1 (e))
9. Appropriate measures and best environmental practices are developed and implemented for the reduction of inputs of nutrients and hazardous substances from diffuse sources (Art 3, para. 1 (g))
10. Environmental impact assessment and other means of assessment are applied (Art 3, para. 1 (h))
11. Contingency planning is developed (Art 3, para. 1 (j))
12. Each Party shall set emission limits for discharges from point sources into surface waters based on the best available technology (Art 3, para. 2)
13. Each Party shall define, where appropriate, water‑quality objectives and adopt water‑quality criteria (Art 3, para. 3)
PART II

PROVISIONS RELATING TO RIPARIAN PARTIES

14. Article 9, paras 1 and 2: bilateral and multilateral agreements and joint bodies 
15. Consultations shall be held between the Riparian Parties (Art. 10)

16. Riparian Parties shall establish and implement joint programmes for monitoring the conditions of transboundary waters … and shall, at regular intervals, carry out joint or coordinated assessments of the conditions of transboundary water (Art. 11)

17. Riparian Parties shall exchange reasonably available data (Art 13)

18. Riparian Parties shall without delay inform each other about any critical situation that may have transboundary impact (Art 14)

19. Riparian Parties shall provide mutual assistance upon request (Art 15)

20. Riparian Parties shall ensure that information on the conditions of transboundary waters, measures taken or planned to be taken to prevent, control and reduce transboundary impact, and the effectiveness of those measures, is made available to the public (Art 16)
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