Towards a UNDP Regional Programme for a Human Rights-Based Approach to Water Governance

Workshop 14 May 2008- Bucharest


Towards a Regional Programme for Human Rights Based Approach to Water for Europe and CIS countries:

 challenges and opportunities

General considerations regarding the draft concept for a Regional Programme

1. Objective

The objective of this workshop is to present the draft concept of the regional programme and discuss its main components with stakeholders, drawing on their expertise and experience to fine-tuning the draft concept. In addition, it aims at furthering the understanding of what implementing the right to water and sanitation entails concretely for national and international actors, and how to address the challenges involved. 

2. Key issues for discussion

The proposed regional programme is structured around four thematic areas or components each focusing on a key policy area where the human rights-based approach can be applied to WSS and Water Governance. The four key components are:

1. Accessibility: accessibility covers physical accessibility and focuses primarily on the quality of the services provided (e.g., infrastructure and facilities, physical access to water points, and systems to separate waste water or human faeces from main drinking water catchment areas). It implies that WSS infrastructure and facilities are developed in a way that provides access to poor, marginalised and vulnerable groups.

2. Affordability: Water tariffs should be set at such a level that while ensuring cost recovery, a standard volume of water is provided at affordable prices (or free if necessary) to everyone and with special consideration to poor, marginalised and vulnerable groups. This may require differentiated pricing of water services.

3. Quality and Quantity: water supplied should be safe and acceptable for all different uses and meet minimum quality standards set up in legislation. Water quantity is a matter of availability and is traditionally differentiated from accessibility as such. It involves establishing a balance among competing needs while giving priority to human consumption. 

4. Transboundary Cooperation: cooperation between all countries sharing a watercourse is necessary in order to reconcile the different and possibly conflicting interests and needs for water of the states concerned.  Again it is important to give priority to human consumption. 

Specific actions will then be designed to address those problems, taking into account cross-cutting issues based on compliance with and implementation of key human rights principles. These cross-cutting issues are (1) equality and non-discrimination; (2) participation and inclusion; and (3) accountability and the rule of law. 

The actions will be carried out in priority countries for each sub-region (Central Asia, South Caucasus, Balkan, Eastern Europe, South East Europe, Western CIS and Russia, Others) during a six year period. Different criteria were used to select and prioritise these countries which included:

· On-going or planned programmes and projects on water issues and/or human rights 

· Prioritisation of WSS and/or human rights in the country 

· Situation of the country in meeting the MDGs on WSS

· Potential for field testing methodologies in relation to particular water issues and human rights that could be exported to other countries or regions (e.g., water conflicts, post conflict areas, intense presence of minorities and risks of discrimination) 

· Feasibility and opportunity criteria to develop and implement concrete national projects in the future (community capacity and willingness for such activity, national capacity and interest, potential partner and donor support, etc.) 

The following table presents the selected priority countries. Three levels of priority have been identified, in order to allow for more flexibility in the implementation of the regional programme.

	Region
	First priority countries
	Second priority countries
	Third priority countries

	Central Asia
	Tajikistan
	Kyrgyzstan
	Kazakhstan / Uzbekistan / Turkmenistan

	South Caucasus
	Georgia
	Azerbaijan
	Armenia

	South East Europe/Balkan
	Bosnia & Herzegovina
	Serbia?
	Montenegro

	Eastern Europe
	
	
	

	Western CIS & Russia
	Ukraine, including Crimea
	
	Belarus

	
	Moldova
	
	

	Others
	Turkey
	
	Cyprus


Benchmarks and indicators are to be developed to help in the selection and monitoring of programmes and projects content and implementation. These benchmarks and indicators include, for example, indicators of impacts on projects on vulnerable and marginalised groups, such as connectivity of vulnerable and marginalised groups to centralised water supply and sanitation.

	General questions for discussion

Do you think there is room for a regional programme for HRBA to WSS and water governance in the region?

What do you think about the role of UNDP as coordinator of activities in this area? How coordination among donors at regional and national level could be improved?

Do you think the components selected are adequate having regard to the challenges in the area of WSS and Water governance in the region? Do you have any other components or topics that should be paid special attention?

Do you think the priority countries selected for the first phase are adequate or should other countries be considered instead? 




Working Group 1:
Accessibility: avoiding discrimination and finding solutions for rural areas

1. Introduction

Two aspects in the region regarding accessibility require special attention from a HRBA perspective: accessibility to water in rural areas, and avoiding discrimination of vulnerable and marginalised groups and minorities. 

Rural areas are treated as a differentiated group since access to water and sanitation in rural areas is a main problem in the region. In some countries only about 20 per cent of the rural areas have access to a centralised system of water supply. For example, 15,7 per cent of the rural population has access to a centralised system of water supply in Georgia and 26 per cent in Ukraine whereas in Moldova and Bosnia this percentage is around 50 per cent.  In addition, water delivery tends to be discontinuous. In Georgia, for example, 30 per cent of the population outside Tbilisi connected to water supply services receive water for less than 12 hours per day. The situation regarding sanitation is even worse. For example, in Azerbaijan only 11 per cent of the rural population has access to improved sanitation facilities.
 

Vulnerable and marginalised groups and minorities
 are generally not paid enough attention in the planning and programming of WSS projects. Connectivity to a centralised system is one of the indicators for measuring progress in attaining the MDGs on WSS. However, in many cases these indicators do not provide an accurate picture of the impacts of WSS policies on the poor, and vulnerable and marginalised groups, and minorities. This is specifically important in the Europe and CIS region where there are post-conflict countries and many ethnic minorities (e.g., nomads, Roma populations, Armenians, Kurds, Turkish Cypriots, Gagauz, Azerbaijan refugees).The rights of these groups have to be taken into account in the development process.
 An analysis of impacts of plans and projects and development of specific indicators are needed from a HRBA perspective to avoid direct or indirect discrimination. 

	Link with the Protocol on Water and Health

The Protocol on Water and Health requires Parties to pursue the target of ensuring access to drinking water and sanitation for everyone (Article 6(1)(a)-(b)). 




2. Key issues for discussion

This component concentrates on “accessibility”, including accessibility of vulnerable and minority groups to WSS. The adoption of a HRBA is particularly important in relation to infrastructure projects at national level and would involve, inter alia, participation of minority groups, analysis whether the projects may have negative impacts on certain groups, designing of WSS facilities and ensuring effective participation of these groups in decision-making. 

It can also focus on allocating resources and designing projects to prioritise investment in less attractive areas such as rural areas and urban deprived neighbourhoods which have generally less capacity to pay, or design of facilities to enable access to elderly, disabled and other vulnerable groups 

Large-scale projects may not solve problems in rural regions or be sustainable in the long term due to incapacity to cover operating and maintenance costs. Therefore, stand-alone projects could also be envisioned to find small-scale solutions for water supply at local level. Simpler alternatives may include upgrading and improving traditional water resources (wells, springs) or adoption of small-scale solutions with low-cost technologies for sanitation which are often more cost-effective and sustainable. Service provision by entrepreneurs and CSOs may be another simple and intermediate solution.  Other projects could involve establishing low-cost water capture and storage in water-scarce areas.

	Priority actions 
	Mainstreaming opportunities
	Stand-alone projects

	
	
	Local level
	National level

	Avoiding negative impacts of WSS infrastructure and facilities design on vulnerable and marginalised groups
	· Projects impact assessments, to factor in impacts on vulnerable groups and to change design 
	· Pilot study to identify vulnerable groups needs and appropriate small-scale design
	· Development of indicators for impact assessment of WSS projects

	Ensuring accessibility of vulnerable groups, including rural areas
	· Rural development and poverty reduction strategies and programmes
	· Development of small-scale water supply and sanitation
	· Strengthening water and land rights and ensuring legal empowerment of the poor, marginalised and vulnerable groups 

	Prioritisation and targeting of vulnerable and marginalised groups in water policy including resource allocation
	· Water financing strategies

· WSS strategies (to prioritise marginalised areas)
	· Focus on elder people

· Focus on poor neighbourhoods

· Focus on sick people
	· Development of strategies/targets for specific minorities (e.g., Roma)

	Ensuring public participation of vulnerable and marginalised groups
	· Projects to implement the Aarhus Convention with respect to EIA infrastructure decisions 
	· Capacity building of minorities and vulnerable/marginalised groups (in rural and urban areas)

· Capacity building of minority groups in rural and urban areas
	· Legislation ensuring public participation in infrastructure decisions and physical planning in general 


	Questions for discussion on Accessibility component

Do you think this component reflects accessibility problems in the region? What other priority actions could be identified? 

Which on-going or planned programmes or projects could be used to implement these priority actions
What type of stand-alone projects could be considered?

What opportunities for partnership with UNDP do you consider possible in this area? 




Working Group 2:
Affordability: applying HRBA to WSS financing in the region, cost-recovery & polluter pays principle and disadvantaged or low-income user groups

1. Introduction

When a municipal water service is restructured or liberalised (either by establishing public private partnerships or privatisation), a financial analysis is often carried out to establish new, typically higher tariff rates. Often such analyses do not take sufficiently into account the importance of guaranteeing minimum water services at low or no cost to all residents and low-income groups may find themselves unable to afford basic services. Similarly water infrastructure projects can lead to unaffordable increases in water prices unless mechanisms are adopted to prevent low-income or marginalised groups from being deprived of access to water. 

In the Europe & CIS region, many projects aim at improving water supply and sanitation. Furthermore, the World Bank and OECD have carried out specific projects oriented to water policy (e.g., regulation of private sector participation and financing strategies) which include pricing policies. Infrastructure and liberalisation projects have been in some cases problematic. For example, in 2007 the EBRD announced plans for a EUR 15 million loan for the Tbilisi Water Supply Improvement Project with the aim of improving water supply. There was strong resistance from civil society due to risks of an increase in water prices as a result of the liberalisation of the services.  In addition, many countries lack adequate rules on concession policies and thus liberalisation may lead to failures to control the private sector or to problematic long-term contracts. Many of these countries are carrying out approximation strategies with the EU Water Framework Directive which implies the application of the cost-recovery principle when setting water prices. However, it is equally important to guarantee that low-income and marginalised or vulnerable groups can afford a minimum volume of water at affordable price or even for free. Finally, often there is no independent regulatory body to determine tariffs and local authorities have no or little guidance on how to establish prices. Public participation in the liberalisation of water services and tariff setting seldom takes place. The level of corruption in the region is high while redressing mechanisms to address issues of corruption and mismanagement linked to water services are rarely in place.

The recognition of the need for a minimum quantity of water per person per day (based on WHO recommendations), provided for free or at a reduced rate is one of the basic elements of pricing policy from a HRBA perspective. Increasing block tariffs based on consumption seem to be one of the most effective approaches to protect vulnerable groups. However, one of the main challenges in the region is the need to install water meters, which is not usually yet an option in most EECCA countries. The tariff policy could also differentiate between different economic sectors (industrial, agriculture) in order to enable prioritisation of domestic consumption and provide tax exemption or subsidies when environmental measures (such as water efficiency or saving technologies, less-polluting technologies and discharges) are adopted. In any case, the tariff design has to be adapted to the particular characteristics of a country. Public participation and safeguard clauses area also needed in concession contracts with regard disconnections and prices are needed. 

	Link with the Protocol on Water and Health

The Protocol requires Parties to apply the polluter pays principle and to promote the efficient use of water through economic instruments. However, it also requires an equitable access to water so that adequate water is provided to all members of the population, especially to those who suffer a disadvantage or social exclusion (Article 5(l)).




2. Key issues for discussion

Mainstreaming HRBA aspects in these types of projects involves establishing / promoting / supporting a more favourable environment for guaranteeing affordability for low income groups. Two main opportunities for intervention from a HRBA perspective have been identified:

· Integration of affordability considerations into the economic analysis on which water legislation reform and water strategies are based;

· Ensuring public participation in the setting of water tariffs along with the development of redress mechanisms.

Analysis of national legislation regarding procurement and concession policies as well as price policies may provide a starting point of entry for HRBA. In addition, budget analysis and allocation of resources at national level will also be important. The economic evaluation should also cover how resources can be used to cover operational and maintenance of the system. 

Water pricing policies also need to be transparent and mechanisms for public participation of all different interest groups and water users should be established. Capacity building under this module would strengthen local authorities and NGOs so that they can contribute actively to the effective management of water services (decisions on restructuring water services, and on tariff changes). The development of guidance documents at national or local level could also be foreseen. Finally pilot programmes to establish redress mechanisms could also be considered in order to ensure accountability of public authorities and private operators. The potential activities indicated below are suggestions to be developed during the workshop.

	Priority actions 
	Mainstreaming opportunities
	Stand-alone projects

	
	
	Local level
	National level

	Ensuring equitable pricing policies and cross-subsidies 
	· Water infrastructure projects (ERBD, EUWI, EIB)

· Projects to reform water law (WB, OECD, EUWI)
	· Developing guidance document on establishing tariffs and disconnection policies
	· Establishment of independent regulatory bodies (this could also be a mainstreaming project under a UNDP public sector reform projects)

	Integrating affordability into planning for financing water services
	· WSS financial strategies (WB and OECD)
	
	· Budget analysis for prioritisation of WSS

	Ensuring affordability of services in WSS concessions 
	· Projects to reform relevant laws concerning concessions for public services 
	· Capacity building at local level for negotiating PPP contracts
	· Development of model contract for WSS concessions contracts, including safeguard clauses

	Public participation
	· Projects to implement the Aarhus Convention 

· Public sector reform projects
	· Build capacity in local officials and NGOs


	· Awareness raising among service providers regarding pricing policies
· Provisions in legislation on transparency and participation in tariff setting 

	Transparency and accountability 

(redress mechanisms and procurement)
	· Public sector reform (UNDP, WB, GEF)

· Projects to implement the Aarhus Convention 

· Anti-corruption projects
	· Promote access to information on billing, budget allocations and so on. 

· Develop complaints/redress mechanisms between consumers and service providers related to WSS
	· Guidance document on information to be included on water services and utilities bills 

· Assessment of effectiveness of procurement procedures to address water complaints

· Awareness raising and training of judges and independent bodies on handling water complaints 


	Questions for discussion on Affordability component

Do you think this component reflects affordability problems in the region? What other priority actions could be identified? 

Which on-going or planned programmes or projects could be used to implement these priority actions?

What type of stand-alone projects could be considered?

What opportunities for partnership with UNDP do you consider possible in this area? 




Working Group 3:
Quantity and quality, making the most of integrated water management 

1. Introduction

Domestic consumption in the region is very high. The average in the EECCA countries is around 200-250 litres per capita per day, but in some countries, like Georgia, the consumption is well beyond 500 litres per capita per day).
 In addition, water can be highly polluted organically or with nitrates, and other chemicals from agriculture and industrial activities. 

Essential domestic uses tend to compete with other uses such as agriculture, industry or tourism which utilise large amounts of water and have in many cases a greater political priority. “As a result, ensuring the availability of water in order to meet the right to water and sanitation requires both the greater prioritisation of essential domestic uses and significant improvement in water resources management”. 

There is a need for a system of governance that can balance among competing needs while giving priority to human consumption. Basic water resources management requires adequate regulatory systems and administrative structures to ensure sufficient, safe and acceptable water for all different uses (human consumption, agriculture, environment etc). 

Many countries in the region are moving towards a river basin system of water management. This can be an important advance in terms of integrated water management. However, except for public participation, most policies and projects to improve water management do not take into account more specific elements of the right to water. A HRBA perspective could complement many of the initiatives in this area by focusing on specific aspects that might have been neglected so far (e.g., prioritisation, local needs or conflict resolution, minority groups representation).In addition, it is important that local communities are able to participate in decisions. 

	Link with the Protocol on Water and Health

Quality aspects are directly relevant to the implementation of the Protocol on Water and Health, which requires specific action from governments to ensure that water is safe to prevent water-related diseases (Article 1).




2. Key issues for discussion

This component would aim to ensure that basic and effective water management structures are in place, enabling population to have access to sufficient and safe water:

· Analysis of national or regional regulation of water quality and quantity. A HRBA would imply the introduction in plans and programmes for river basin management plans of clear prioritisation of water uses (water resources allocation) as well as minimum standards of quantity per person or per household (taking into account specific needs of marginalised and vulnerable groups) and quality standards which include acceptability;

· Local participation in river basin management schemes;

· Education and small-scale pilot actions to support local schemes for better water management (e.g., through better agricultural waste management or animal waste management in rural areas); 

· Mechanisms for resolving conflicting water demands and to share and manage water resources in an equitable way.  This could also include development of complaints/redressing mechanisms in case of pollution and abuse of water rights. The component could also include capacity building to help local communities ensure their water rights. 

	Priority actions 
	Mainstreaming opportunities
	Stand-alone projects

	
	
	Local level
	National level

	Prioritising water for domestic uses 
	· River basin management plans

· WSS or water governance strategies

· Reform of water law, including alignment with EU legislation
	· Development of conflict resolution mechanism for competing uses of water 
	· Enabling legislation for conflict resolution mechanisms

· Support for national dialogue on competing demands for water

	Managing the water resource base to ensure water quality and quantity
	· Development of policy and legal reforms in the field of water

· Development of secondary legislation on water, including water quality/quantity standards

· National chemicals profiles (contamination problems)

· National agricultural and industrial development plans
	· Mechanisms for community-based monitoring  of water quality and quantity

· Training rural households on management of water (including animal) 


	· Capacity building for management, monitoring and enforcement
· Awareness campaigns on sustainable water use
· Pilot projects on water saving practices e.g., in agriculture

	Delivering water supplies safe for use
	· Development of policy and legal reforms in the field of water

· Development of secondary legislation on water, including water quality/quantity standards


	· Support community and household-based projects for supply of water and sanitation services
	· Identification of vulnerable and marginalised groups needs and discriminatory practices

· Ensuring minimum delivery standards taking account of vulnerable and marginalised groups needs

	Responding to climate change and natural disasters
	· Climate change adaptation strategies
	· Community-based emergency and adaptation planning
	· Emergency aid to recover from drought/flooding

· National policies on water rationing

	Public participation and transparency
	· River basin management plans
	· Capacity building for local participation in RBM

· Support community capacity for negotiation and dialogue with government, WSS providers and other stakeholders
	· Development of water reports to disseminate information
· Fostering national dialogues on IWRM
· Promotion of  water user associations


	Questions for discussion on Quantity and Quality component

Do you think this component reflects quantity and quality problems in the region? What other priority actions could be identified? 

Which on-going or planned programmes or projects could be used to implement these priority actions?

What type of stand-alone projects could be considered?

What opportunities for partnership with UNDP do you consider possible in this area? 




Working Group 4:
Transboundary cooperation 

1. Introduction

This component reflects the particular characteristics of the CIS and Europe Region which features a large number of transboundary river basins. These river basins play a key role in the economic development of the basin countries and are necessary for ensuring sufficient water supply to the population. However, structures for transboundary cooperation are not always in place or even possible due to political conflicts between the neighbouring countries. 

“Transboundary waters extend hydrological interdependence, linking different kinds of uses and users in different countries within one shared system.”
 Cooperation between all countries sharing a watercourse is necessary in order to reconcile the different and possibly conflicting interests and needs for water of all riparian states.
 Under international customary law the principle of equitable and reasonable utilisation is the basis for managing transboundary water courses.
 In the Gab Ikovo-Nagymaros case,
 the International Court of Justice highlighted the importance of transboundary cooperation and explained the content of the principle to equitable and reasonable utilisation under international customary law, including emerging elements such as environmental concerns. 

Three types of transboundary cooperation issues can be identified in the region:

· Transboundary management:  transboundary river basins where no major political or water conflict issues are identified but with no cooperation mechanisms to ensure that all basin countries share rights and responsibilities regarding water management.

· Water conflicts: transboundary river basins which are in a situation of water stress (including rivers basins with polluted waters) and with the potential for conflicts between basin countries regarding the control of water resources and responsibilities.

· Political conflicts:  transboundary river basins where basin countries have political tensions preventing the establishment of cooperation structures for water management. 

	Link with the Protocol on Water and Health

The Protocol emphasises the importance of transboundary cooperation and establishes specific obligations for countries sharing the same river basin (Article 13).




2. Key issues for discussion

The projects could differ from river basin to river basin depending on the issues identified. For example, in river basins in which political conflicts between basin countries have been identified, this component might include small-scale transboundary projects in which local communities across borders would work together to address common and concrete water management issues, including allocation of water resources. Other projects may include empowerment of civil society to participate in the institutions established for transboundary water management, including in the elaboration of plans and programmes. Projects on conflict resolutions mechanisms including arbitration could also be foreseen, since they will be essential for solving problems regarding resource allocation and conflicting uses, especially at local level. 

	Priority actions 
	Mainstreaming opportunities
	Stand-alone projects

	
	
	Local level
	National level

	Facilitating transboundary cooperation on water resource management
	· Transboundary river basin management projects

· Establishment of joint water bodies 

· Joint monitoring and assessment programmes
	· Small-scale transboundary projects with local communities across borders

· Promotion of cross-border projects, including small demonstration projects, by CSOs

· Exchange of information, experience and good practices
	· Support exchange of information, experience and good practices

· Development of common targets and indicators

· Development of coordinated surveillance and early-warning systems, contingency plans

	Enabling dialogue towards conflict resolution
	· Regional positions on international initiatives e.g., sustainability, climate change, democratisation
	· Development of cross-border conflict resolution
	· Fostering transboundary dialogues

	Public participation
	· Transboundary river basin management projects

· Projects to implement the Aarhus Convention
	· Capacity building of local authorities and civil society for cooperation in the management of shared water resources

· Development of communication strategies
	· Capacity building of civil society 


	Questions for discussion on Transboundary Cooperation component

Do you think this component reflects problems in the region in relation transboundary cooperation? What other priority actions could be identified? 

Which on-going or planned programmes or projects could be used to implement these priority actions?

What type of stand-alone projects could be considered?

What opportunities for partnership with UNDP you consider possible in this area? 




� OECD, EAP Task Force, Financing Water Supply and Sanitation in Eastern Europe, Caucasus and Central Asia (2005), p.24.


� In order to include them in the process, an analysis of the reasons for their discrimination or marginalisation needs to be carried out. The identification of the causes, and whether these are structural or punctual, requires an analysis of the political, legal and social framework of the country. 


� E. Filmer Wilson, “The Human rights-based approach to development: the Right to water” (2004), p. 17.


� OECD report, p.30. Data from 2005 including total annual water sold expressed by population served per day; by connection per month and by household per month. 


� COHRE Manual, p.81.


� UNDP, 2006 Human Development Report, p.203


� COHRE Manual, p. 151. 


� See for example Article 5(2) of the Convention on the Law of the non-navigational uses of international watercourses: “Watercourses States shall participate in the use, development and protection of an international watercourse in an equitable and reasonable manner. Such participation includes both the right to utilise the watercourse and the duty to cooperate in the protection and development thereof, as provided in the present Convention”.


� GabCikovo-Nagymaros Project (HungarylSlovakia), Judgment, 1. C. J. Reports 1997, p. 7 available at 


� HYPERLINK "http://www.icj-cij.org/docket/files/92/7375.pdf" ��http://www.icj-cij.org/docket/files/92/7375.pdf� . See in particular paragraphs 85, 112 and 147.
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