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Justice and Environment  
European Environmental Network 

Aarhus Convention – a topic in the WP 
each year 

 International level - Comparative studies 
regarding implementation of Aarhus in 
Europe, participation in  meetings, 
position papers, complaints to ACCC, etc 

National level: Strategic Litigation, 
trainings, Studies, reports 

 



Center for Legal Resources 

Human rights organization from 
Romania 

Environment – part of the strategic 
litigation program  

Program started in 2003 

Aarhus Convention is very much used at 
national level 

2 complaints to ACCC 

Member of J&E 

 



What is Aarhus Convention 
 Is it a human rights convention? 
 Is it a political international treaty? 
 The main obstacle we encountered is the opinion of Romanian 

officials that AC is not a human rights convention, therefore is not 
overcoming the contrary provisions of the national law. 

 Art 11 from the Romanian Constitution: “Once ratified by 
Parliament, subject to the law, treaties shall be part of domestic law” 

 Art 20 from the Romanian Constitution:  
 “(1) The constitutional provisions relative to the citizens' rights and 

freedoms shall be interpreted and applied in conformity with the 
Universal Declaration of Human Rights, with the covenants and 
other treaties to which Romania is a party. 

 (2) Where inconsistency exists between the covenants and treaties 
on fundamental human rights to which Romania is a party, and 
national law, the international regulations shall prevail except where 
the Constitution or domestic laws comprise more favourable 
provisions”. 
 
 
 
 



Case 51 of ACCC Greenpeace and 
Center for Legal Resources vs Romania 

The case regards decision to build a new NPP and 
decisions regarding the location, technologies to be 
used, etc 
  The study made by the Romanian Government to choose 

the location of the future NPP is classified as secret of 
service *professional secret 

 Former minister of economy declared he does not want 
NGOs involved because they would only “make waves” 

 Adoption of the Romanian Energy Strategy – no public 
consultation, refusal to translate the documentation 

 

 



Case 69 of ACCC Greenpeace and 
Center for Legal Resources vs Romania 

 Roşia Montană case - very much debated in Romania – 
opencast gold mine, cyanide lake of 300 ha, huge waste 
dumps,  one processing factory – in the process destroying 
completely the entire city dating since before the Roman 
Empire, and 4 mountains along with archeological values, 
protected species, forests, historical and natural monuments 

 Request for the environmental permit made in 2004, EIA is 
still going on 

 Very reach and beautiful area - nature and cultural value  

 Concession licensees transferred from the state mining 
company to SC RMGC SA (foreign investor 80% and 
Romanian State – 20%) are state/professional secret 

 Cases in court about the mining licenses still going on 

 

 



Case 69 of ACCC Greenpeace and 
Center for Legal Resources vs Romania 

 The archeological discharge certificate: 

The archeological study concerning the archeological 
vestiges from Roşia Montană - classified as intellectual 
property of the archeologist that conducted the 
research. 

  In the site verification protocol, the archeological 
vestiges and the historical monuments were not 
presented correctly  

Not a part of EIA – no PP when the certificate was 
issued, the law does not prescribe a PP procedure, 
completely forbidden access to information  

Cases in court regarding access to information – won in 
first court 

 

 



Mioveni CASE  

 As a result of monitoring the activity of the MoE we found out 
that the production capacity of the Nuclear Fuel factory from 
Mioveni, Romania was doubled – no EIA  

 We also learned that a new environmental permit will be given by 
Governmental Decision (special permit for on going activities) 

 No public participation – we asked The Ministry of Environment 
to start a PP 

 The PP was established for one month - but the relevant 
information were not all given until this month was over, it was 
actually given two month ago when the access to information 
case in court was finally finished (request of info made in July 
2010) 

 On the website it was stated that the decision to give another 
permit for the factory was already taken  

 EC started an infringement case  



The Saligny Waste Nuclear Repository  
 Case discovered in media  
 The National Commission for Nuclear Activities Control gave 

partial authorization to The Nuclear and Radioactive Waste 
Agency – the developer, SC Nuclearelectrica SA, a state 
company 

 This means: prepare the documentation for the future nuclear 
waste deposit, including: establishing the location, buying the 
land, finalizing the location plans, the managing strategy of 
the nuclear waste, finalizing the plans for building the future 
deposit; feasibility study was done, etc. 

 All information denied – A to I case won in court 
 Public consultation is not provided by special law 111/1996 

regarding nuclear activities  
 Court cases - injunctive relief was granting by the appeal court 
 Saligny case was submitted to Espoo Committee and it was 

communicated to the Government of Romania 
 
 



What kind of decisions are subject to AC?  

 Art. 6.1 a - decisions whether to permit activities Annex I 

 Art. 6.1 b – decisions not listed in Annex I which may have a 
significant effect on the environment 

 In the NPP case there was a decision regarding the location of 
the future NPP and the necessary technology;  

 In Mioveni Case there was a permit for ongoing activity;  

 In Saligny Case there was a partial decision regarding the 
location of a Nuclear Waste Repository, that gave permission to 
the beneficiary (a state agency) to elaborate all plans and 
programs related to the project; 

 Roşia case – decision that archeological site/cultural heritage is 
not to be protected, and concessions licenses  

 Was PP necessary?  

 Ubi lex non distinguit nec nos distinguere debemus 

 The measure given by AC is a permitting procedure according to  
Annex I or having an impact over the environment 

 
 



Early public participation, when all 
options are open 

 In Saligny case the authorities told us that it is too early 
for PP. I will take place only in EIA procedure 

 “How many time do we need to consult you in the same 
project?” 

 In such cases the public needs to be consulted each time 
a decision with impact over the environment is made?  

 “We will consult you after a decision is made” 

 Art. 6.4. – early PP, all options open, effective PP can take 
place 

 
 
 
 



The language  
 AC makes no reference regarding the language used to 

provide information in PP 

 Are the authorities having any obligations to translate 
the documents for foreigners and national minorities? 

  in The Energy Strategy  case access to PP was blocked 
for Greenpeace because The Ministry Of Economy 
refused to give the documentation translated in 
English 

 In this case and many others the national minorities 
has no access to documents in their own language 
(even if the Hungarian minority for ex is using their 
language in local administration) 

 AC states that the PP needs to be effective – that 
means that the entired interested public regardless 
of nationality, disability, etc should actually be able 
to understand the documentation 

 

 

 

 

 
 



Identification of the interested public 
 

 

 
 

 

 Is the beneficiary interested to identify the “noisy” 
public? 

 In NPP case the beneficiary, the Ministry of Economy and 
Environmental Affairs refused  

 In Saligny Case the beneficiary, The State Agency, 
conducted a survey over the population – almost 80% 
declared they are against nuclear power. As a result the 
public was not involved into the decision regarding the 
location of the repository, and the Agency established as 
attribution to convince the public about the benefice of 
the nuclear energy. 

 Who will sanction and control a public agency and who 
will identify the public and decide to do the PP? 

 In Roşia case the beneficiary is a private company – 
whose obligation was to identify the public and conduct 
a PP when the beneficiary failed? 

 

 
 



The legal impact of the public opinion 
 

 Art 6.8 AC – in the decision due account is taken of 
the outcome of the PP 

 What legal effect this provision has? 

 A permit can be denied based on the public opinion 

 Should Romania give up nuclear energy based on the 
public’s opinion ? 

 Can a project be modified because the public said 
so?  

 Can a permit be annulled in court because the PP 
was not effective or because the opinion of the 
public was not taken into account as it should have? 
(judges opinion in  Romania that PP and public’s 
opinion in general is not binding, but only a 
recommendation) 

 

 
 

 



New challenges  
 

   

 
 

 

Shale Gases 

New technology believed to be dangerous in UK, France, 
Bulgaria 

The dangers comes from the technology itself rather then the 
quantity of the gas extracted 

Drilling a well where a still pipe is inserted 

fracturing fluid (millions of gallons of water, sand and 
chemicals, even propane or nitrogen or acid, usually 
hydrochloric acid) is injected into the well, it flows through 
the perforations of the still pipe into the zone containing the 
gas 

Eventually, the target formation will not be able to absorb 
the fluid as quickly as it is being injected. At this point, the 
pressure created causes the formation to crack or fracture.  

 



New challenges  
 

   

 
 

 

 

Impacts:  

Million gallons of water usage, 

Contamination of ground and surface waters - groundwater  
contamination due to uncontrolled gas or fluid flows due to  
blowouts  or  spills,  

Fracturing fluid, and uncontrolled waste water discharge,  

Air emissions of  pollutants 

Small earthquakes confirmed in US and UK  

Etc 

Is protection provided under AC (annex I point 12, extraction of 
natural gas where the amount extracted exceeds 500000 cubic 
meters/day) and EIA sufficient for this technique, since it seems 
that is not the quantity of the gas extracted but the technology 
itself that is polluting? 

 



 

 

 

Thank you! 
All the case studies discussed where developed 

together with Greenpeace Romania 

www.crj.ro 

www.justiceandenvironment.org 

http://www.greenpeace.org/romania/ro/  

 

http://www.crj.ro/
http://www.justiceandenvironment.org/
http://www.greenpeace.org/romania/ro/

