Response of the Coalition for Access to Justice ftlie Environment (CAJE)
on the
UK’s Implementation Report under the Aarhus Convenion

Summary of main points

Failure to respect deadlines

CAJE is concerned that the UK fell far short of theadline of 14 September 2007 to
publish its draft report for public consultatiohdtdraft report was eventually published for
consultation on 25 January 2008). In responding to the draft repBAJE expressed
concern that the failure to meet the deadline nraglpde information about the UK being
included in the synthesis report prepared for ltie tMeeting of the Parties (MOP) in Riga
in June 2008. In our view this would have beeigalii regrettable position.

Content of the Report

CAJE is concerned about the content of the UK’$tdnad final Reports, which we believe
give an incomplete (and therefore misleading) regméation of the position with regard to
access to environmental justice (the third pillathe@ Convention) within the UK.

Protective Costs Orders (PCOs)

CAJE believes that both of the UK Reports misregmeéghe position with regard to
Protective Costs Orders. Current case-law on PE&3sformulated on the basis©@brner
House,which was not an environmental case and did nat the requirements of the
Aarhus Convention into account. As such, it is aew that PCOs provide only a partial
solution to the problem of prohibitive costs andttthe present UK position on costs is not
in compliance with the Aarhus Convention. CAJEuesjed that the final UK Report be
reworded to reflect the current limitations of tREO regime, however, these concerns
were not reflected in the final UK report. In respe to the draft report, CAJE also
requested that Defra and the Ministry of Justicesype@ amendments to the Civil Procedure
Rules to give effect to the requirements of thehiarConvention in environmental cases.
In this respect we note that the UK'’s final reg@dge 30) refers to the fact that Defra and
the Ministry of Justice have been reviewing thesees over the last year.

Injunctive relief

CAJE believes that both of the UK Reports misregmeghe position with regard to
injunctive relief. CAJE requested that the draK Beport be amended to clarify that an
applicant may be required to provide a cross-uadery in damages and that there is
evidence to demonstrate that such an undertakisgoban deemed to be “prohibitively
expensive” within the context of Article 9(4) ofetiConvention. These comments were not
reflected in the final UK report.

CAJE believes that in environmental cases in winginctive relief is sought, the Court
must make all reasonable efforts to ensure the taseeard within one month of
permission being granted and that the requiremenprovide a cross-undertaking in
damages in environmental cases should be removecewhe Court is satisfied that relief
is required to prevent irreparable harm to the mvhent and necessary to preserve the
factual basis of the legal proceedings.

Reference to responses

Finally, CAJE is concerned that the UK’s final repppage 30) refers to the fact that only
"...two stakeholders highlighted that financialfidifilties remain in bringing environmental
cases". CAJE assumes that its response was dhesaf referred to. CAJE is, however, a
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coalition of six environmental groups (Capacity kdf Environmental Law Foundation,
Friends of the Earth, Greenpeace, the RSPB and WW)Fand, on this occasion, our
response was supported by two other NGOs (the Ggmpar the Protection for Rural
England and Buglife — the Invertebrate Conservalinrst). CAJE therefore believes that
the UK's reference to responses received in relabocosts is somewhat misleading, in
that it suggests that only a very small numberespondents are concerned about the costs
issue. CAJE is anxious to clarify that this is adtue reflection of the actual situation.

Introduction

The Coalition for Access to Justice for the Envimemt (CAJE) welcomed the opportunity
to comment on the UK'’s Draft Implementation Repornider the Aarhus Convention,
which was published for public consultation o' Z&anuary 2008.

As a general point, CAJE remains very concernettbieaUK fell far short of the deadline
of 14" September 2007 to prepare and publish its drpfirtdfor public consultation. We
were concerned titathe failure to meet this deadline may have presduthformation
about the UK being included in the synthesis repogpared for the third Meeting of the
Parties (MOP) in Riga in June 2008. In our views thiould have been a highly regrettable
position as it may have prevented the MOP fromdpainle to reach a strategic view on the
implementation of the Convention within ContactiParties.

CAJE is also very concerned about the content th lod the UK’s Reports, which we
believe give an incomplete (and therefore mislegidnepresentation of the position with
regard to access to environmental justice (thel thillar of the Convention) within Great
Britain. Firstly, there seems to be little consatmn of the situation in Northern Ireland
and secondly, the Reports fail to clarify that @@ner Housgudgment will only apply to
the Courts in England and Wales. Our detailed eorscare set out below.

Article 9(4) — “not prohibitively expensive”

Both of the UK Reports state that the fees fording a judicial review are reasonable.
While we would not disagree with this view, CAJEst@ntinually stated that court fees
alone represent a small proportion of the likelgtscan individual or organisation may
incur when embarking upon civil action.

As stated in the UK Reports, the general principlecivil proceedings is that the
unsuccessful party will be ordered to pay the costhe successful party. This means that,
unless public funding is available, an unsuccesspglicant will have to cover their own
legal fees plus (at least a proportion) of the cadtthe defendant. In Judicial Review
proceedings this will be a public body funded bg public purse. Additionally, there is
always the threat that the applicant may have wercthe costs of an interested third party.

We are pleased to note that the UK now appeamscmgnise that such costs fall within the
ambit of Article 9(4) of the Convention (the UK'sgvious position being thatndt
prohibitively expensivetelated solely to the level of court fees incurbgdan applicant).
However, it is our view that the text of the UK ogfs, particularly in relation to Protective
Costs Orders (PCOs), is somewhat disingenuous.IstWie agree that PCOs can help to

The Coalition for Access to Justice for the Envimamt comprises Capacity Global, the Environmentai/ L
Foundation, Friends of the Earth, Greenpeace, th@lRSociety for the Protection of Birds and WWF-UK
Whilst not currently members of CAJE, the contesftshis response are also endorsed by the Campaign
Protect Rural England (CPRE) and Buglife — The telzrate Conservation Trust.

This is apparent from attendance by CAJE repreSeesaat meetings of the parties to the Aarhus

Convention and your response to the request fornmition about the UK's Aarhus Implementation Repor
submitted by Friends of the Earth.
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provide certainty to a party as to their potengigbosure to an adverse costs order, the level
of exposure can still be “prohibitively expensivédr that particular individual or
organisation and may result in a decision to disnoe proceedings. Moreover, as
outlined below, the basis upon which PCOs were tcocied was not developed with the
Aarhus Convention in mind and, in our view, is notrently Aarhus compliant.

Protective Cost Orders (PCOs)

Both of the UK Reports refer to the importance afdgnce on PCOs arising from the
judgment of the Court of Appeal iR (Corner House Research v Secretary of State for
Trade and Industfy(“Corner Hous®. The Reports state thafThese provisions ... can
help to provide certainty to a party as to theitguatial exposure to an adverse costs order

However, the Reports fail to clarify that @orner Housethe Court of Appeal confirmed
that PCOs should only granted in “... the most exoept circumstances” and set out a
number of conditions it regarded as pre-requisitdtieir consideration. These were that:

(@) The issues raised are of general public importance;

(b) The public interest requires that those issuesldhmiresolved,;

(c) The claimant has no private interest in the outcofrtbe case;

(d) Having regard to the financial resources of thdigarand the amount of costs
likely to be involved, it is fair and just to makee order; and

(e) If the order is not made, the claimant will proyalliscontinue the proceedings
and will be acting reasonably in so doing.

In addition to these conditions, the Court of Adpsaid that if those acting for the
applicant were doing spro bonq this would be likely to enhance the merits of the

It is important to clarify at the outset tHabrner Housewas not an environmental case.
However, CAJE is concerned that, in the absencangfother case-law, the conditions
which have become synonymous wi@orner Houseare being appliedle facto to
environmental cases. These conditions are natuinview, applicable to environmental
cases (for reasons set out below). It is, theegfour view thaCorner Househas provided
only a limited solution to the issue of prohibitigests for individuals and NGOs wishing
to pursue environmental cases. We examine a nuofbitre Corner Houseconditions

The Corner Houseconditions were discussed in a Report produceeig Chairmanship
of Sir Maurice Kay and published by Liberty and @iwil Liberties Trust in 2006. The
Report concluded that the Courts should be prepargdant PCOs in public interest cases,
which it defined as cases meeting the criteriaaétn paragraph 8 (a) and (b), above.

It is our experience that the Courts rarely exerteir powers to make PCOs. We would
submit that this is, at least in part, becausgubiiary has put a restrictive interpretation

on what is already a restrictive set of criteriar example, in respect of criteria (a) and (b)
referred to in paragraph 8 above,River Thames Society v First Secretary of State & 3
ORS sub nom Lady Berkeley v First Secretary ofe’Stdite Hon Mr Justice Underhill

Litigating the Public Interest — Report of the WlatkGroup on Facilitating Public Interest Litigatio(2006)
published by Liberty and the Civil Liberties Trust

7.

if they are ultimately unsuccesstul
8.

application for a PCO.
9.

below.

Public Interest Cases
10.
11.
3 [2005] 1 WLR 2600
4
5 [2006] EWHC 2829
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12.

13.

14.

refused an application for a PCO on the basistheissue raised, despite involving a large
development in a fairly prominent local site, wa$ one of general public importance.

As set out below, CAJE does not believe that thergiate test for a protective costs
order in environmental cases is a generic publierast test as in other types of
administrative law cases. In any event, to themhat a public interest test is relevant to
the issues of costs in environmental cases, tlewaet threshold is currently set much too
high.

The relevant legal test under the Aarhus Convensiavhether the costs situation prevents
access to justice in environmental matters fromndpeifair”, “equitablé and ‘hot
prohibitively expensive The existence of a public interest is alreadijt into the nature
of the case. That is because the Aarhus Convemtioneeds on the basis that the
maintenance of the rule of law in environmentalteratis inherently in the public interest
and that maintaining the rule of law in this areguires that members of the public have
access to the courts to challenge environmentasides in a manner that is fair, equitable
and not-prohibitively expensive. The approachhe €Convention recognises that, in the
absence of such access by those seeking to ptbe@nvironment, both environmental
law and the environment itself will suffer. Theason why the Convention assumes that
environmental cases engage a strong public interélsis regard include that such cases:

a. Rarely involve much, if any, element of privateeirgist save that of establishing
standing before the Court;

b. May involve the irreversible loss of, and damage aceas and/or species of
biodiversity importance and the wider environmemil

c. May affect large numbers of people.

By contrast, we note th&orner Houseefers to the fact that PCOs should only be gdcante
in “...the most exceptional circumstances”For the reasons given above, we do not
believe that such a high threshold is applicabléaéenvironmental context.

No private interest

The Liberty Report also concluded that it should Io® a condition for obtaining a PCO
that the person or body applying for it have novae interest in the outcome of the case
Whilst judicial doubt has been expressed as toafiggopriateness of workability of this
criterior? it has, in practice, prevented individuals fromadhing a PCO (seRita Goodson

v (1) HM Coroner for Bedfordshire and Luton (2) dmtand Dunstable Hospital NHS
Trusf. However, CAJE is mindful th&oodsonwas not an environmental case and that
the Court of Appeal has recognised that this eatemay not be appropriate in the context
of access to justice in environmental matters

Pro bono representation
The inclusion ofpro bonorepresentation as a factor in whether to granC® Fs also
regrettable. It is of concern to CAJE that in ortle be able to conduct what the court

See page 10 of the Liberty/Civil Liberties Trisport
See Susan Wilkinson (petitioner) v (1) Celiazifiger (2) Attorney-General (Respondents) & Lord

15.
6 See paragraph 72 of the Judgment
7
8
Chancellor (INtervenor) [2006] EWHC 835
9 LTL 12/10/2005: (2006) ACD 6: Times
10

See the comments of Lord Justice Carnwath in Rtlferapplication of Derek England (Apellant) v Tower
Hamlets London Borough Council (Respondent) & Tdath& ORS (Interested Parties) LTL 20/12/2006
(Unreported elsewhere), which refers to R (on tpplieation of Sonia Burkett) v London Borough of
Hammersmith and Fulham LTL 15/10/2004
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16.

17.

18.

19.

20.

considers litigation of public importance, we (ahd lawyers we instruct) are expected to
work for free. Many individuals and NGOs are umabd instruct the lawyers of their
choice and, in any event, finding lawyers who areppred to workpro bonoat short
notice (i.e. within JR timescales) is difficult.eRance upon goodwill and charity can only
go so far towards achieving access to justices diur contention thatro bonoassistance
does not, and cannot, provide a meaningful cortinhuo access to environmental justice
in the long-term.

Limiting liability

The restrictive effect of the above criteria is gmuanded by the fact that PCOs thus far
have tended to be granted on a fairly formulaicihasThe approach of the courts has
generally not been to exclude liability for the tsoef the Defendant, but to set a limit on
the claimant’s liability at a level which is brogdbroportionate to its size and unrestricted
income. So, for example, IR v The Prime Minister ex p CN[2002] EWHC 2712
(Admin) the Divisional Court made a PCO in favoditiee claimants to the extent that any
award of costs against them should be capped isuheof £25,000. Similarly, iR (on
the application of the British Union for the Abait of Vivisection) v Secretary of State for
the Home Officg2005] EWHC 531 (Admin), the Hon Mr Justice Beapped BUAV’s
liability at £40,000 (as opposed to the £20,000 BUproposed) on the basis of the
financial resources of the parties and the likelgts in the case.

The resounding issue for many here is again thatnokrtainty as to the exact level of
liability faced. A number of large NGOs, such a8Wv, Greenpeace and the RSPB do not
apply for PCOs on the basis that the level of theinover and/or unrestricted income
would result in a limit on liability that would noin practice, be very different from that
which might arise from the normal application oé ttosts rules. Although the payment of
costs in that order would not cause the organisdatcease operating, it would require the
NGO to re-direct significant resources away frorheotplanned activities (for which the
NGO is accountable to its members and trustees)admag with the possibility of an order
for costs in favour of an interested third partgsfa considerable “chilling” effect. In this
context it is important to have regard to the faet costs orders in these types of cases will
regularly run into tens of thousands of pounds. edsotal evidence suggests that these
levels of costs are much higher than in other Euhtees.

There is a further problem in relation to PCOs Wwh that even the process of applying
for such an order engages costs risks that arenfadte significant (certainly for very
small NGOs or for local environmental amenity agstoans). The guidance given by the
Court of Appeal inCorner Housemeans that any person applying for a PCO is ktafis
liability for costs both for the public authority®esponse to such an application (up to
£1,000 where there is no hearing and up to £2,3%€evthere is such a hearing) and also
for the authority’s costs of replying to the apption for judicial review up to that stage
(un-quantified but potentially several thousandpainds).

It is also worth mentioning that the costs exposeferred to above can be multiplied
where there is also an interested party or parti®&JE is aware of a recent case in which
the claimant sought a capped PCO against a defeaddran interested party which would
have been entirely taken up by the defendant llitlihot prevent the interested party from
applying for its costs. Fortunately, the applicatwas rejected, but the situation would
have been very worrying for the claimant had thely @applied for a PCO in respect of the
defendant’s costs for the sake of saving £1,000sxe.

Finally, CAJE would like to make one further pointrelation to certainty. IDavey v
Aylesbury Vale District Counél] Lord Justice Sedley sets out the relevant pronssiof

11

[2007] EWCA Civ 1166
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21.

22.

23.

24.

Article 9(3) and (4) of the Aarhus Convention ahé EC Public Participation Directive
and then goes on to give some guidelines for admrg@svhether a successful defendant
should be able to recover its reasonably incurmegharation costs (see Annex B of this
response). However, the guidelines in paragraphar2l essentially “after the event”
criteria which in themselves raise a conundrumdaimants — whether to apply for a
restrictive PCO (e.g. as to capping) or to gamiienot having adverse costs awarded at
the end of the case. As such, we would argue Diaaey does not address the Aarhus
requirement that costs should not be “prohibitias’ it provides no guarantee to the
claimant at the outset of the case, requiring thepursue it to the end before they find out
whether their costs will be limited.

For all of the reasons above, CAJE would prefesde an explicit reference in the Civil
Procedure Rules to the need for the Courts to sakeore flexible approach to PCOs in
environmental cases. For example, some NGOs dlyrfeanefit from a variation on the
traditional PCO in which each party “bears its owosts”. These costs are sufficiently
significant to warrant careful consideration of gpective legal action (for few
environmental NGOs routinely enlist the supporpiad bonolawyers in litigation) yet they
do not represent an insurmountable hurdle to oweecoOther individuals or groups may
prefer a capped liability such as that outlinedvaboln some exceptional circumstances,
individuals or NGOs may request a total exclusibtiability on the basis that any other
order would result in access to justice bemmghibitively expensive There may also be
other mechanisms, aside from PCOs, that may seremtiance access to environmental
justice.

PCOs - summary

Corner Housedrew attention to the problem of prohibitive costsd the judgment
represents a step towards a workable solution. ddew the Court of Appeal itself
expressed hope that the Civil Procedure Rules (CRIR)mittee and the senior costs judge
might formalise theCorner Houseprinciples in an appropriate codified fofm CAJE
supports this view (subject to our comments abpetific environmental issues, above).
We are concerned that the development of jurispregleannot, by its very nature, provide
the requisite level of certainty for claimants aifht the specific requirements of the
Aarhus Convention may not be properly distinguished

CAJE is, therefore, of the view that the CPR shdadcdamended to make explicit reference
to the Aarhus Convention and the contribution tR&Os (in a variety of forms) could
make to the achievement of access to justice imr@mwental matters. We believe such
orders should still be made at the discretion ef @ourt but that it should be made clear
that the application the conditions set out in@wener Housgudgment is not appropriate.
We attach a draft amendment to the CPR in resgdegtidicial Review applications that
CAJE prepared some three years ago (see AppendiX\&) will be considering this again
in the light of the publication of a report prepdmender the Chairmanship of the Hon. Mr
Justice Sullivan and an anticipated consultatiorth®y Rules Committee. CAJE is also
mindful that appropriate amendments should alsenbde to other Parts of the CPR in
respect of injunctions and costs in civil enviromta cases generally.

In summary, CAJE is concerned that both of the UK Rports misrepresent the
position with regard to Protective Costs Orders. Q@rrent case-law on PCOs was
formulated on the basis ofCorner House which was not an environmental case and
did not take the requirements of the Aarhus Convenobn into account. As such, it is
our view that PCOs provide only a partial solutionto the problem of prohibitive costs
and that the present UK position on costs is not ircompliance with the Aarhus

12

Corner House judgment, paragraph 81
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25.

26.

27.

28.

Convention. CAJE requested that the draft UK Repot be reworded to reflect the
current limitations of the PCO regime. These conaes were not reflected in the final
UK report. CAJE also requested that Defra and theMinistry of Justice pursue
amendments to the Civil Procedure Rules to give ef€t to the requirements of the
Aarhus Convention in environmental cases. In thigespect we note that the UK’s
final report (page 30) refers to the fact that Defa and the Ministry of Justice have
been reviewing these issues over the last year.

Injunctive Relief

Both of the UK Reports state that adequate ancctefée remedies, including injunctive
relief in appropriate cases are available. Howether draft UK Report made no reference
to the requirement for the applicant to provide rass-undertaking in damages - a
requirement which has been shown to representrafisant barrier to the achievement of
access to justiée CAJE highlighted this fact in its response te WK but no reference to
this point was made in the final UK report.

CAJE believes that in environmental cases in winginctive relief is sought, the Court
must make all reasonable efforts to ensure the taseeard within one month of
permission being granted and that the requiremenprovide a cross-undertaking in
damages in environmental cases should be removetewhe Court is satisfied that relief
is required to prevent irreparable harm to the mvhent and necessary to preserve the
factual basis of the legal proceedings.

In Summary, CAJE requested that the draft UK Reportbe amended to clarify that an
applicant may be required to provide a cross-undedking in damages and that there
is evidence to demonstrate that such an undertakindhas been deemed to be
“prohibitively expensive” within the context of Article 9(4) of the Convention. These
comments were not reflected in the final UK report. CAJE believes that in
environmental cases in which injunctive relief is gught, the Court must make all
reasonable efforts to ensure the case is heard withone month of permission being
granted and that the requirement to provide a crossindertaking in damages in
environmental cases should be removed where the Qous satisfied that relief is
required to prevent irreparable harm to the environment and necessary to preserve
the factual basis of the legal proceedings.

Other issues in relation to Article 9(4) of the UKS Implementation Report

CAJE notes that earlier (non-public) drafts of thi& Implementation Report dated 19
October and 23 November 2007 refer to a report published by thepfean Commission
that “ ...suggests there may be an issue in relation to tleeaion of costs between
litigants in environmental cases that go to cburThese draft reports also refer to the fact
that this view is shared by some of earlier redeaammissioned by Deffa CAJE is
disappointed to note that any reference to theirfgsl of either the EU or UK-
commissioned research in this respect were rembeed the draft UK report issued for
public consultation on 25January 2008. It is unclear why references tofitidings of
these reports were removed, however, the conseguaEntheir removal is to present an

13

14

See, for example, the decisionLiappel Bankjn which, by the time the RSPB’s challenge toldwality of a
planning permission had been upheld, the developimaad taken place, in the absence of an injungton
cross undertaking in damages having been insigied as a pre-condition to an injunction) and treteuted
habitat had been destroyed® v Secretary of State for the Environment exepite Royal Society for the
Protection of Bird§1997] Env L.R. 431

See pages 25 and 27 of the Draft UK ImplementaReports dated 19 October and 23 November

respectively. These documents were provided tnBsi@f the Earth in response to a request for mdbion
about the UK’s Aarhus Implementation Report subedithy FOE on Z9November 2007.
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29.

30.

31.

32.

33.

34.

incomplete and inaccurate position as to the custatus of research on costs, at least in
England and Wales.

Other issues in the UK Implementation Report

Article 9(3) - Standing

Both of the UK Reports refer to the UK’s “extensmgproach” to legal standing before the
administrative courts. Whilst we do not disagreéhvihis view, we remain concerned
about the disparity between the existing rulestanding® and evolving case lawCAJE
believes that the CPR should also be amended to ket current jurisprudence on
standing and make explicit reference, on the basisf the Aarhus Convention, to the
need to grant standing to individuals and NGOs in mvironmental cases.

Finally, Article 9 (3) of the Convention refers tbe potential to challenge acts and
omissions by private persons as well as publicaitbs. The only mechanism we are
aware of in this respect is in the civil courts farisance/negligence and statutory nuisance
- neither of which entitle the claimant to any paldunding or PCOs. Whilst perhaps a
relatively smaller number of such cases will conctire protection of the environment,
CAJE notes that that the UK does not comply with@wonvention in this respect.

Article 9(4) - Timeliness

Between 2000-2003, there were an average of 18amaental judicial review cases per
year in the High Court and the average length ot@edings was six months from the date
of lodging the application to the final court order Statistics obtained from the
Administrative Court in 2007 show that the averdgegth of time for a case to be
concluded has since increased to nine months (areadse of 33%) as a result of a
significant increase in the number of cases nowdddvith the Coutt

These additional cases are not environmental caBes.statistics show that the number of
environmental cases lodged annually between 20022807 has remained consistent.
However, the general increase in the number ofsclaskged is causing considerable delays
in the Administrative Court, to the extent thassinow questionable whether environmental
cases are dealt with in a timely manner. Whileetiness may not be an issue in every
environmental case, it is certainly so in caseswhbrich interim relief would ideally be
sought (see above).

Our conclusion would therefore be that whilst threrage length of proceedings in the UK
is comparatively good (when judged against othertié%d, we are concerned that
timeliness is increasingly becoming an issue fanescenvironmental cases, at least in
England and Wales.

Article 9(5) - Community Legal Service (CLS)

Public funding is theoretically available in enwiroental public law cases — on the same
basis as for other public law cases. However,ractce, such funding is usually only
granted on the basis of a significant communitytgbation from the local community. In
many cases this will have the effect that fundiagnot sufficient to allow the case to
proceed. CAJE considers that further thinkingresjuired by the Legal Services
Commission to ensure that its processes are srifitd ensure that access to justice in
environmental matters (where it is involved) amet‘prohibitively expensive”

15
16

Section 31(3) Supreme Court Act 1981
Statistics obtained by Sir Jeremy Sullivan and gmeed to a Public Law Project Conference on Judicia

Review in September 2007. It is understood thatemow in the order of 1,000 applications for imli
review lodged every month.
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35. Article 9(5) requires contracting parties to coesidhe establishment of appropriate

36.

37.

38.

assistance mechanisrttsremove or reduce financial and other barrieradcess to justice.
In terms of funding, firstly, CAJE does not belietleat public funding fulfils this
requirement as it is extremely restricted and nailable to NGOs. Furthermore, although
the government refers to the availability of pubfiending for certain low income
applicants, the test remains one of ‘public intérasd is not concerned with cases where
the principle aim is the protection of the enviramhor a challenge to environmental
decision making. Finally, CAJE is not aware the UK Government has introduced or
considered any other funding mechanisms in ordgivi® effect to this provision.

Conclusion

CAJE remains of the view that the current costesudontinue to represent a significant
obstacle to the achievement of access to justidbenUK. There is now a plethora or
reports in the UK and within the EU that supposdtthonclusion. We remain concerned
that Defra and the Ministry of Justice consistentéfuse to acknowledge that any
significant problem exists and, moreover, seek igrepresent the position when reporting
to the UNECE Aarhus Secretariat. We respectfldlyuested that the draft UK Report be
amended to reflect our concerns. In this resg&&IE notes that the final UK report refers
to the fact that two stakeholders highlighted thadncial difficulties remain in bringing
environmental cases (in which respect, please@®@enents made earlier).

In the light of the above, CAJE decided that it n@y helpful to send a copy of its
submissions directly to the UNECE Aarhus Complia@oenmittee and the Secretariat in
order to ensure that the position in the UK isyfuéported on at the third Meeting of the
Parties.

Please do not hesitate to contact the CAJE mendostsicted below should you wish to
obtain further information or clarification on anf/the points made in this submission:

Carol Hatton: Solicitor, WWF-UK: Mobile 07739 6683
emailchatton@wwf.org.uk

Phil Michaels: Solicitor, Friends of the Earth: 02966 1725, Mobile 07712 038890
emailphil.michaels@foe.co.uk

Deborah Tripley, Barrister, Environmental Law Foation: Mobile 07779 047914
Emailinfo@elflaw.org
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Annex A

POSSIBLE DRAFT AMENDMENT TO CPR PART 54

Background

Please find below a possible amendment to Partf54heo Civil Procedure Rules (CPR) in
relation to Protective Costs Orders (PCOs).

CAJE was prompted to send this draft amendmertteédCivil Procedure Rules Committee as a
result of LJ Brooke’s comments Burkett which centred on the very high costs of legaioact
and a possible conflict with the provisions of Al 9 of the Aarhus Convention and the
judgment inCorner Housein which the Court of Appeal explicitly expresséeit hope that the
Civil Procedure Rules committee would act to caodify

CAJE believes that the amendment strikes an apptepbalance between the merits of
providing certainty on an issue which has its basian international convention which the UK
has ratified whilst at the same time retaining @wurt’s discretion to grant an Order on such
terms and conditions as it deems appropriate. ush,sit represents an important but fairly
conservative step forward, which we believe thegady (at least) may support.

CAJE notes that PCO applications have not beeriatest to environmental cases. We therefore
believe that it would be useful to make specifiterence to Orders made under the Aarhus
Convention in order to ensure that the provisiohthe Convention are duly considered by the
Court.

Proposed amendment to Part 54 CPR

Protective Costs Orders (including Orders made wnfticle 9 of the UNECE Aarhus
Convention)

54.20A
(1) A Protective Costs Order (‘PCO’) means an order enby the Court in a claim for
judicial review with the purpose of limiting or éxguishing the potential liability of the
Claimant for the costs of any other party.

(2) A PCO made in accordance with Article 9 of the UNEESarhus Convention shall have
the express purpose of facilitating access togeasti environmental matters.

(3) A PCO may be made on such terms and subject to guadiitions as the Court deems
appropriate.

(4) An application by the Claimant for a PCO shouldaliyube included in the Claim Form
but may be made at any stage.

(5) An application for a PCO (whether in the Claim Fomn otherwise) must be
accompanied by:

(@) a draft Order;

(b) an explanation why the applicant is seeking the P&@d

(c) a statement of the facts relied on.
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(6) In the case of an application for a PCO made ifeanCForm
(@) Any party wishing to resist the application must:
(i) say so in his acknowledgment of service; and
(ii) set out his grounds for resisting the application

(7) Where the Court refuses to grant a PCO on the paper applicant may request the
decision to be reconsidered at a hearing. A requader this paragraph must be filed and
served within 7 days after service of the reasonsdfusal to grant the PCO.

(8) Where an application for a PCO has been refused legaring in the High Court the
applicant may apply to the Court of Appeal for pession to appeal that refusal. Such
application must be made within 7 days of the dexisf the High Court.

(9) An application to set aside a PCO must be madawnidays of the PCO being granted.
A PCO will only be set aside where there are cofmgelreasons for doing so. An
unsuccessful application to set aside a PCO wilinadly result in an award of costs against
the applicant on an indemnity basis.

AMENDMENT TO PRACTICE DIRECTION PD54

Rule 54.20A — Protective Costs Orders
PCO without a hearing

20A.1 The Court will generally, in the first instance,nsader an application for a PCO
without a hearing. Where an application for a PGS been made in or accompanying
the Claim Form, the Court will usually grant orusé the PCO at the same time that it
makes the order giving or refusing permission ticped.

20A.2 Where an application for a PCO is refused withobaearing then the court will
not generally make an order for costs against ldnenant. However, where an order as
to costs is made against the applicant for a PC8uah circumstances the applicant’s
liability for costs will not normally exceed £1,0@®respect of each receiving party.

PCO hearing

20A.3 Neither the defendant nor any other interestedypeaed attend a hearing on the
guestion of a PCO unless the Court directs otherwis

20A.4 Where the defendant or any party does attend aingean an unsuccessful
renewed application for a PCO then the court woll generally make an order for costs
against the claimant. However, where an ordepa®sts is made against the applicant
for a PCO in such circumstances the applicant’silitg for costs will not normally
exceed £2,500 in respect of each receiving party.
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Annex B

Extract from Davey v Aylesbury Vale District Council

“17. To the sources of policy and law referred tp Auld LJ, Robert McCracken QC for Mr
Davey adds what is set out in art. 9 of the AarGasivention (ratified by both the UK and the
EV):

3. In addition and without prejudice to the reviprocedures referred to in paragraphs 1 and 2
above, each Party shall ensure that, where theyt theecriteria, if any, laid down in its national
law, members of the public have access to admatigér or judicial procedures to challenge
acts and omissions by private persons and publibaities which contravene provisions of its
national law relating to the environment.

4. In addition and without prejudice to paragraphabove, the procedures referred to in
paragraphs 1, 2 and 3 above shall provide adeqaat effective remedies, including injunctive
relief as appropriate, and be fair, equitable, tlnand not prohibitively expensive. Decisions
under this article shall be given or recorded initmmg. Decisions of courts, and whenever
possible of other bodies, shall be publicly acdassi

This policy is explicitly adopted in the Public Baipation Directive 2003/35/EC, Art. 3.7.

18. It is because of the need to keep the aasemvironmental litigation down without
encouraging or rewarding misconceived challengest thsues such as the present one arise.
What we are asked to decide is whether, as a gemel® an order made following a full
judicial review hearing that a successful defendarduld recover its costs will entitle it not only
to its acknowledgment costs but to any reasonatdyried preparation costs. Such a general
rule, as James Findlay for the local authority sses, would do no more than follow the
practice in civil litigation; but, for reasons | ke outlined, that is not a sufficient justification
public law.

19. Each side is able to point to an anomalyhie other party's case. Mr McCracken points
out that a claimant who fails to obtain permissiovil have to pay the defendant's
acknowledgment costs but not its preparation casfisy then, he asks, should a claimant who
has a good enough case to secure permission buirwtihe end loses be worse off? Mr Findlay
points out that a claimant who succeeds at tridl veicover all his costs including preparation
costs. Why, he asks, should the same not be tbdaras successful defendant?

20. If there is a satisfactory answer to eachhafse questions, it has to lie in the calibrated
exercise of the court's power — a power which igffiect an obligation - to adapt its provision
for costs to the conduct and outcome of the cakedé. The method of fine-tuning an award of
costs to a defendant who has successfully oppbsedrant of permission, set out by this court
in Mount Cook (above), illustrates the proper apmb. Absent such fine-tuning, the position is
as described by Collins J in R (Thurman & Earld&)B/Lewisham (C0O/2806/2003) :

The costs of dealing with a threatenedralare generally irrecoverable, unless a claim is
made, gets permission and eventually the claines#d.”

21. Taking the same approach, these seem to ine the appropriate guidelines for dealing
with the present problem. They should be read stibpethe caveats set out in the judgment of
the Master of the Rolls.

(1) On the conclusion of full judicial review peedings in a defendant's favour, the nature and
purpose of the particular claim is relevant to #eercise of the judge's discretion as to costs. In
contrast to a judicial review claim brought wholty mainly for commercial or proprietary
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reasons, a claim brought partly or wholly in thebfia interest, albeit unsuccessful, may
properly result in a restricted or no order for ¢es

(2) If awarding costs against the claimant, fhege should consider whether they are to
include preparation costs in addition to acknowlednt costs. It will be for the defendant to
justify these. There may be no sufficient reasory whch costs, if incurred, should be
recoverable.

(3) Itis highly desirable that these questiohsewdd be dealt with by the trial judge and left to
the costs judge only in relation to the reasonabssnof individual items.

(4) If at the conclusion of such proceedingsjtlige makes an undifferentiated order for costs
in a defendant's favour

(@) the order has to be regarded as including eegsonably incurred preparation costs; but

(b) the 2004 Practice Statement should be reaaisso exclude any costs of opposing the grant
of permission in open court, which should be dedh on the Mount Cook principlés.
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