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Second meeting of the Parties to the Convention on Access to Information, Public participation 

in decision-making and access to justice in Environmental matters

Almaty, Kazakhstan, 25 – 27 May 2005

Panel 2. Global and regional developments on issues related to principle 10 of the 

Rio Declaration on Environment and Development
Outline for the intervention of Mr. Roberto LAMPONI

Director of Legal Affairs – Council of Europe

· Environmental law as such does not belong to the core activity of the CoE, though this essential issue is addressed within the Organisation through:

- the ECHR and the Court case law,

- some European instruments.

· CoE's main concern as regards the Aarhus Convention: Article 9 on access to justice = a key issue for the House of the Rule of Law.

Therefore a particular interest on the following provision of the Aarhus Convention:

1.
Access to justice and collective actions 

(Aarhus Convention: Article 10 – 2 a: "public participation to decision making process and access to justice ", which refers as well to Article 9: "Access to justice")

a. Access to justice

· A pre-requisite of the right to a fair trial provided for by Article 6 of the European Convention of Human Rights: involves, on the one hand, the possibility to know the content of the law and the procedures to have it applied by the judge, and, on the other hand, to have an effective access to court

· Complexity of the issue, ranging from the role of the lawyers, and the possibility for citizens to have access to legal advice and legal representation, to the development of alternative disputes resolution and the efficiency of judicial procedures.

- Costs are a problem. lack of budgetary means devoted to justice might have an impact for instance:

· on the number and the dissemination of courts on the territory, which makes it difficult for the users to accede to courts, 

· on the number of judges and clerks to handle cases in a reasonable time,

· for the users of justice, the cost of hiring a lawyer or the uncertainty on the possibility to recover the expenses incurred in a judicial procedure might discourage them from filing a case.

- Complexity of the law and of the judicial procedures might hamper access to justice: justice cannot be fully accessible when the citizens have difficulty to understand the applicable law or when they do not know what to do to file a case or where to seek legal advice.

- Uncertainty on when a judgment will be rendered, and on whether the long awaited judgment will be executed discourages citizens from seeking judicial redress.

· What can the Council of Europe do, and what does it do?

- European norms: 

· European Convention of Human Rights and case law

· a number of recommendations and opinions concerning various aspects of the judicial procedure, and the roles of the various legal professions 

- Beyond this standard setting role, CoE's duty to propose concrete solutions to ensure the proper implementation of the European norms in the day to day functioning of judicial systems and the daily life of 800 millions Europeans: cooperation programmes to offer specific support to the policy makers and the judicial community to assist them in their institutional or legal reforms.

b. Collective action

· Specific field of environmental law: might be difficult for individuals to go to court = specific procedures must be offered to collective actions (role of the NGOs)

· NGOs: promotion of public awareness and the participatory involvement of citizens in the res publica; make an important contribution to the cultural life and social well-being of democratic societies

· On the international level: European Convention on the Recognition of the Legal Personality of International Non-Governmental Organisations (ETS No. 124) - Entry into force: 1 January 1991 = the only international standard-setting instrument on NGOs = recognition "as of right" the legal personality and capacity as acquired in a Party where that organisation has its statutory offices.

· On the national level: "Fundamental Principles on the Status of 
Non-governmental Organisations in Europe" (November 2002)

- Article 11 CEDH: “everyone has the right to freedom of peaceful assembly and to freedom of association with others”

- NGOs with legal personality should have the same general rights and obligations as other legal entities

-  Judicial protection: it is essential that NGOs should be entitled, in the same way as other legal entities, to challenge decisions affecting them in an independent court which has the capacity to review all aspects of their legality, to quash them where appropriate and to provide any consequential relief that might be required. 

- any person, be it legal or natural, national or foreign national, or group of such persons, should be free to establish a NGO 

· How to make access to justice accessible for NGOs?

- An issue to be developed: legal aid for collective action

- Training of judges and lawyers: key elements for developing the respect of specialised law such as environmental law as well as collective action = need to develop appropriate training structures and tools.

2.
Cooperation between UNECE and CoE in the field of access to justice

(Article 10 – 4 of the Aarhus Convention: "cooperation with intergovernmental organisations qualified in some fields related to the Convention")

· Considering the European norms and the specific expertise of the CoE in the field of access to justice, the CoE remains open to cooperate with the Parties to the Aarhus Convention according to modalities to be defined.

3.
Specific CoE's instruments regarding environment

(Article 10 – 2 b of the Aarhus Convention: "implementation of multilateral agreements")


a. Conventions

· Convention on the Protection of Environment through Criminal Law
(CETS 172); not in force 

- improving the protection of the environment at European level by using the solution of last resort - criminal law - in order to deter and prevent conduct which is most harmful to it. It also seeks to harmonise national legislation in this field.

- obliges Contracting States to introduce specific provisions into their criminal law or to modify existing provisions: establishes as criminal offences a number of acts committed intentionally or through negligence where they cause or are likely to cause lasting damage to the quality of the air, soil, water, animals or plants, or result in the death of or serious injury to any person.

- defines the concept of criminal liability of natural and legal persons, specifies the measures to be adopted by states to enable them to confiscate property and define the powers available to the authorities, and provides for international co-operation.

- sanctions available must include imprisonment and pecuniary sanctions and may include reinstatement of the environment, the latter being an optional provision in the Convention.

- possibility for environmental protection associations to participate in criminal proceedings concerning offences provided for in the Convention.

· "Lugano" Convention on Civil Liability for Damage resulting from Activities Dangerous to the Environment (CETS 150); not in force

- ensuring adequate compensation for damage resulting from activities dangerous to the environment; provides for means of prevention and reinstatement (problems of adequate compensation for emissions released in one country causing damage in another country are also of an international nature).

- explains technical terms as "dangerous activity", "dangerous substance", "genetically modified organism".

- objective liability taking into account the "polluter pays" principle; however, specific rules are provided concerning the fault of the victim, causation, joint liability of the operators of installations or sites for damage, and a compulsory financial security scheme to cover liability under the Convention.

- persons interested have the right to access to information held by bodies with public responsibility for the environment.

- Standing Committee responsible for the interpretation and implementation of the Convention (may make recommendations as regards the implementation of the Convention and propose any necessary amendments to the Convention).

· European Landscape Convention (CETS 176) – entered into force in 2004

- encourage public authorities to adopt policies and measures at local, regional, national and international level for protecting, managing and planning landscapes throughout Europe. 

- legal and financial measures at the national and international levels, aimed at shaping "landscape policies" and promoting interaction between local and central authorities as well as transfrontier cooperation in protecting landscapes. 

- intergovernmental committees will be supervising the convention’s implementation.

- a Council of Europe Landscape award, to be given to local or regional authorities or an NGO which introduced exemplary and long-lasting policies or measures to protect, manage and plan landscapes.


b. On-going work within the ECHR context

· A specific Committee is working, at a very early stage, on a soft law instrument (Handbook) which should address access to justice, participation in decision-making and access to information in the field of environment, but only from the perspective of the existing Court case law.
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