Aarhus Convention

Application of the Convention to Decisions Concerning Genetically Modified Organisms

First UK Submission
Summary

1. The UK has an open mind about which of the options for an additional legally binding instrument relating to public participation in GMO release decisions might be pursued.  It is clearly essential to identify the intended outcomes and then adopt the most effective instrument to achieve them.  Accordingly, the UK’s preferred approach will be dependent upon what the Parties establish as their primary objectives, and whether these would be achieved most effectively by any additional legally binding requirements under the Aarhus Convention.   As the mandate for the Working Group noted, Aarhus must complement other international frameworks and avoid any confusion from trying to meet objectives through inappropriate means.    Accordingly, the UK would very much support a discussion on making information widely available to the public and for ensuring public consultation and transparent procedures before decisions are taken.  The UK would be concerned however about any proposals which went beyond the new Directive’s provisions.
2. The UK is committed to supporting the implementation of the Convention.  As the UK Minister for the Environment said at the first Meeting of the Parties, “The challenge now is to make good use of the legislation, to communicate with people, to let them know their procedural rights and to encourage them to accept their responsibilities.”   The UK would be concerned if any option were pursued which jeopardised the implementation of the Convention.

3. The UK looks forward to considering the needs of other Parties and is supportive of taking these forward through the Aarhus Convention process, if appropriate.    
The Provisions for Public Participation Currently Applying in the UK

4. The detailed procedures for public participation in decision-making on the deliberate release of GMOs in the UK is governed by the new EC Directive 2001/18.  This prescribes the requirements and timetable for how the public can contribute to the assessment of applications for consent.  The Directive strengthened the previous requirements to ensure a vigorous, evidenced-based assessment of each application and introduced more opportunities for public participation in the decision-making process.  

5. The Directive has only been in operation since the end of last year, and experience is still very limited.  To date, 19 applications have been submitted under Part C for placing particular GMOs on the market.   And, while the summary of all 19 applications have been made available for public comment, only 3 applications have so far received positive assessments from the lead Competent Authority.  These assessments are more likely to attract comment, and so it is too early to receive meaningful feedback.  Such experience as exists will be reported in the second UK submission due at the end of July.   What is already clear, however, is that the procedures ensure greater transparency in the assessment of applications.  Through the European Commission’s website and the UK Government’s own procedures, applications, their assessment and comments made by the UK are all readily available for scrutiny.   It is important that the awareness of these procedures is increased, but that will take time.  

6. Part B of the new Directive covers the deliberate release of GMOs for the purposes of research.  Here the UK again has little experience so far in the new Directive’s procedures since there have been only 4 applications under them.  However, the UK did process a significant number of applications under the preceding regime and reflected its experience in contributing towards the voluntary guidelines and will be set out in its second submission. 

7. Without more experience of how the new Directive works, it is difficult to reach a conclusion on the adequacy of the new requirements for public participation.  Accordingly, the UK cannot yet submit any specific additional needs.  Indeed, in line with paragraph 3(a) of the Working Group’s mandate, the UK also considers that more experience amongst the Parties with the new voluntary Guidelines would be useful in identifying possible requirements, especially from Parties which are not EU/Accession states and hence where the Directive is not being implemented.   

UK Concerns about new Legally Binding Instruments

8. Without pre-empting the formal submissions of other Parties, the UK noted in particular two issues raised at the first Working Group meeting.  Firstly, there was concern about the impact of potential additional requirements on the timetable in some countries for implementing the Convention.  Secondly, Parties exemplified the challenge in their own countries as being establishing and enforcing regulatory regimes, rather than particularly relating to public participation in decision-making.

9. Impacts on Ratification and Implementation As stated above, the UK is committed to contributing to any discussion around possible additional legally binding instruments.  However, it would be important to recognise any risk that is posed by pursuing this approach.   At the first Working Group meeting a number of delegations expressed concerns about potential delays in ratifying and implementing the full Convention during discussion and subsequent incorporation of additional requirements relating only to GMOs.  The UK wants to see all Parties focusing on implementing the Convention, sharing best practice (for example, as set out in the Guidelines) and promoting the public’s awareness of their rights and specific opportunities.  There would need to be a strong case for any action which might jeopardise these objectives.   

10. Avoiding Duplication with other International Fora The other issue which was raised by a number of Parties was the challenge of establishing domestic regulatory regimes for making decisions on GMOs and of enforcing these decisions, especially with respect to the transboundary movement of GMOs.  The UK recognizes the importance of this issue, but it should be pursued through the emerging biosafety frameworks rather than duplicating efforts through also taking them up in the Aarhus Convention’s public participation requirements.

The Options for Additional Legally Binding Requirements

11. The consideration of which options might be recommended to the second Meeting of the Parties depends upon what it is hoped would be achieved.  Nonetheless, to inform the discussion at the next Working Group meeting, the UK submits the following comments on the possible options.

A Decision of the Second Meeting of the Parties 

12. The UK endorses the comments made at the first Working Group meeting that a Decision of the Parties is not legally binding.   However, this does mean that a Decision would be suitable if the intention was to provide guidance to the Parties on when it would be appropriate to have public participation for GMO activities.   

A Protocol 

13. The UK shares concerns expressed at the first Working Group meeting that the preparation of a protocol would be a lengthy - and for participants, expensive –negotiation.  Depending on what Parties' objectives are from any additional legally binding instrument, a protocol might not be necessary to achieve them.   Equally, a protocol under the Aarhus Convention must only tackle issues within its scope, and some Parties’ objectives, while important, may well rest outside it.

Amending the Convention and/or annexes

14. Adding the deliberate release of GMOs to Annex 1: The UK has some concerns about this option.   For example, whether or not the EC Directive 2001/18 complies with the intentions of the Convention will become apparent through experience, and the UK would not wish to pre-empt that judgment nor create uncertainty over the Directive just as it is becoming operational.   

15. New GMO-specific annex:  There are some drawbacks to this option.  Firstly, it would maintain the unique treatment of GMOs within the Convention, and this might incorrectly raise the assumption that GMOs are more of a hazard than any of the other activities currently in Annex 1.  Secondly, the UK is also concerned that when this option was briefly discussed at the first Working Group meeting, a number of Parties said that the development of a new annex might disrupt ratification and subsequent implementation of the Convention.   Finally, it would be important that a new annex stuck strictly to the scope of Article 6 of the Convention and focused on applying its core provisions to GMOs.  The UK would not support attempts to extend the provisions into wider issues, which while of legitimate concern to some Parties, should be met through other, more appropriate international agreements, and not tackled in the context of the Convention relating to public participation.   This concern is clearly highlighted in paragraph 3(b) of the Working Group’s mandate.

16. Nonetheless, depending on the needs identified by the Parties, this option might offer a suitable instrument since it would allow for the introduction of particular provisions, for example under the Cartagena Protocol.  This approach might fulfill the objectives of some Parties, especially those who are not EU/Accession states.   The UK’s support would be dependent upon the annex’s provisions not going further than existing international agreements.

Adopting the Guidelines as binding
17. This option was not discussed at the first Working Group meeting.  However, since the UK would have very significant concerns about such an option, it wishes to set these out in case other Parties put it forward.   Incorporating the Guidelines into any additional legally binding instrument would not be a simple solution, as some potentially might see it.  Their scope, content, level of detail and language were negotiated and agreed in the expectation of them being voluntary.   The UK would view any attempt to make them legally binding as being equivalent to preparing a protocol because we would have to start again.  It is therefore not a quick and easy solution.

Scope of any Legally Binding Instrument
18. The UK view is that any legally binding instrument should not apply to contained use.  The rationale behind this view is that GMO activities taking place in contained use facilities are, by definition, contained.  In other words, they are deliberately prevented, by specific control measures, from impacting on the environment outside the containment facility.  The purpose of containment is primarily to prevent escape.  The purpose of the Aarhus Convention, on the other hand, is to facilitate access to environmental information and promote public participation in decision making in relation to those activities which may have 'a significant effect on the environment'.  It is therefore entirely logical that GMO contained use activities are excluded from the many activities listed in Annex 1 of the Convention, and not referred to anywhere in its main text.

19. In Great Britain, the Contained Use Regulations 2000 (based on Council Directive 98/81/EC which amends Directive 90/219/EEC) require that for every proposed contained use activity, a risk assessment is made which identifies all necessary controls to be set in place.  The greater the risk, the more stringent the control measures.  The control measures might take the form of physical, chemical or biological barriers, or any combination of such barriers which are deemed necessary to limit GMO contact with, and to provide a high level of protection for, humans and the environment. 

20. Many contained use activities involve organisms which do not cause disease and are very unlikely to survive in the environment outside a containment facility.  A small proportion of work is carried out with more hazardous organisms, but consent for these is required from the Competent Authority before work can begin.  In view of these stringent regulatory requirements and the fact that each activity is dealt with on a case-by-case basis, an unnecessary and disproportionate bureaucratic burden would be placed on those carrying out GMO contained use work if public participation were required in connection with every activity no matter how low the risk.  Public participation would not advance the cause of environmental safety but could seriously hinder, discourage or even impede research, since a large amount of GMO contained use work is, in fact, research.

Conclusion

21. The UK is taking a number of steps to promote the transparency of the decision making processes concerning GMOs and to facilitate the public’s involvement in such decisions.  While meeting the requirements under the new Directive, these also reflect the Guidelines adopted at the first Meeting of the Parties.  The UK’s procedures and experience will be set out in the second submission due in July.   However, these procedures have only been in effect since January, and the public are only beginning to take advantage of the opportunities.  New procedures for further encouraging involvement are still being developed.  It is therefore too early for the UK to reach any conclusions on whether any changes are necessary or would be effective.  
22. The UK is keen for the Working Group to explore the potential for procedures for making information publicly available and for holding public consultation to be adopted by Parties who do not yet have any enshrined in their domestic legislation.  This approach might well offer the greater direction sought by some Parties and provide equity across all Parties.  It would be important that the adoption of any procedures would not jeopardise the operation of the Directive within the EU.  It is important that the implementation of the Directive is not disrupted because it introduces a number of new and important provisions, over and above those on public participation.  The UK does note other delegations’ concerns regarding possible implications of additional requirements on the ratification of the Convention by some signatories, and this will need to be clarified while developing such a proposal.
23. Within this context, the UK awaits a review of other Parties’ specific needs and, where the Aarhus Convention is appropriate to meeting them, constructively engaging in framing a recommendation to the second Meeting of the Parties.
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