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Second meeting of the Working Group on Genetically Modified Organisms under the Aarhus Convention (Geneva, 1-3 October 2003)

- Submission by the Netherlands - 

1. General 

The Working Group, at its first meeting (9-11 April 2003) invited input into the preparation of documents addressing any aspects relating to a more detailed analysis of the implications, including advantages and disadvantages, of possible legally binding instruments (MP.PP/AC.2/2003/2). With the following analysis, the Netherlands delegation wishes to react to this invitation. This submission builds upon the Analysis of the application of the Aarhus Convention to genetically modified organisms (GMOs) (CEP/WG.5/AC.3/2001/4). As will be explained later, in our view, before deciding on the choice of the type of instrument, we first have to explore the content of the instrument. Needless to stress that this analysis of the instruments does therefore not prejudge the position of the Netherlands on the final scope of the content of or option for the legally binding instrument. 

2. Mandate 

Before exploring the ins and outs of all the possible legally binding options, we would like to repeat the mandate that has been given to the Working Group in Decision I/4 (page 2). Repeating the mandate is important as it sets out the boundaries for the discussion in the Working Group on the questions to be addressed before deciding on the legally binding instrument, on the content of the legally binding instrument itself and finally on the choice of the instrument.

“
Establishes the Working Group (…) to examine and build upon the preparatory work (…) regarding the possible legally binding options, including draft amendment of the Convention. Specifically, the Working Group shall further explore what the options are for a legally binding approach to further developing the application of the Convention in the field of GMOs, including through possible instruments, to select the most appropriate options, to develop them and to put them forward for possible decision and, if appropriate, adoption by the Parties at their second meeting. The options under consideration shall be designed to further develop the requirements for public participation in decision-making on deliberate release of GMOs, including placing on the market, and will consider developing  the requirements for public participation in decision-making on certain cases of contained use of GMOs. The Working Group shall take into account:

(a) The Guidelines on Access to Information, Public Participation and Access to Justice with respect to GMOs and any experience acquired therewith and with the Convention;

(b) Relevant work being undertaken at the national level and in other international forums, having in mind the need to avoid duplication and promote synergies; and

(c) The specific needs and situations of various counties.”

3. Questions to be addressed before deciding on a legally binding instrument

As has already been put forward by the Netherlands during the Working Group meeting in April, we are of the opinion that there is a logical order of decisions: 

( Question 1: What has to be the desired end result(s)? This is the question of content.

( Question 2: How do we get there? This is the question of the instrument.

So, first, a decision has to be made, within the mandate, on the content of the legally binding option (including the option of no legally binding option at all). This would enable the Working Group to take into account the experience gained with the Guidelines on Access to Information, Public Participation and Access to Justice with respect to GMO’s, as well as with the Convention, relevant work being undertaken at national and international level.  

The Working Group also has to address the question whether the legally binding instrument should include contained use of GMOs, and if so, to what cases it should apply. 

The question which pillars of the treaty should be applied to GMOs also has to be addressed. The mandate speaks of ‘’the Convention”, so in principle all three pillars are included.  

Finally, and this is maybe the most important question, there is the question of the specific needs and situations of various countries, especially those without GMO-legislation in the field of public participation. We also have to consider (as is stated sub (b) in the mandate) other relevant work that has been done in international forums and other international agreements and treaties.    

Only once the context is discussed, the most appropriate legally binding option or options have to be chosen. This question is explored in the next paragraph. As a starting point, we are of the opinion that all legally binding instruments (including the option of no instrument at all) should be considered as equal. Considered the fact that no final agreement on the content of the instrument has been reached, the following analysis has, necessarily, been carried out independently of the content. However, suggestions for the content of the instrument and questions that in our view have to be resolved, are made. 

An additional relevant question in this context is the size of the final text. If there is agreement on a short text, then an amendment would be more suitable than a protocol. 

4. Possible legally binding options

a. No legally binding instrument 

This option has been suggested during the first meeting in April. Although the mandate does not explicitly name the option, and document 2001/4 does not explore it, the mandate doesn’t exclude it either. It should therefore not be neglected, the more so as it may be concluded on the basis of the submissions by the delegations on their specific needs that eventually there is no real need for a legally binding option. 

b. Decision of the Meeting of Parties

In document 2001/4 this option has been included in the overview of the options, even though under international law decisions are not considered as legally binding. During the last Working Group it did not receive much support either. We will therefore not dwell upon this option.

c. Amendment 

Article 10, paragraph 2 (f), gives the Meeting of the Parties the mandate to consider and adopt proposals for amendments, in accordance with the provisions of article 14. 

There are two different procedures for adoption of amendments: amendments to annexes (paragraph 5) and other amendments (paragraph 4). The first procedure is the ‘lighter’ procedure of the two, as it needs no explicit ratification, approval or acceptance of the Parties that choose not to opt-out. Adoption of a new annex cannot be considered as an amendment of an annex, so the ‘normal’ procedure of paragraph 4 has to be followed. 

We have earmarked three different kinds of possible amendments, with several sub options: 

(i) amendment of article 6, paragraph 11 (with a possible new Annex 1bis), 

(ii) amendment of annex 1 and article 6, paragraph 11 and, finally, 

(iii) amendment of article 6, paragraph 1(b). 

(i) Amendment of article 6, paragraph 11 (and a new Annex 1bis)

Concerning the content of this amendment, one could think of an amendment of the article in order to work out questions that might be raised when reading the current text, like ‘within the framework of national law’, ‘to the extent feasible and appropriate’ (what is feasible and appropriate?), ‘provisions of this article’ (the provisions?, and, if not, which provisions?) and ‘deliberate release into the environment’ (does this, for example, include placing on the market?). Including contained use in the application of article 6 (without limitation or with a limitation to, for example, the licence procedure for an installation, stating the approved level(s) of physical containment, which can  be used for contained use of GMOs) could be a possibility as well. 

These questions could be elaborated in the article itself (sub option (i)1) or in a new Annex Ibis, while making a reference in the article to this new Annex (sub option (i)2).

The entry into force of amendments is ruled by article 14, paragraph 4, of the Convention.

(ii). Amendment of Annex I and of article 6, paragraph 11 

The aim of amending Annex I could be to include certain activities with genetically modified organisms in a different paragraph. This could be done in a new paragraph 18bis (sub option (ii)1) or in the existing paragraph 19 (sub option (ii)2). 

In both options, there is a need to amend article 6, paragraph 11, as well. Leaving this article unchanged, it will probably overlap with the amended Annex I. Therefore article 6, paragraph 11, will have to be amended or even be deleted (sub option (ii)3).

A different question is the relationship in Annex I between the possible new paragraph 18bis or amended paragraph 19 and paragraph 21 on research activities shorter than two years which are not likely to cause a significant adverse effect on environment or health. Activities in the field of GMOs could fall under this paragraph. This relationship needs further clarification.   

Finally, the question of which activities fall under the scope has to be resolved (see under (i)).  

(iii). Amendment of article 6, paragraph 1(b)

This subparagraph stipulates that Parties, in accordance with their national law, also apply the provisions of article 6 to decisions on proposed activities not listed in Annex I, which may have a ‘significant effect on the environment’. Activities with GMOs, which may have a significant effect on the environment already fall under the scope of this subparagraph. An amendment to this article could be proposed in order to further clarify in what cases activities with GMOs (which activities?) have a significant effect on the environment. 

As was the case in both options (i) and (ii), article 6, paragraph 11, probably needs to be amended as well.

A difference between article 6, paragraphs 1(a) and 1(b) is the wording ‘in accordance with its national law’ in 1(b) that does not appear in 1(a). This means that Parties are exempted from applying paragraph 1(b) in certain cases, but have to apply paragraph 1(a) in every case. When choosing this option (iii) the Working Group may want to remove this difference. 

This option has the disadvantage that it may confuse matters. Article 6, paragraph 1(b), is about decisions on proposed activities, not listed in Annex I. When amending it in order to broaden the application of article 6, paragraph 1(a), an exception to an exception is created in paragraph 1(b).   

d. Protocol

Article 10, paragraph 2 (e), gives the Meeting of the Parties the mandate to prepare protocols. 

When choosing this option, the rule is that Parties to the Aarhus Convention may become Parties to the protocol (closed protocol). It is possible however (see for example the PRTR protocol under the Aarhus Convention) to create an open protocol, which means that states that are not Party to the Aarhus Convention, may sign and/or become Party to the protocol. This matter should be addressed in the protocol. 

A very important disadvantage of a protocol is the creation of a whole new set of very costly institutions. Another concern is the risk of renegotiating the Convention, or the risk of gaps with the Convention or, on the contrary, overlap or duplication, especially in the case of an open protocol when it is necessary to repeat definitions from the Convention in the protocol. 

On the other hand a protocol might have a greater political meaning then an amendment or an annex because it is an individual instrument. A protocol has the effect that it is more distant to the treaty than an amendment or an annex, for the same reason. This is generally only a matter of psychology, and not in a legal sense. This distance may have the effect that possible prospective Parties feel less obstructed in acceding to the Convention or that prospective Parties that have signed the Convention are able to implement and ratify the Convention easier.

