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AARHUS CONVENTION COMPLIANCE COMMITTEE
Information gathering and on-the-spot appraisals

1. At its first meeting, the Committee felt that it was not ready to discuss the issue of information gathering in any depth, and, with regard to on-the-spot appraisals, it requested the secretariat to look into the practice established under other regimes in order to develop some guiding principles. Furthermore, the Committee considered the issue of information gathering to be linked with that of cooperation with the NGO community and agreed to discuss the issue further at its next meeting on the basis of any proposals by the secretariat (MP.PP/C.1/2003/2, paras. 32-33).

2. This document was prepared by the secretariat in response to these requests to inform the Committee’s discussion of information gathering at its second meeting and was updated after the meeting in light of the Committee’s deliberations (MP.PP/C.1/2003/4, paras. 23-26). It should be seen in the context of those deliberations. The document addresses some general considerations with respect to information gathering and issues related to the role of the secretariat in this respect. It suggests some guiding principles for on-the-spot information gathering, based on experience from inter alia the Bern Convention (see annex).

A.
Introduction 

3. Paragraph 25 of the annex to decision I/7 sets out the mechanisms for the Committee’s information gathering:

“To assist the performance of its functions, the Committee may:

(a) Request further information on matters under its consideration;

(b) Undertake, with the consent of any Party concerned, information gathering in the territory of that Party;

(c) Consider any relevant information submitted to it; and

(d) Seek the services of experts and advisers as appropriate.”

4. The most appropriate guiding principles for the application of these provisions will probably be only developed on the basis of practical experience of the Committee. However, this fairly broad range of means to gather information may necessitate some discussion and agreement at an early stage of the work of the Committee. 

5. The provisions apply to all functions of the Committee, as stated in paragraph 13 of the annex to decision I/7, including the consideration of submissions, referrals and communications made in accordance with the provisions of the decision. However, the way in which the Committee will apply the provisions in practice may vary according to the situation and the issue about which the Committee seeks information, i.e. whether it is a general or a specific compliance issue, and also according to the ‘trigger’, i.e. whether it is a communication from the public or a referral by the secretariat. 

6. It might be useful for the Committee to distinguish between:

· Objective information, e.g. background or contextual information, such as texts of legislation or regulations, or specific information related to a particular case, such as dates, exact text of a specific decision, etc. 

· Views and opinions, e.g. how does the legislation work in practice, what are the underlying reasons for specific problems etc; and 

· Advice, e.g. how best to solve a continuous problem with application of existing legislation, how to influence the practices of members of the public or civil servants etc. 

B.
Information gathering
7. In considering information gathering for a specific matter under consideration, the Committee may want to take some of the following elements into account: 

(a) What type(s) of information is needed?

As suggested above, the missing elements could be ‘objective information,’ for instance related to the facts of a specific situation of alleged non-compliance, to the legislation (in broad terms) in the Party concerned or to the application of the Convention and the transposing national legislation in the Party concerned. It could also be ‘views and opinions’ about the situation in the State Party and some possible reasons explaining this situation. Paragraph 25 of the annex to decision I/7 seems to indicate that a very broad range of information types may be necessary for the Committee to assist the performance of its functions. 

(b) What are the possible sources of this type of information?

Depending on the type of missing elements, there can be various sources from which the information can be obtained: requests to the Government of the Party concerned (including, preferably through the national focal point, its various public authorities) as well as to the communicant, if applicable; the NGO community; scientists and academia. The secretariat, members of the Committee, literature, members of the public in the Party(s) concerned, Internet etc. might also be useful sources of information.

(c) What are the interests and motivations of the information provider?

Obviously, an overriding concern of the Committee will be with the accuracy and completeness of the information. In this regard, the Committee will need to be mindful of the interests and motivations of those supplying the information (whether governmental, NGO etc.)

(d) What are the related time and cost implications of these means?

The Committee may wish to consider which means will be the fastest and most cost-effective and to opt for those. In addition, the cost or logistical implications of obtaining some types of information may be such that despite the usefulness of the missing information, it may simply not be possible to obtain it and the Committee would have to make its decision while relying upon certain assumptions. This could for instance be the case with respect to the application of some of the more general provisions of the Convention or where the views of the general public on the performance of the State Party would be useful for the consideration of a specific matter but the only way to obtain these would be to carry out a large survey. 

(e) How essential is this information for the consideration of the specific non-compliance issues?

Before undertaking any efforts to obtain the missing elements, it might be worth attempting to narrow down, in fairly precise terms, what the missing elements are and why no decision can be made until these elements are made available to the Committee. With respect to a communication, there may be situations where the communication may not contain the full story of the Convention in the country but it might not prevent the Committee from considering and deciding upon the specific issue in front of it and therefore the Committee may decide that it is not necessary to gather certain information. 

(f) What is the presumed gravity of the alleged non-compliance?

The Committee may wish to consider the presumed gravity of the case in front of it before putting a lot of effort into information gathering. This is likely to be somewhat difficult in particular before the Committee has gathered some experience, and this element should probably only be brought up in the context of the more costly means for gathering information (see section D below). 

8. In more general terms, the Committee may wish to adopt an approach to information gathering that is pragmatic and cost-effective, in order to ensure a smooth operation of its activities. A pragmatic approach to information gathering also means that the Committee should try to avoid being overloaded by too much information, and only seek additional information when necessary for the consideration of a specific matter. Another implication is that if, for instance, information can be made easily available to the Committee by one of its members or the secretariat, there is no need to request the information from the State concerned by the matter or a communicant. On the other hand, the type of information may be such that it can only be obtained from one or both of the latter sources and then the Committee should not hesitate to request the information. 
C. 
Role of the secretariat

9. The Committee may also wish to pay attention to the role of the secretariat and the resources at its disposal for gathering the information. According to decision I/7, the ‘secretariat shall arrange for and service the meetings of the Committee’ (para. 12). One of these tasks is to ensure that the meetings are well prepared and documented, i.e. that the Committee has access to information related to the issues on its agenda. It is very likely that during the preparation of a meeting, the secretariat will have identified missing elements and will have made some efforts to obtain this information to speed up and facilitate the work of the Committee. 
10. The secretariat could be invited to take into account the elements listed above and adopt the same general approach as the Committee in gathering information. In addition, the Committee may wish to cluster the means for gathering information in three groups (see below). These three groups could be established on the basis of the sources of information and the cost and other implications of using the various sources and could be used step-by-step, i.e. the sources of information in the first group should be exhausted before sources in the second group are explored, etc. The secretariat would not need a mandate to use the first group of sources but the two other groups would require some sort of a decision by or signal from the Committee. Whatever system evolves, it would seem to be important that following the initiation of a ‘case’ (through whatever ‘trigger’), it should be the secretariat’s task to take steps to gather the necessary information without waiting for a meeting of the Committee. The three groups could be organized as follows:  
· First group: Easily accessible and no-cost or low-cost means to obtain information, including, but not limited to: Committee members; literature; Internet, including information made available through the Convention’s clearing-house mechanism; international organizations with field presence in the Party concerned; reports from the Parties submitted in accordance with decision I/8; a request to a communicant at the stage of submission of the communication (see information sheet, section VIII). 

· Second group: Other simple means of obtaining information by contacting external sources, which might be on the basis of a specific decision by the Committee, including: requests to the Party concerned (other than under paragraph 17 of decision I/7); requests to the communicant(s), information/opinions/advices from national and international experts from governments, academia, consultancies and non-governmental organizations. A list of experts who have already agreed to provide information to the Committee could be established on the basis of experience of the Committee and input from the Committee members. 

· Third group:  Costly and more complicated means to obtain information, which would require a specific decision of the Committee, in some cases in the form of terms of reference for the information gathering: e.g. experts invited to a meeting of the Committee and visits by Committee members and/or the secretariat to carry out on-the-spot information gathering and appraisals. 

11. Other ways of organizing the means to obtain information, understood in its broadest sense, may be possible and the above is only meant to serve as a starting point for discussion. 

12. Paragraphs 10-11 would apply in particular in relation to communications from the public, but may not necessarily apply in same way in the context of submissions by Parties and referrals by the secretariat (decision I/7, annex, paras. 15-17). More specifically, the secretariat has a mandate in paragraph 17 to contact Parties to furnish necessary information without awaiting a signal from the Committee. In other words, it already has a mandate to use the second group of sources in that context. 

D.
On-the-spot information gathering

13. Various expressions exist to characterize the event whereby some experts travel to the State Party concerned by the alleged non-compliance to establish the facts and assess the situation in a particular case. These include on-the-spot appraisals, inspections, fact-finding missions etc. For the sake of consistency, the term ‘on-the-spot information gathering’, which is closest to the terms in paragraph 25 and at the same time the more inclusive, is used in this paper.

14. On-the-spot information gathering could be undertaken by one or more members of the Committee or possibly by the secretariat. It could be considered how international or regional organizations present in a particular country could assist in the information gathering. Organizations like OSCE and UNDP have missions in many of the Eastern Parties to the Convention. In some countries, they have implemented projects concerning the Convention and are therefore familiar with it. On the other hand, information gathering in connection with an alleged case of non-compliance might be a somewhat sensitive issue.

15. The costs of an information-gathering mission would generally be borne by the Convention’s trust fund, possibly with some contribution from the State Party concerned. In addition to the general approach to information gathering (see paras. 7 and 8), the Committee may be guided by the following principles when determining whether a fact-finding mission in the territory of the Party concerned should be undertaken, provided that the Party has been consulted and has agreed to the mission: 

(a) The Committee has enough information already to open a file and the situation of alleged non-compliance is and continues to be serious;

(b) Essential information is lacking or the case presents serious doubts or difficulties with respect to the appropriate measures to be suggested; and

(c) It is not possible to obtain the missing elements by other less costly means.

16. In other words, a fact-finding mission shall only be undertaken when necessary for the consideration of the matter and when the information needed is not obtainable by other means and when the Party concerned has agreed. In the detailed preparation of a mission, the Committee may need to take the following elements into consideration: 

(a) What are the objective and the expected outcome of the mission? 

(b) Timing of the mission; what is the most suitable time to go to the Party? What is the availability of the relevant counterparts in the Party?

(c) How many days are needed?

(d) Who should represent the Committee on the mission? Committee member(s) and/or members of the secretariat? It could be considered whether other persons can be mandated to gather the information, e.g. experts or representatives of international organizations with field presence in the Party concerned. Are such experts available? Who speaks the language(s) of the Party concerned? 

(e) What is the budget for the mission? Are the funds available in the Convention’s trust fund? Is the State Party willing to cover some of the costs (e.g. the costs of accommodation and local travel)? 

17. These considerations should result in a set of terms of reference that should be prepared for each mission, which should also contain a description of the case under consideration. As a general rule, the draft terms of reference should be presented to the communicant and the Party concerned for comments. Where the Committee decides to mandate someone to undertake on-the-spot information gathering, it should be made clear to this or these persons that they are acting on behalf and under the instruction of the Committee and that the mission is governed by the principles laid down in the Convention’s article 15 (“non-confrontational, non-judicial and consultative nature”).

Annex

Lessons learned from other regimes

I. Bern Convention – on-the-spot enquiries

Rules of procedure of the Standing Committee

Rule 11: On-the-spot enquiries

a. If during discussions on one or more proposals, any doubts and/or difficulties arise regarding the measures to be taken for the implementation of the Convention with regard to a natural habitat essential to the conservation of species of wild flora and fauna, and if it is necessary to obtain appropriate information, the Committee may, if the gravity of the situation so demands, decide that the natural habitat in question should be inspected by an expert with powers to make on-the-spot enquiries and report back to the Committee.
b. Such inspections will be conducted in accordance with the relevant rules appended to the Rules of Procedure.

Appendix

Rules applicable to on-the-spot enquiries 
1. The decision to organize a visit to a natural habitat shall lie with the Standing Committee which shall reach the relevant decision in accordance with Rule 8.b of its Rules of Procedure [two-thirds majority of the votes cast], subject to the agreement of the delegation of the Party within whose territory the habitat under consideration is situated.
2. In urgent cases, the Chairman may authorize the Secretariat to consult the Standing Committee by post in order that a decision may be reached in accordance with the foregoing paragraph.
3. The expert detailed to carry out the visit of inspection shall be appointed by the Secretary General of the Council of Europe. He cannot be a person who represents or has represented a State on the Standing Committee, or a national of the Party in whose territory the natural habitat to be visited is situated. His appointment must be agreed by the Party concerned.
4. At the request of the Standing Committee or its Chairman, the expert shall be accompanied during his visit by a member of the Secretariat and by a representative of the Party concerned.
5. The Standing Committee shall draw up precise terms of reference to be conveyed to the expert.
6. After completing his visit of inspection, the expert shall submit a written report to the Standing Committee in one of the official languages of the Council of Europe. The expert may be called upon to present his report in person to the Standing Committee at one of its meetings.
7. In order to ensure that the said expert may carry out his assignment in full independence, the travel and subsistence expenses pertaining to his visit and those arising out of the presentation of his report to the Standing Committee shall be borne by the Council of Europe.

Practical experience:

The first on-the-spot visit took place in 1987 to Laganas Bay (Zakynthos, Greece) and concerned the conservation of the nesting beaches for a marine turtle. Since then, eleven on-the-spot visits have been made to the following countries: Cyprus, Greece (same case), Ireland, Italy, Luxembourg, Spain, Turkey and United Kingdom.

II. Montreal Protocol – Implementation Committee – on-the-spot information gathering

The decision on the non-compliance procedure (1998) contains the following provision:

“7.
The functions of the Implementation Committee shall be: 

….

(e)  To undertake, upon the invitation of the Party concerned, information-gathering in the territory of that Party for fulfilling the functions of the Committee;”

Practical experience: 

The Implementation Committee has never undertaken any information-gathering missions. This has never been considered necessary in the performance of the activities for at least the following reasons: The Committee bases its work on hard and fast data concerning production of and trade in ozone-depleting substances (ODS). If there are doubts about the data provided by the State Parties or no data has been provided, the secretariat corresponds with the State concerned to obtain correct data. In some cases, the secretariat relies on the so-called implementing agencies, including UNEP, World Bank and others, to double-check the data provided or to assist the State Party in collecting the correct data. If it were to be decided to carry out a information-gathering mission, an invitation of the Party concerned would probably need to be triggered by the Committee or the secretariat and no costs related to the visit would be expected to be borne by the visited State (information obtained from informal discussions with the secretary to the Implementation Committee).  

III. Committee on Human Rights

Under the procedure for the consideration of individual communications, the Committee may request additional information following rule 77B of its rules of procedure:

“The Committee may, through the Secretary-General, request the States parties concerned or either of them to submit additional information or observations orally or in writing. The Committee shall indicate a time limit for the submission of such written information or observations.”

The rules of procedure contain no other provisions on information gathering with respect to individual communications, and thus, there are no provisions for on-the-spot information gathering.
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