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SECRETARY
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Switzerland

Bucharest, 26 November 2004

Dear Mr. Secretary, 

Re: Submission from the Government of Romania concerning compliance by the Government of Ukraine with the Aarhus Convention in connection to the Ukrainian project of a deep-water navigable canal Danube-Black Sea (ACCC/S/2004/01)

1. On 7 June 2004, Romania made a submission about Ukraine’s compliance with the provisions of the Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters within the meaning of paragraph 15 of the annex to the Decision 1/7 (“Review of Compliance”) of the First Meeting of the Parties to the Aarhus Convention.

 This submission asserted that the Convention had not been properly implemented with respect to the Ukrainian project of building a deep-water navigable canal Danube-Black Sea, that falls within the scope of point 9 letter a) of Annex 1 of the Convention listing the range of activities which are presumed to have a potential significant effect on the environment. Particularly, it alleged the violation by the Ukrainian authorities of Article 6 and, inter alia, of Article 6, paragraph 2 (e), according to which the public affected by the Ukrainian project should have been informed, either by public notice or individually as appropriate, early in the environmental decision-making procedure about the fact that the construction of the Bystroe Canal is subject to a national and transboundary environmental impact assessment procedure. 

On 5 May 2004, a communication from Ecopravo-Lviv (EPL) concerning non-compliance by Ukraine with the UN ECE Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters was forwarded to the Secretariat of the Convention. The communication considered that Ukraine had not complied with its obligations under paragraphs 2, 3, 4, 6, 7, 8 and 9 of the Article 6 and Article 1 of the Convention in the process of decision-making on the state environmental expertise of the Technical-Economical Grounding for Investments to Construct the Navigable Canal Danube – Black Sea. 

Both the submission made by the Government of Romania and the communication of the Ukrainian NGO Ecopravo-Lviv (EPL) considered the Ukrainian authorities infringed the provisions of the Aarhus Convention related to public participation in the decision-making on the Ukrainian project to build a deep-water navigable canal Danube-Black Sea. 

2. On 26 October 2004, the Secretary of the Aarhus Convention informed on the partial consideration of the merits of the submission made by the Romanian Government and jointly, where appropriate, of the communication made by the Ukrainian NGO Ecopravo-Lviv by the Compliance Committee during its sixth meeting, to be held on 15-17 December 2004, in Geneva. It also informed on the Committee’s intention to postpone the consideration of those aspects related to the transboundary features of the issue,  pending upon the findings of the inquiry commission set up under the Espoo Convention to assess on the likelihood of a significant transboundary impact of the Ukrainian project. 

3. Although the geographical distribution of the affected or likely to be affected public to whom the rights under Article 6 are granted is yet to be determined by the findings of the Espoo inquiry commission, Ukraine is still in breach of the above mentioned provision on the grounds of Article 2, para 5 in relation with Article 6 para 7 and Article 3 para 9. Accordingly, any member of the public that submitted, in writing or, as appropriate, at a public hearing or inquiry with the applicant, any comments, information, analyses or opinions that it considers relevant to the proposed activity (Article 6, para 7) showed their interest in the environmental decision-making (Article 2 para 5) and gained the status of a member of the “public concerned”  without discrimination as to the citizenship, nationality or domicile and, in the case of a legal person, without discrimination as to where it has its registered seat or an effective center of its activities (Article 3 para 9). 

Accordingly, various Romanian or non-Romanian natural or legal persons made use of the demarches listed by Article 6 para 7 and therefore, the other obligations stipulated under Article 6 in its entirety related to timely, effective, adequate and formal public participation are equally enforceable in their respect. The following examples are non-exhaustive and are merely meant to point to some of Ukraine’s obligations under the Aarhus Convention that have gone ineffective so far. 

The Ecological Counselling Center in Galatzi, national focal point for the Danube Environmental Forum, took part in the adoption of the “Bystroe – Statement” of the Danube Environmental Forum on 28 November 2003 requiring for “adequate participation of all interested and affected parties, namely nongovernmental organizations” to be allowed for. It also sent numerous protest letters to the Ukrainian authorities. The Romanian NGO “Anaconda” cosigned with WWF letters addressed to Ukrainian authorities.  On the official opening of the first phase, more than 50 Romanian and Ukrainian NGOs issued a petition against the potential destruction of the Reserve. The Romanian daily Ziua and the Civic Media Association issued a petition later on endorsed by more than 140 organizations and signed by approximately  40 000 people (http://petitiononline.com/RomDelta/petition.html). 

During 6-8 October 2004, a Forum of the NGOs from the Danube River Basin was held in Odessa when a Resolution was signed reiterating the request of the civil society to stop the works of the canal on the Bystroe channel and to conduct adequate environment impact assessment.

International nongovernmental organizations proved quite actively on this issue ever since 2003. Thus, Birdlife International, Wetlands International and WWF signed a joint letter addressed to the President of Ukraine requesting to stop construction until a proper environment impact assessment is finalized and alternatives are considered. WWF continued to address letters to the Ukrainian President Leonid Kuchma and Prime Minister Yanukovich throughout the current year. 

With respect to the above mentioned public, the Ukrainian authorities failed to allow for their participation early in the decision-making, to establish reasonable time-frames for phases of public participation, to provide all relevant information including on the conduct of a national environment impact assessment, as well as opportunities for comments upon the project to be made, to take due account of the outcome of their participation in the decision-making and to inform them on the final decision (on phase I or on the project in its entirety) with reasons.  

4. At the same time, the relevant information could not have been conveyed to the concerned public in Romania by the Romanian Government given Ukraine’s failure to timely and effectively inform the Romanian authorities on the project and its content. The first official piece of information that Romania was forwarded by Ukraine dated 13 October 2003 and referred to the approval of the technical expertise (which is a permit procedure within the meaning of Article 6 para 1, letter a) ). The Verbal Note of the Ukrainian Embassy included only one paragraph on the project informing on the following: total length of the projected canal, the length of the maritime access canal, the draught of the ships and their draught for Phase 1. This scarce information was only provided for after a decision to approve the technical specifications of the canal and to start works was taken, thus rendering impossible to implement the minimum standards required for the information of the public so it might effectively participate in the decision-making. The other documents handed over by the Ukrainian authorities later on while works on the canal were underway can not be deemed to fulfil the obligation of providing information previously to the permit decision and when all options are still open. 

5. The information on the Ukrainian project could have neither been disseminated to the concerned public by international organizations since they also had their difficulties in amassing pertaining pieces of information. The Report of the Joint Fact-Finding Mission of European Commission and International Organizations (publicly issued on 17 November 2004) pointed out to the “confusion” “on the full extent to which particular activities related to the project were included in Phase I, Phase II or some future project phase” due to the still lacking “concise written project description with details of the components in each step”. Particularly, it expressly referred to the unavailability of the environment impact assessment for both Phase I and II, as the presumably complete EIA for Phase I had only been forwarded during the mission, when the works of Phase I were largely completed. 

6. The above mentioned elements provide for the inadequate compliance by Ukraine with the provisions of Article 6 of the Aarhus Convention.I have the honour to kindly ask you to submit the aforementioned to the Compliance Committee to supplement the information previously submitted by the Romanian Government to be taken into account when reviewing the Ukraine’s compliance with the Convention.   

Please accept, Mr. Secretary, the assurances of my highest consideration. 

Bogdan AURESCU,

Secretary of State

