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Abstract  
 

English 

 

The EU is a party to the 1998 Aarhus Convention Access to Information, Public Participation 

in Decision-making and Access to Justice in Environmental Matters, which forms an 

integral part of the EU legal order. This study supports EU decision makers to decide the 

way forward to explore ways and means to comply with the Aarhus Convention that are 

compatible with the overall EU system of judicial review. Based on desk research and 

consultation activities, the study maps the EU acts that could potentially be challenged 

through administrative and judicial review mechanisms and the actual challenges that took 

place since 2006, along with the costs incurred by the EU institutions and other 

stakeholders. The study then evaluates the effectiveness, efficiency, relevance, coherence 

and EU added value of the whole EU system of redress including the Aarhus Regulation 

together with Articles 263(4) and 267 TFEU in line with the EU Better Regulation approach. 

It further identifies key areas for action that would ensure that the EU system of redress 

mechanisms allows the EU to comply with the Aarhus Convention, taking into account the 

concerns expressed. Non-legislative and legislative options are proposed and assessed in 

terms of their effectiveness and legal implications as well as the economic, social and 

environmental impacts. 

 

Français 

 

L'UE est partie à la Convention d'Aarhus de 1998 sur l'accès à l'information, la participation 

du public au processus décisionnel et l'accès à la justice en matière d'environnement, 

instrument qui fait partie intégrante de l'ordre juridique de l'UE. Cette étude a pour but 

d'aider les décideurs de l'UE à choisir la voie à suivre pour explorer les moyens de se 

conformer à la Convention d'Aarhus et qui sont compatibles avec le système global de 

contrôle juridictionnel de l'UE. Basée sur des recherches documentaires et des activités de 

consultation, l’étude recense les actes de l’UE susceptibles de faire l’objet de mécanismes 

de recours administratifs et judiciaires, ainsi que les difficultés réelles survenues depuis 

2006, ainsi que les coûts supportés par les institutions de l’UE et autres parties prenantes. 

L'étude évalue ensuite l'efficacité, la performance, la pertinence, la cohérence et la valeur 

ajoutée européenne de l'ensemble du système de recours de l'UE, y compris le règlement 

d'Aarhus, ainsi que des articles 263(4) et 267 du TFUE, conformément au programme 

"Amélioration de la réglementation" de l'UE. Il identifie en outre les domaines d'action clés 

qui garantiraient que le système de mécanismes de recours de l'UE permette à l'UE de se 

conformer à la Convention d'Aarhus tout en tenant compte des préoccupations exprimées. 

Des options non législatives et législatives sont proposées et évaluées en termes 

d’efficacité et d’implications juridiques, ainsi que d’impacts économiques, sociaux et 

environnementaux. 
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Executive Summary  

Background to study   

The Convention on Access to Information, Public Participation in Decision-making and 

Access to Justice in Environmental Matters (Aarhus Convention) was signed on 25 June 

1998 in Aarhus (Denmark). The EU concluded the Aarhus Convention by Decision 

2005/370 and therefore, it forms an integral part of the EU legal order. The primacy of 

international agreements concluded by the EU over acts of secondary law means that the 

latter must, insofar as possible, be interpreted in a manner that is compatible with those 

agreements. Building on the existing EU system on access to justice and in order to ensure 

implementation of the Aarhus Convention by EU institutions and bodies, the EU adopted 

the Aarhus Regulation 1367/2006. It provides that environmental NGOs may file a request 

for internal review of administrative acts under environmental law adopted by an EU 

institution or body. This mechanism is ‘meant to facilitate “qualified entities” access to 

justice which those entities would not have under Article 263(4) TFEU as interpreted by 

the Court’. The EU system includes other measures that set the framework for the 

implementation of the Aarhus Convention, such as the judicial review mechanisms under 

Article 263(4) TFEU for acts of direct and individual concern to legal and natural persons 

and for regulatory acts that do not entail implementing measures. This is complemented 

by the possibility for the public (including NGOs) to use Article 267 TFEU in those cases 

where EU law can be invoked.  

 

A complaint from an individual and several NGOs questioning the consistency of the EU 

system on access to justice in environmental matters with the Aarhus Convention was 

examined by the Aarhus Convention Compliance Committee (ACCC). The ACCC issued two 

sets of findings, the first one on 24 August 2011 and the second in March 2017. It 

considered that the EU fails to comply with Article 9(3) and (4) of the Aarhus Convention 

‘…with regard to access to justice by members of the public because neither the Aarhus 

Regulation, nor the jurisprudence of the CJEU implements or complies with the obligations 

arising under those paragraphs’. 

 

This study is carried out to support EU decision-makers to decide the way forward in the 

context of a commitment given at the meeting of the Parties to the Aarhus Convention at 

Budva in September 2017 to ‘continue to explore ways and means to comply with the 

Aarhus Convention in a way that is compatible with the fundamental principles of the EU 

legal order and with its system of judicial review, taking into account concerns expressed 

within the Convention’.  

Methodology 

The overall approach to the study is based on the EU Better Regulation guidelines and 

toolbox. Data collection focused on the mapping of the current situation in order to 

identify the different types of EU acts that can be challenged through the four redress 

mechanisms covered, together with the actual challenges that took place since 2006 and 

their outcomes based on desk research and a questionnaire completed by several relevant 

European Commission services. An analysis of the costs, specifically the administrative 

burden on institutions that is associated with the Aarhus Convention’s implementation at 

EU level was carried out in line with the Standard Cost Model approach found in the Better 

Regulation toolbox. This assessment focused on the key types of costs faced by the main 

stakeholders: substantive compliance costs and administrative burden for the Commission 

services; administrative burden for the Court of Justice of the European Union (CJEU); 

financial costs for NGOs; and any indirect costs or impacts on business. Information about 

concrete experience and perceptions was collected also through consultation activities 

that included an open public consultation, two stakeholder focus groups (one with 

representatives of industry and another with representatives of environmental NGOs), and 

participation in several formal meetings organised by the DG Environment in the scope of 

this project. The results of the mapping, costing and consultation activities were used to 
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answer the evaluation questions and provide analysis of the current experience in relation 

to each of the evaluation criteria. The conclusions of the evaluation then served as a basis 

for the development and impact assessment of policy options. 

Overview of experience in the use of existing mechanisms  

Information collected from seven thematic Commission DGs, as well as the Legal Service, 

led to the identification of 491 legal provisions stemming from existing EU legislation 

that require the Commission services to adopt a non-legislative act potentially related to 

the environment. Since 2006, when the Aarhus Regulation was adopted, estimates are 

that 1,715 acts have actually been adopted, including authorisations, commission 

guidelines, approval of projects, adoption of plans/programmes, adoption of implementing 

and delegated measures, and there have been 105 challenges. A large proportion of the 

challenges received to date concern requests for internal review (43) submitted to the 

Commission. As this is an administrative procedure, the preparation is somewhat less 

cumbersome for applicants and typically does not require legal representation. Out of the 

43 requests for internal review, 20 were subject to judicial review before the General Court 

under Article 263(4) – of which 3 were later appealed to the Court of Justice. In addition, 

35 acts were subject to direct action for a judicial review under Article 263(4) TFEU and 4 

under Article 267 TFEU.   

Evaluation key findings  

The evaluation of effectiveness carried out for the study examines the extent to which 

the available redress mechanisms, taken together, can provide access to justice in 

environmental matters. Article 9(3) of the Aarhus Convention refers to members of the 

public having a right of access to administrative or judicial procedures to challenge acts. 

It recognises a certain margin of discretion in defining those members of the public who 

have that right. Through Article 10(1) of the Aarhus Regulation, the EU has exercised this 

discretion by establishing a system of administrative review limited to environmental 

NGOs, complementing the system of judicial review established by the Treaty which 

enables legal and natural persons to challenge acts related to the environment.  

 

The Aarhus Regulation provides environmental NGOs with the right to challenge 

administrative acts, defined as measures of individual scope. This definition does not 

allow NGOs to challenge EU acts of general scope; however, acts on environmental matters 

are typically of public interest and of general scope. Another difficulty of NGOs is the 

Aarhus Regulation requirement for the administrative acts to have legally binding and 

external effects in order to be subject to request for internal review. The Aarhus Regulation 

also requires the act to be adopted under environmental law, while the Aarhus 

Convention refers to the right to challenge acts and omissions which contravene provisions 

of the Parties’ law relating to the environment. Article 263(4) TFEU enables any natural 

or legal person to institute proceedings before the CJEU against an act addressed to that 

person or which is of direct and individual concern to them. However, the interpretation of 

the direct and individual concern requirement prior to the entry into force of the Lisbon 

Treaty, in line with the Plaumann jurisprudence, has resulted in environmental NGOs being 

excluded from the possibility to challenge EU acts on environmental matters directly before 

the CJEU. The CJEU jurisprudence since the ratification of the Aarhus Convention by the 

EU has not changed this interpretation. The effectiveness of the third limb of Article 263(4) 

regarding the possibility for NGOs to challenge regulatory acts on environmental matters 

that are of direct concern to them and not entailing implementing measures remains low 

based on the current CJEU interpretation. Those limitations are not systematically 

overcome through the implementation of Article 267 TFEU, which provides a possibility 

for any natural or legal person to challenge an EU act before the national courts. The 

research for the study found that the effectiveness of this mechanism is limited by the 

difficulties for NGOs to obtain standing before the courts and the high cost of proceedings 

in some Member States, as well as uncertainty about the use of the referral mechanism in 

some cases, due to lack of awareness among judges, complexity and burden of the 
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procedure or a view on the part of some judges that they would not have competence to 

deal with the case. 

 

The assessment of efficiency considered the effects or benefits of the intervention with 

respect to the resources required to achieve those effects by looking at the costs to the 

institutions that handle challenges, as well as the costs to applicants and how they may 

impact the choice of mechanisms used. The monetary costs of the current system are not 

perceived as excessive by the institutions, given the requirement to provide access to 

justice and the resulting benefits in ensuring fundamental rights, social confidence in the 

system and a deterrent effect on environmentally harmful decision-making that supports 

better implementation and enforcement of EU environmental law. However, the nature of 

the workload can sometimes present a burden, particularly on the Commission thematic 

DGs, where the task of handling requests for internal review and supporting judicial 

reviews is in addition to the existing workload, unpredictable in its timing and can require 

specialised staff. There is potential to reduce this burden, through further improvements 

to the procedures for submitting and handling requests, and better awareness among 

stakeholders of how to present and submit requests. The costs for NGOs to submit 

requests or bring judicial challenges depend largely on the type and amount of legal 

representation required. In general, administrative reviews are the least costly mechanism 

for NGOs, while the costs of using the national court systems are the highest, due to high 

court fees (in some Member States), the need for legal representation and the length of 

the procedure. 

 

The evaluation of relevance considers the evolution of redress mechanisms since the 

adoption of the Aarhus Regulation in 2006. The Lisbon Treaty introduced a new redress 

mechanism – the third limb of Article 263(4) which allows those having ‘direct concern’ to 

challenge regulatory acts not entailing implementing measures. However, the CJEU case-

law has not interpreted the requirement of ‘direct concern’ in such a way that 

environmental NGOs would be able to satisfy it. All of this means that the Aarhus 

Regulation retains its relevance as a mechanism for allowing environmental NGOs to 

challenge certain acts that it would not be able to challenge using Article 263(4).  

 

With regard to coherence with wider access to justice and fundamental rights, Article 47 

of the Charter of Fundamental Rights requires there to be an effective remedy before an 

independent and impartial tribunal for persons whose rights and freedoms under EU law 

have been violated. The CJEU rulings note the complementary nature of the review 

mechanisms established under Articles 263(4) and 267 TFEU and the Aarhus Regulation 

to provide access to an effective remedy and state that the Charter was not intended to 

change the system of judicial review laid down by the Treaties. However, the limitations 

identified in the analysis of effectiveness, which highlight concerns relating to the access 

granted to individuals and environmental NGOs, present possible issues of coherence with 

the requirement for an effective remedy under Article 47 of the Charter. 

 

The evaluation of EU added value focuses on the Aarhus Regulation, as it is the sole 

piece of EU legislation outside the TFEU provisions that was adopted for the purpose of 

providing the basis for access to justice in environmental matters at EU level. The Aarhus 

Regulation’s added value lies in its addressing some of the difficulties (under the Treaty) 

for environmental NGOs to access the CJEU to challenge decisions on environmental 

matters, by making administrative review procedure available to them. However, the 

Aarhus Regulation’s definition of administrative acts limits the range of acts that can be 

addressed through this procedure, which limits its added value. 

Analysis of options 

After carrying out the assessment of the current situation, two main issues have 

emerged that need to be addressed through policy action: 1) the existence of situations 

where environmental litigants find themselves unable to bring forward a request for 

administrative review or a judicial challenge due to legal and/or practical obstacles 
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presented by the characteristics of the current EU system; and 2) the need to ensure the 

effective functioning of the administrative review mechanism, as an important legislative 

instrument dedicated to the implementation of the Aarhus Convention at EU level that can 

realistically be modified.  

 

The study presents seven discrete policy measures that could be taken to address 

parts of the identified issues. Measure 0 would maintain the status quo through no action. 

Measures A1 and A2 would address the administrative review procedure and the Article 

267 TFEU procedure respectively through a non-legislative approach consisting of a 

guidance or other interpretive communication at EU level. Measures B1 – B3 address the 

Aarhus Regulation: B1 proposes to change the reference to ‘individual scope’ to expand 

the types of acts subject to the administrative review procedure; Measure B2 would 

remove the requirement that acts be adopted ‘under environmental law’; and Measure B3 

would lengthen the time limits allowed for NGOs to submit requests and for their review 

by the Commission. Finally, Measure B4 would address the obstacles identified for NGOs 

to use the Article 267 TFEU procedures through a Directive. 

 

The study assesses the effectiveness and legal implications as well as economic, 

social and environmental impacts for each of the seven measures individually. Impacts 

were estimated based on expected changes to the volume of requests and challenges 

brought forward, as well as stakeholders’ positions and the potential deterrent effect of 

having mechanisms in place to challenge acts that contravene environmental law, as 

compared to the baseline situation.  

 

The seven measures have been combined into a set of five policy options that would 

each address the identified issues and objectives in a comprehensive way. A summary of 

the options and impacts is presented in the text and table; a full assessment including 

quantification of cost impacts is in the final section of the study. 

 

Option 0 – Status quo or zero option: Measure 0 status quo 

◼ Effectiveness and legal implications: Taking no action would not move towards 

the aim of more closely aligning the EU system with the Aarhus Convention, or 

address situations where NGOs cannot reasonably challenge EU environmental 

acts. It would instead rely on evolution through CJEU jurisprudence and Member 

State action to achieve a more flexible system and better functioning of the Article 

267 TFEU mechanism. This option would be easy to implement in that no action 

needs to be taken.  

◼ Economic, social and environmental impacts: These would continue as during 

2006-2018, barring some evolution in the situation linked to CJEU jurisprudence or 

Member State action. This approach is likely to have a negative impact on 

environmental stakeholders as there would be no direct change in their ability to 

challenge EU environmental acts. 

 

Option A – Non-legislative measures only: Measure A1 Administrative review 

Guidance; Measure A2 Judicial review Guidance 

◼ Effectiveness and legal implications: A purely non-legislative approach would 

attempt to address the limitations faced by NGOs in accessing the internal review 

procedure primarily through clarification of the concepts. It is likely that this would 

have limited effects on removing limitations that NGOs face in challenging acts of 

general scope that do not entail implementing measures. Without being having the 

legal value of EU legislation, the effects on Member States and national courts are 

possible but uncertain. However, this option has the advantage of being relatively 

simple to execute, requiring only the Commission itself to prepare and adopt the 

necessary documents. 

◼ Economic impacts: The overall impact of this option is expected to result in a 

decrease in costs for both the Commission and the CJEU, mainly stemming from 

improvements to the efficiency of the administrative review procedure, without the 
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expected increase in the number of requests that a legislative measure is expected 

to bring. The broader impact on business is considered to be slightly negative, due 

to a possible increase in challenges via the national courts. 

◼ Social impacts: For environmental NGOs, a slight positive overall impact is 

expected, linked to the clarification on the functioning of the mechanisms which 

could result in more effective procedures for handling requests and better 

possibilities for challenging at the national level. A mixed impact is expected on 

industry stakeholders, who prefer a non-legislative solution but could still be 

impacted by an increase in challenges via all mechanisms. 

◼ Environmental impacts: This option is likely to have a slightly positive 

environmental impact as well since both measures within this option can help 

improve the functioning of the access to justice system and enrich the 

jurisprudence in relation to the implementation of environmental legislation. 

 

Option B – Legislative measures only: Measure B1 Change reference to individual 

scope; Measure B2 Change reference to environment; Measure B3 Change time limits; 

Measure B4 Access to justice Directive 

◼ Effectiveness and legal implications: A legislative approach is generally 

considered to be more effective than the non-legislative measures, as they would 

provide a guarantee that obstacles derived from the legislation would no longer 

exist; this is particularly concrete in the case of measures B1 and B2 related to the 

types of acts that can be challenged under the Aarhus Regulation. Measure B3 on 

time limits would be most effective in conjunction with procedural improvements 

(A1) but could also have some of the intended effect on its own. A legislative 

approach to addressing the practical obstacles experienced in challenging EU acts 

via the national courts (Article 267 TFEU) is also considered more effective than 

the non-legislative approach (A2) as it would be binding. Such measures are more 

challenging to implement, requiring the commitment and approval of co-legislators.  

◼ Economic impacts: The combination of legislative measures on their own without 

the mitigating effects of Commission guidance to improve the efficiency of the 

administrative review procedure (A1) is expected to have the highest increase in 

administrative burden on the EU institutions (both Commission and CJEU) of all 

considered options. The actual rate of increase depends, of course, on the nature 

of the acts adopted, as well as other factors such as NGO capacity. The broader 

impact on business is also expected to be negative, linked to the higher number of 

challenges.  

◼ Social impacts: By broadening the possibilities for NGOs to bring requests for 

internal review under the Aarhus Regulation (B1 and B2) and making it more 

feasible for them to challenge EU acts via the national courts and the Article 267 

TFEU procedure (B4), the perceptions concerning the fairness and inclusiveness of 

the current system for access to justice are likely to improve. Nevertheless, this 

positive social impact might be offset by a more negative perception by industry 

stakeholders, who would be likely to consider the broadened possibilities for 

environmental NGOs to challenge acts to be unfair. 

◼ Environmental impacts: This option is also expected to have a positive impact 

on the environment as each of the individual measures is likely to positively affect 

the deterrent effect associated with access to justice in environmental matters, 

improve the quality of the challenges that are submitted or enrich the jurisprudence 

concerning EU environmental legislation. 

 

Options AB1 and AB2 – Combination of measures: Measure A1 Administrative review 

Guidance; Measure A2 Judicial review Guidance (AB1); Measure B1 Change reference to 

individual scope; Measure B2 Change reference to environment; Measure B3 Change time 

limits; Measure B4 Access to justice Directive (AB2) 

 

◼ Effectiveness and legal implications: Combining the options would deliver a 

high rate of effectiveness, particularly in the area of administrative and judicial 
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review under the Aarhus Regulation. While the legislative changes to the Aarhus 

Regulation (B1 and B2) are expected to directly address the issues identified with 

regard to NGOs capacity to challenge EU environmental acts, the non-legislative 

guidance would aim to improve the functioning of the procedure and to mitigate 

unnecessary burden on the institutions (to the extent possible). The change in the 

time limits set out in the Aarhus Regulation (B3) would complement this approach. 

Option AB1, which includes the non-legislative approach to addressing the issues 

related to the Article 267 procedure (A2), is expected to be less effective than AB2, 

which includes the legislative approach, but easier to adopt. 

◼ Economic impacts: Overall, an increase in costs would be expected from both 

options, stemming mainly from an increase in administrative review procedures 

(and possibly associated judicial procedures) linked to the legislative changes. It 

would be offset through the improvement in procedures. An increase in acts 

challenged, mainly through the administrative procedure, can be expected to have 

a negative broader impact on business. Costs to the Commission and the CJEU 

would be slightly higher for AB2 than AB1, as a legislative approach (B4) is 

expected to lead to higher volumes of additional cases challenging EU acts via the 

national courts than a non-legislative approach (A2).  

◼ Social impacts: As for the other options including legislative measures, the social 

impacts on environmental NGOs are expected to be more positive than for options 

not including legislative measures. The most positive impact would come from 

option AB2 in this regard. Conversely the impacts on industry would be more 

negative due to the expected increase in acts challenged. 

◼ Environmental impacts: Similar positive environmental impacts to Option B 

would be expected, with a slightly more positive impact for AB2. 

Summary of impacts relative to the baseline across all options 

Key impacts 0  A  B AB1 AB2 

Effectiveness and feasibility 

NGOs’ access to justice 
Moderately 
negative 

Neutral to 
slightly 
positive 

Positive to 
very 

positive 

Moderately 
positive 

Positive to 
very 

positive 

Effective functioning of 
aministrative review 

No change Positive 
Moderately 
negative 

Positive Positive 

Feasibility of implementation Easy 
Moderately 

easy 
Challenging 

Moderately 
challenging 

Challenging 

Economic impacts 

Cost to Commission No change 
Medium 
decrease 

High 
increase 

Low to 

medium 
increase 

Low to 

medium 
increase 

Cost to CJEU No change 
Low 

decrease 
High 

increase 
Medium 
increase 

Medium 
increase 

Broader impact on business No change 
Slightly 
negative 

Moderate to 
very 

negative 

Moderate to 
very 

negative 

Moderate to 
very 

negative 

Social impacts 

Impact on 
stakeholders 

Industry Positive 
Mixed Moderate to 

very 
negative 

Moderate to 
very 

negative 

Moderate to 
very 

negative  

NGOs Negative 
Neutral to 
positive 

Positive to 
very 

positive 
Positive 

Positive to 
very 

positive 

Environmental impacts 

Deterrent factor - environment No change Neutral 
Positive to 

very 
positive 

Positive 
Positive to 

very 
positive 

Likely reduction in harm - 
environment 

No change 
Neutral to 
positive 

Positive to 
very 

positive 
Positive 

Positive to 
very 

positive 
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1 Introduction and methodological approach 
 

The study is carried out to support EU decision-makers in the context of a commitment 

given at the meeting of the Parties to the Aarhus Convention at Budva in September 2017 

to ‘continue to explore ways and means to comply with the Aarhus Convention in a way 

that is compatible with the fundamental principles of the EU legal order and with its system 

of judicial review, taking into account concerns expressed within the Convention’.  

 

The study draws on evaluation and impact assessment approaches and criteria that reflect 

the Better Regulation guidelines. The study follows a logical process, first looking at the 

current situation via a diagnostic or mapping exercise, followed by an evaluation and a 

subsequent set of proposed measures to address the issues identified. The proposed 

measures are combined into packages to serve as possible options, with the options - 

including a status quo or baseline option - assessed in terms of their expected economic, 

social and environmental impacts.   

 

The ultimate aim of the study is to support the Commission and the other EU institutions 

to decide the way forward, on the basis of as much factual knowledge as possible. The 

study does not suggest one specific solution, but, rather, presents the different options 

available to EU decision makers to address the different issues raised by the Aarhus 

Convention Compliance Committee (ACCC) in Part I and Part II of its findings in case 

ACCC/C/2008/32. These options may include amending the Aarhus Regulation, alongside 

other ways and means of ensuring that EU law is fully into compliance with the 

requirements of the Aarhus Convention, as appropriate.  

 

The report is structured as follows: 

 

◼ Section 1 Introduction and methodological approach presents the objectives 

and the scope of the study, as well as the methodological approach, including data 

collection and consultation activities, and the mapping of past experience. It describes 

the strengths, weaknesses and limitations of the methodology and their impact on 

conclusions. 

◼ Section 2 Mapping the experience with the current redress mechanisms 

contains the results of mapping the actual experience to date in using the current 

redress mechanism. A database was prepared, listing the acts related to 

environmental matters adopted by the Commission from the adoption of the Aarhus 

Regulation, the type of act, whether it has been subject to challenge and, if so, the 

outcome of that challenge. The purpose and function of each mechanism is presented, 

along with data on its use by stakeholders to request administrative and/or judicial 

review of EU acts related to the environment. Each individual mechanism is presented 

separately, and the conclusions considered in light of interactions across the entire EU 

redress system. (For a full list of challenges to date, see Annex 2).  

◼ Section 3 Evaluation of the current situation assesses the Effectiveness, 

Efficiency, Relevance, Coherence and EU added value of the current system of redress 

mechanisms with regard to EU environmental acts, according to a set of evaluation 

questions agreed during the study scoping phase. This section presents the analysis 

of the current system, using responses to each of the evaluation questions. 

◼ Section 4 Proposed options presents a series of non-legislative and legislative 

measures that can address the key concerns raised by the evaluation of the current 

situation, taking into account the ACCC considerations. The measures are described 

by objective and expected result, with a brief analysis of the relative merits also 

provided. The measures are then combined into a set of possible options, including a 

baseline or status-quo option, non-legislative and legislative approaches, and a 

combination of the two.  
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◼ Section 5 Assessment of impacts of options presents the results of the 

assessment of the economic, social and environmental impacts of the proposed 

options and provides a comparative overview of the full results. 

1.1 Objectives and scope of the study 

1.1.1 Background: The Aarhus Convention and access to justice 

The Convention on Access to Information, Public Participation in Decision-making and 

Access to Justice in Environmental Matters (Aarhus Convention) was signed on 25 June 

1998 in Aarhus (Denmark). The EU concluded the Aarhus Convention by Decision 

2005/370. All EU Member States also ratified the Convention.   

 

The objective of the Aarhus Convention is to contribute to the protection of the right of 

every person of present and future generations to live in an environment adequate to his 

or her health and well-being1. 

 

The Recitals of the Convention recognise that environmental protection is essential to 

human well-being and the enjoyment of basic human rights. As well as recognising that 

every person has the right to live in an environment adequate to his or her health and 

well-being, the Convention prescribes the duty, both individually and in association with 

others, to protect and improve the environment for the benefit of present and future 

generations. It also states that ‘to be able to assert this right and observe this duty, 

citizens must have access to information, be entitled to participate in decision-making and 

have access to justice in environmental matters’.  

 

To achieve this aim, under the Aarhus Convention, the Contracting Parties must guarantee 

the respect of citizens’ right of access to environmental information, public participation in 

decision-making and access to justice in environmental matters (the three pillars of the 

Aarhus Convention). Accordingly, the Convention contains provisions for each of these 

three sectors. The provisions on access to justice in environmental matters are laid down 

in Article 9 of the Convention. They differ depending on the problems experienced with 

regard to access to information (Article 9(1)), participation in decision-making (Article 

9(2)), and access to justice in environmental matters (Article 9(3)). Article 9(4) is a 

horizontal provision that applies to all three preceding paragraphs and determines some 

conditions regarding judicial procedure.  

 

The Convention aims to ensure that effective judicial mechanisms are ‘accessible to the 

public, including organisations, so that its legitimate interests are protected and the law is 

enforced’ (Recitals of the Aarhus Convention). 

 

The notion of ‘review procedure’ is understood in Article 9(3) as ‘administrative or judicial 

procedures’, which shall be ‘fair, equitable, timely and not prohibitively expensive’ (Article 

9(4)). The procedure under Article 9(3) aims to allow members of the public, which 

includes non-governmental organisations (NGOs) meeting the requirements laid down in 

Article 2(5) of the Convention2, to challenge acts and omissions by private persons and 

public authorities that contravene provisions of law relating to the environment, through 

administrative or judicial procedures. 

 
1 Article 1 of the Aarhus Convention 
2 Article 9(2) refers to members of the public concerned; Article 2(5) defines ‘the public concerned as public 
affected or likely to be affected by, or having an interest in, the environmental decision-making; ‘Non-

governmental organisations promoting environmental protection and meeting any requirements under national 
law’ are deemed to have an interest. 
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1.1.2 Implementation of the Aarhus Convention at EU level: primary law, 

secondary legislation and relevant case-law 

The Aarhus Convention entered into force on 30 October 2001. It was signed by the EU 

and ratified through the adoption of Decision 2005/370. The European Community, now 

the EU, is a Party to the Aarhus Convention as a regional economic integration 

organisation, defined in Article 17 of the Convention. According to settled case-law, the 

provisions of that Convention now form an integral part of the legal order of the EU3. 

According to Article 216(2) of the Treaty on the Functioning of the European Union (TFEU), 

international agreements concluded by the Union are binding upon its institutions and 

consequently rank higher than the acts adopted by those institutions4. Thus, ‘international 

agreements concluded by the EU, including the Convention, do not have primacy over EU 

primary law’ (the EU Treaties). The primacy of international agreements concluded by the 

EU over acts of secondary law means that the latter must, insofar as possible, be 

interpreted in a manner that is compatible with those agreements5. 

 

Article 9 of the Aarhus Convention refers to the Parties’ law for its definition of certain 

specific concepts (e.g. sufficient interest). When signing and approving the Aarhus 

Convention, the EU declared that it intended the Convention ‘to cover its own institutions 

alongside national public authorities’, and that Member States would be responsible for 

the performance of the obligations resulting from Article 9(3) of the Convention, unless 

and until the Community, in the exercise of its powers under the Treaty, adopts provisions 

of Community law covering the implementation of those obligations. The EU also made it 

clear that its institutions would do this ‘within the institutional and legal context of the 

Community’ and ‘within the framework of their existing and future rules on access to 

documents and other relevant rules of Community law in the field covered by the 

Convention’6.  

 

Within this framework, the EU adopted Regulation 1367/2006 to address access to justice 

in environmental matters in relation to EU institutions and bodies (the Aarhus Regulation)7. 

This Regulation provides that environmental NGOs that comply with the conditions laid 

down in Article 11 may make a request for internal review, addressed to the EU institution 

or body that has adopted an administrative act under environmental law, or which, in the 

case of an alleged administrative omission, should have adopted such an act. 

Environmental NGOs are then entitled to challenge decisions on internal review before the 

CJEU (in this case, before the General Court), in accordance with the relevant provisions 

of the TFEU following the procedures under Article 263(4) TFEU.  

 

The EU has several measures in place that set the framework for the implementation of 

the Aarhus Convention, in addition to the Aarhus Regulation. Prior to the adoption of the 

Aarhus Convention, Article 230 of the Treaty Establishing the European Community (TEC) 

already recognised the right of any natural or legal person, under the conditions laid down 

in the first and second paragraphs, to institute proceedings against an act addressed to 

that person or of direct and individual concern to them.  

 

In 2009, the Lisbon Treaty entered into force, with a different wording of Article 263(4) 

(previously Article 230 TEC) introducing another criterion for standing before the CJEU, 

 
3 Case C 344/04 International Air Transport Association (IATA) and European Low Fares Airline Association 
(ELFAA) [2006] ECR I 403, para 36; Case C 459/03 Commission v Ireland [2006] ECR I 4635, para 81-84. 
4 Joint Cases C 401/12 P to C 403/12 P, Stichting Natuur en Milieu, 13 January 2015, p.52; Joint Cases C 404/12 
P and C 405/12 P, Vereniging Milieudefensie, 13 January 2015, p.18. 
5 Pánovics, A., Case ACCC/C/2008/32 and Non-compliance of the EU with the Aarhus Convention, Pécs Journal 
of International and European Law, 2017; 2017/II referring to Case C-335/11 and C-337/11, HK Danmark v 
Dansk almennyttigt Boligselskab, HK Danmark v Dansk Arbejdsgiverforening, para 29 
6 The declarations are contained in the text of the Convention annexed to Decision 2005/370 (to conclude the 
Convention). 
7 Regulation (EC) No 1367/2006 on the application of the provisions of the Aarhus Convention on Access to 
Information, Public Participation in Decision-making and Access to Justice in Environmental Matters to 
Community institutions and bodies, OJ 2006, L 264 p.13. 
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which enabled any natural and legal person to initiate an annulment action against 

‘regulatory acts’ which are of ‘direct concern’ to them and ‘do not entail implementing 

measures’.  

 

In addition, the Treaty of Lisbon incorporated the Charter of Fundamental Rights of the 

Union as a legally binding instrument within the EU framework. The Charter of 

Fundamental Rights of the EU provides that everyone whose rights and freedoms, as 

guaranteed by the law of the Union, are violated has the right to an effective judicial 

remedy, to a fair and public hearing within reasonable time by an independent and 

impartial tribunal established by law and to legal aid to ensure effective access to justice 

(Article 47).  

 

The Treaty of Lisbon also added a new subparagraph in Article 19(1) of the Treaty on 

European Union (TEU), requiring Member States to ensure effective judicial protection in 

areas covered by EU law. It maintained Article 267 TFEU unchanged, continuing to provide 

the possibility for the CJEU to give preliminary rulings on the interpretation of the Treaties 

and the validity and interpretation of acts of the institutions, bodies, offices or agencies of 

the Union. At national level, environmental NGOs may challenge acts before a national 

court, which may then ask a preliminary question of the CJEU, on the validity of EU law 

necessary for the decision at national level, following the procedure under Article 267 

TFEU.   

 

A number of further pieces of EU secondary legislation contribute to giving effect to 

provisions of the Aarhus Convention in relation to Member States. Directive 2003/35/EC, 

for example, inserted provisions on access to justice into directives governing 

environmental impact assessment (EIA) and industrial permits. Other examples include 

Article 6(2) of the Access to Environmental Information Directive (2003/4/EC), Article 13 

of the Environmental Liability Directive (2004/35/EC), Article 25 of the Industrial 

Emissions Directive (2010/75/EU), Article 11 of the EIA Directive (2011/92/EU) and Article 

23 of the Seveso III Directive (2012/18/EU).  

 

Those measures are often complemented with case-law of the CJEU, providing the 

interpretation of those provisions in EU legislation giving effect to the Aarhus Convention. 

For example, recital 27 of the National Emissions Ceilings Directive (2016/2284) refers to 

the case-law of the CJEU on access to justice at national level. In addition, the Commission 

Notice on Access to Justice in Environmental Matters8 summarises the relevant case-law 

as evidence of the influence of the Convention on the Court’s approach in ruling on legal 

standing before national courts, particularly with reference to environmental NGOs.  

 

As regards the direct effects of the Aarhus Convention, the Lesoochranárske zoskupenie 

VLK case (the Brown bear case)9 ruled on the preliminary question referred by the national 

court, on the right of environmental protection associations to bring proceedings under EU 

law based on Article 9(3) of the Aarhus Convention. The CJEU considered that ‘Article 9(3) 

of the Aarhus Convention does not have direct effect in EU law. It is, however, for the 

referring court to interpret, to the fullest extent possible, the procedural rules relating to 

the conditions to be met in order to bring administrative or judicial proceedings in 

accordance with the objectives of Article 9(3) of that Convention and the objective of 

effective judicial protection of the rights conferred by EU law, in order to enable an 

environmental protection organisation, such as the Zoskupenie, to challenge before a court 

a decision taken following administrative proceedings liable to be contrary to EU 

environmental law.”  

 

The judgment concerned a decision by a public authority to authorise the hunting of brown 

 
8 European Commission Communication, Commission Notice on Access to Justice in Environmental Matters 
C(2017) 2616 final, 28 April 2017. 
9 Case C-240/09 Lesoochranárske zoskupenie VLK v Ministerstvo životného prostredia Slovenskej republiky, 
Judgment of the CJEU, Grand Chamber, 8 March 2011. 
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bears, in a derogation from the provisions on species protection laid down in the Habitats 

Directive (92/43/EEC). The species protection provisions of the Directive do not aim to 

protect individuals but, rather, the environment and this in the general interest of the 

public. The CJEU acknowledged that the claimant – an environmental NGO - had a right 

that deserved judicial protection in the specific case, i.e. rendering the provisions of the 

Habitats Directive enforceable. This ruling is consistent with the earlier decision in the 

Janecek case, where the Court considered that legal and natural persons can invoke EU 

environmental law that aims to safeguard human health10. It stated that ‘whenever the 

failure to observe the measures required by the Directives which relate to air quality and 

drinking water, and which are designed to protect public health, could endanger human 

health, the persons concerned must be in a position to rely on the mandatory rules 

included in those Directives.’11 The issue in those cases is defining the point at which a 

person becomes a concerned person.   

 

At EU level, the interpretation of requirements under Article 263(4) TFEU, most notably 

‘individual and direct concern’, ‘regulatory acts of direct concern’ and ‘implementing 

measures’ has been raised in relation to the objectives of the Aarhus Convention. Similarly, 

the interpretation of requirements for access to justice under the Aarhus Regulation have 

been subject to EU jurisprudence, namely the notions of ‘individual scope’, ‘legally binding 

and external effects’ and ‘under environmental law’, in relation to the Aarhus Convention 

implementation.  

 

In the Lesoochranárske zoskupenie VLK case (the Brown bear case)12, the CJEU stated 

that a ‘…provision in an agreement concluded by the European Union with a non-member 

country must be regarded as being directly applicable when, regard being had to its 

wording and to the purpose and nature of the agreement, the provision contains a clear 

and precise obligation which is not subject, in its implementation or effects, to the adoption 

of any subsequent measure’. 

 

The CJEU confirmed its case-law in two joint cases13, according to which the provisions of 

an international agreement binding upon the EU can be the basis to assess the validity of 

an EU measure only where: 1) the nature and the broad logic of that agreement do not 

preclude it; and 2) those provisions appear to be unconditional and sufficiently precise14.   

 

With regard to Article 9(3) of the Aarhus Convention, the Court did not consider this 

provision to contain any unconditional and sufficiently precise obligation capable of directly 

regulating the legal position of individuals, thus it does not meet the condition of having 

direct effect.  

 

In relation to situations where international agreements do not have direct effect, the 

Court of Justice, in the joint cases C-401/12 P to C-403/12 P and C-404/12 P and C-405/12 

P15, did not follow the jurisprudence established in Case C-377/9816, in which it had pointed 

out that it is possible to review the legality of EU legislation in relation to international 

agreements as, even if that international agreement ‘…contains provisions which do not 

have direct effect, in the sense that they do not create rights which individuals can rely on 

directly before the courts, that fact does not preclude review by the courts of compliance 

with the obligations incumbent on the Community as a party to that agreement (Case C-

 
10 C-237/07 Dieter Janecek v Freistaat Bayern, Court of Justice judgement of 25 July 2008. 
11 C-237/07 Janecek, para 39. 
12 Case C-240/09 Lesoochranárske zoskupenie VLK v Ministerstvo životného prostredia Slovenskej republiky, 
Judgment of the CJEU, Grand Chamber, 8 March 2011. 
13 Joint Cases C 401/12 P to C 403/12 P, Vereniging Milieudefensie, 13 January 2015; Joint Cases C 404/12 P 
and C 405/12 P, Stichting Natuur en Milieu, 13 January 2015. 
14 Case C‑308/06 Intertanko and Others, para 45; C-120/06 P FIAMM and Others v Council and Commission, 

para 108-110 and 120; C-366/10 Air Transport Association of America and Others. 
15 Joint Cases C 401/12 P to C 403/12 P, Vereniging Milieudefensie, 13 January 2015; Joint Cases C 404/12 P 
and C 405/12 P, Stichting Natuur en Milieu, 13 January 2015. 
16 Case C-377/98, Kingdom of the Netherlands v European Parliament and Council, 9 October 2001, para 54. 
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162/96 Racke [1998] ECR I-3655, paragraphs 45, 47 and 51).’ In the ruling of the joint 

cases, the Court of Justice followed the judgment in Germany v Council (Case C-280/93) 

(which required certain criteria for referring to the provisions of international agreements 

that are not of direct effect) and stated that Article 10(1) of Regulation (EC) No 1367/2006 

did not refer to the specific provision of the Aarhus Convention nor did it confer a right on 

an individual to review the lawfulness of an EU act from the point of view of international 

obligations without direct effect.   

 

International agreements whose provisions are not sufficiently precise, such as Article 9(3) 

of the Convention, are therefore subject (in their implementation or effects) to the 

adoption of a subsequent measure. In this sense, the Court has held that as it ‘is apparent 

from Article 9(3) of the Aarhus Convention, the Contracting Parties thereto have a broad 

margin of discretion when defining the rules for the implementation of the ‘administrative 

or judicial procedures’17. With respect to the margin of discretion, and recalling its 

judgment in the Brown bear case, the CJEU held that the EU has made use of this discretion 

and aligned its system with the Aarhus Convention through the provisions of the Aarhus 

Regulation, which provide NGOs with access to justice18. This system goes beyond the 

Aarhus Regulation. The Court stated that: 

‘it cannot be considered that, by adopting Regulation (EC) No 1367/2006, which concerns 

only EU institutions and moreover concerns only one of the remedies available to 

individuals for ensuring compliance with EU environmental law, the European Union 

intended to implement the obligations, within the meaning of the case-law cited in 

paragraph 48 of this judgment, which derive from Article 9(3) of the Aarhus Convention 

with respect to national administrative or judicial procedures, which, as EU law now stands, 

fall primarily within the scope of Member State law (see, to that effect, judgment in 

Lesoochranárske zoskupenie, EU:C:2011:125, paragraphs 41 and 47’. 

 

Within this context, the EU system enables environmental NGOs to file a request for 

internal review under Article 10 of the Aarhus Regulation, whose mechanism is ‘meant to 

facilitate “qualified entities’” access to justice which those entities would not have under 

Article 263(4) TFEU as interpreted by the Court’19. 

 

Under the current EU law situation, natural and legal persons who are unable to challenge 

a measure of the EU directly before the EU Court because of the current admissibility 

conditions under Article 263(4), are protected against the application of such an act by 

the ability to directly challenge the implementing measures which the act may entail at 

national level20. In the context of its response to ACCC/C/2008/32, the Commission also 

referred to Article 267 TFEU as a means of redress for the validity reference of EU acts, 

under which national courts may - and if they are last instance courts, must - submit 

questions concerning the validity of acts of EU institutions and bodies, as well as the 

interpretation of all possible provisions of EU law, including primary law, to the CJEU by 

way of preliminary reference. 

 

In light of the role of national courts as ordinary courts of EU law, the Commission recalled 

that ‘the public and other interests set out in EU environmental law and the related 

obligations placed on public authorities give rise to procedural and substantive rights for 

 
17 Joined Cases C‑404/12 P and C‑405/12 P, Stichting Natuur en Milieu, 13 January 2015. 
18 Idem 
19 Opinion of AG Szpunar, Case C-82/17 P, TestbioTech, para 36 (pending); Explanatory Memorandum, Proposal 
for a Regulation on the application of the provisions of the Aarhus Convention on Access to Information, Public 
Participation in Decision-making and Access to Justice on Environmental Matters to EC institutions and bodies, 
COM/2003/0622 final - COD 2003/0242, available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52003PC0622&from=NL 
20 Aarhus Convention Compliance Committee, ACCC/C/2008/32 (EU) Part II adopted on 17 March 2017, p. 5, 

reflecting the Commission’s views and CJEU jurisprudence of Case C-456/13 P, 28 April 2015 T&L Sugars Ltd 
and Sidul Açucares/Commission. 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52003PC0622&from=NL
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52003PC0622&from=NL
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individuals and their associations. These rights need to be protected by national courts’21. 

In this context, the general basis for legal standing to challenge decisions, acts and 

omissions of Member States in the fields covered by EU environmental law is laid down in 

national law but has to be interpreted consistently with the requirements set out in Article 

9(3) Aarhus Convention, Article 19(1) TFEU and Article 47 Charter of Fundamental Rights. 

 

In particular, as the CJEU in Grand Chamber also held, ‘persons bringing proceedings must, 

when an action is brought before a national court or tribunal, have the right to challenge 

the legality of provisions contained in European Union acts on which a decision or national 

measure adopted in respect of them is based, pleading the invalidity of that decision or 

measure, in order that the national court or tribunal, having itself no jurisdiction to declare 

such invalidity, consults the Court on that matter by means of a reference for a preliminary 

ruling, unless those persons unquestionably had the right to bring an action against those 

provisions on the basis of Article 263 TFEU and failed to exercise that right within the 

period prescribed. Accordingly, requests for preliminary rulings which seek to ascertain 

the validity of a measure constitute, like actions for annulment, a means for reviewing the 

legality of European Union acts (see judgments of 22 October 1987, Foto-Frost, 314/85, 

EU:C:1987:452, paragraph 16; of 21 February 1991, Zuckerfabrik Süderdithmarschen and 

Zuckerfabrik Soest, C-143/88 and C-92/89, EU:C:1991:65, paragraph 18; of 6 December 

2005, ABNA and Others, C-453/03, C-11/04, C-12/04 and C-194/04, EU:C:2005:741, 

paragraph 103, and of 3 October 2013, Inuit Tapiriit Kanatami and Others v Parliament 

and Council, C-583/11 P, EU:C:2013:625, paragraph 95)’22. 

 

In summary, the EU has designed an administrative and judicial system enabling the 

review of acts, decisions or omissions based on the Aarhus Regulation and the judicial 

review mechanisms under the Treaty, i.e. Article 263(4) TFEU for acts of direct and 

individual concern to legal and natural persons and for regulatory acts which do not entail 

implementing measures, complemented by the possibility for the public (including NGOs) 

to use Article 267 TFEU in those cases in which EU law can be invoked, i.e. when national 

acts implementing an EU decision are at stake. 

1.1.3 2017 Aarhus Convention Compliance Committee findings 

Following a complaint from an individual and several NGOs, the Aarhus Convention 

Compliance Committee (ACCC) examined the consistency of access to justice before the 

CJEU in environmental matters with the Aarhus Convention. In a first set of findings, issued 

on 24 August 2011, the ACCC held that the interpretation of Article 263(4) TFEU followed 

by the CJEU was too strict to meet the criteria of the Convention and did not account for 

the fact that the Convention had entered into force and whether that should make a 

difference in its interpretation and application of Article 267 TFEU (formerly Article 234 

TEC)23. It referred to the possibility of this failure being compensated for by an adequate 

administrative review procedure24. As regards the possibility for members of the public to 

request national courts to ask for a preliminary ruling procedure from the CJEU, the ACCC 

observed that25: 

 

‘89 […] Under EU law, while it is not possible to contest directly an EU act before the courts 

of the Member States, individuals and NGOs may in some States be able to challenge an 

implementing measure, and thus pursue the annulment by asking the national court to 

request a preliminary ruling of the ECJ. Yet, such a procedure requires that the NGO is 

granted standing in the EU Member State concerned. It also requires that the national 

court decides to bring the case to the ECJ under the conditions set out in TEC Article 23426.  

 
21 Commission Communication, Commission Notice on Access to Justice in Environmental matters, C(2017) 2616 
final, 28 April 2017. 
22 Case C-72/15, Rosneft, paras 67 and 658.  
23 ACCC Findings (Part I), para 87. 
24 ibid., para 88. 
25 ibid., paras 89 and 90. 
26 After Lisbon: Article 267 TFEU 
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90. While the system of judicial review in the national courts of the EU Member States, 

including the possibility to request a preliminary ruling, is a significant element for ensuring 

consistent application and proper implementation of EU law in its Member States, it cannot 

be a basis for generally denying members of the public access to the EU Courts to challenge 

decisions, acts and omissions by EU institutions and bodies; nor does the system of 

preliminary review amount to an appellate system with regard to decisions, acts and 

omissions by the EU institutions and bodies. Thus, with respect to decisions, acts and 

omissions of EU institutions and bodies, the system of preliminary ruling neither in itself 

meets the requirements of access to justice in Article 9 of the Convention, nor 

compensates for the strict jurisprudence of the EU Courts, ...’27. 

 

In terms of the judicial review procedures, the ACCC noted the debate on whether the 

difference in the wording of the Lisbon Treaty provides for a possible change of the 

jurisprudence so as to enable members of the public to have standing before the CJEU as 

a possible means of ensuring compliance with Article 9 of the Convention28. It concluded 

that the established jurisprudence of the CJEU prevents access to judicial review 

procedures of acts and omissions by EU institutions, where they are acting as public 

authorities. This jurisprudence implies that there is no effective remedy when such acts 

and omissions are challenged. It concluded that if the jurisprudence of the CJEU were to 

continue, unless fully compensated by adequate administrative review procedures, the 

Party concerned would also fail to comply with Article 9, paragraph 4, of the Convention29. 

Thus, the ACCC recommended a new direction in CJEU case-law in order to ensure 

compliance with the Convention30.  

 

In March 2017, the ACCC issued its findings31, stating that the EU fails to comply with 

Article 9(3) and (4) of the Aarhus Convention‘…with regard to access to justice by 

members of the public because neither the Aarhus Regulation, nor the jurisprudence of 

the CJEU implements or complies with the obligations arising under those paragraphs’32.  

 

The ACCC agreed with paragraphs 72-83 of the General Court’s analysis in the Stichting 

Milieu case, that ‘there is no reason to construe the concept of “acts” in Article 9, paragraph 

3 of the Convention as covering only acts of individual scope’33. In the opinion of the 

Committee, the judgment in Stichting Milieu does not bring the party concerned into 

compliance with Article 9, paragraph 3, and, consequently, Article 9, paragraph 4, of the 

Convention34. It considered that ‘by setting aside the judgment of the General Court in 

this way, the Court [of Justice] left itself unable to mitigate the flaws correctly identified 

by the General Court. So it remains the case that Article 9, paragraph 3, of the Convention 

is not adequately implemented by Article 10(1) of the Aarhus Regulation’35.  

 

With respect to the jurisprudence related to Article 263(4) TFEU, the ACCC noted that the 

direct concern criterion alone prevents Article 263(4) TFEU from implementing Article 9(3) 

of the Convention36 and that while Article 9(3) of the Convention allows parties a degree 

of discretion to provide criteria that must be met by members of the public before they 

 
27 https://www.unece.org/fileadmin/DAM/env/pp/compliance/CC-
32/ece.mp.pp.c.1.2011.4.add.1_as_submitted.pdf  
28 ACCC Findings (Part I), para 91. 
29 ibid., para 92. 
30 ibid., para 97. 
31ACCC, Findings and Recommendations on Communication ACCC/2008/32 (part II) adopted on 17 March 2017.  
In order to become final, these findings and recommendations must be approved by the Conference of the Parties 
to the Aarhus Convention. Such a decision is envisaged for the next meeting of the Parties in 2021. 
32  ACCC, Findings and Recommendations on Communication ACCC/2008/32 (part II) adopted on 17 March 2017, 
para 122, https://www.unece.org/fileadmin/DAM/env/pp/compliance/CC-57/ece.mp.pp.c.1.2017.7.e.pdf 
33 Ibid., para 51. 
34 Ibid., para 55. 
35 Ibid., para 54. 
36 Ibid., para 74. 

 

https://www.unece.org/fileadmin/DAM/env/pp/compliance/CC-32/ece.mp.pp.c.1.2011.4.add.1_as_submitted.pdf
https://www.unece.org/fileadmin/DAM/env/pp/compliance/CC-32/ece.mp.pp.c.1.2011.4.add.1_as_submitted.pdf
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have access to justice, it does not allow parties any discretion as to the acts or omissions 

that may be excluded from implementing acts37.  

 

The ACCC reiterated its previous findings, referring to the case-law of the CJEU stating 

that the ‘system of preliminary rulings cannot compensate for the strict jurisprudence of 

the CJEU and noting that the CJEU itself has held that the system of preliminary ruling 

does not constitute a means of redress available to the parties to a case before a national 

court or tribunal’38. 

 

The ACCC found ‘no new direction in the jurisprudence of the CJEU that would ensure 

compliance with Article 9(3) and - consequently - Article 9(4) of the Convention’39.The 

ACCC regretted that the CJEU does not consider itself bound by this principle and 

concluded that if the CJEU considered itself similarly bound as national courts, the EU 

might have moved towards compliance with the Convention40.  

 

In relation to the Aarhus Regulation administrative review procedure, the ACCC concluded 

that while it is for the CJEU to interpret Article 12, it appears possible for the CJEU to 

interpret Article 12 of the Regulation in a way that would allow it to consider decisions of 

admissibility in compliance with Article 10(2) and (3), as well as the substance of an act 

falling within Article 10(1). It did not conclude, however, that Article 12 is inconsistent 

with the requirements of the Convention41.  

 

The ACCC concluded that the Regulation does not compensate for the shortcomings of the 

strict jurisprudence against Article 9(3) and (4) of the Convention42.  

1.1.4 The way forward and the role of this study 

At the 6th Meeting of the Parties (MOP) to the Aarhus Convention in Budva from 11 to 14 

September 2017, in respect of draft decision VI/8f on compliance by the EU and in relation 

to case ACCC/C/2008/32, the Parties agreed the following: 

 

‘In the spirit of reaching consensus, considering exceptional circumstances, the Meeting 

of the Parties decided by consensus to postpone the decision-making on draft decision 

VI/8f concerning the European Union to the next ordinary session of the Meeting of the 

Parties to be held in 2021. The European Union recalled its willingness to continue 

exploring ways and means to comply with the Convention in a way that is compatible with 

the fundamental principles of the Union legal order and with its system of judicial review. 

The Meeting of the Parties also requested the Committee to review any developments that 

have taken place regarding the matter, and to report to the Meeting of the Parties 

accordingly’43. 

 

In May 2018, the Commission published a Roadmap on the implementation of the Aarhus 

Convention in the area of access to justice in environmental matters44, in which it 

announced, among others, the launch of the present study, which should assemble data 

on the different categories of EU acts of relevance, the administrative and judicial means 

of redress via the national courts and via direct application to CJEU, and the categories of 

natural and legal persons with access to the various means of redress.  

 

 
37 Ibid., para 78. 
38 ibid., point 57 referring to Case 283/81SRL, CILFIT — in liquidation — and 54 Others, Rome, v Ministry Of 
Health and Lanificio di Gavardo SPA, Milan, CJEU judgment of 6 October 1982. 
39 Ibid., para 79. 
40 Ibid., points 81 . 
41 Ibid., point 119. 
42 ibid., point 121.  
43 https://www.unece.org/fileadmin/DAM/env/pp/mop6/English/ECE_MP.PP_2017_2_E.pdf pages 14 and 15  
44 European Commission, Ares (2018) 2432060, 8 May 2018. 

 

https://www.unece.org/fileadmin/DAM/env/pp/mop6/English/ECE_MP.PP_2017_2_E.pdf


Study on EU implementation of the Aarhus Convention in the area of access to justice in environmental matters 
- final report 

   
   

  24 

In June 2018, the Council adopted Decision 2018/881 in which it requested the 

Commission to submit, by 30 September 2019, a study to explore ways and means to 

comply with the Aarhus Convention. It also stated that, if appropriate, the Commission 

should submit, by 30 September 2020 a proposal for amending the Aarhus Regulation45. 

The Council declared that "(I)t appears possible to amend Regulation (EC) No.1367/2006 

in a way that the Union's system of judicial review would not be altered, in particular by 

widening the category of Union acts in respect of which internal review could be 

requested"46.  

 

This study investigates and analyses the current mechanisms available to comply with the 

access to justice requirements of the Aarhus Convention at EU level. It is underpinned by 

a thorough research or ‘mapping’ of experiences in using the redress mechanisms 

currently available (as described above). It looks at each individual mechanism, describing 

its legal basis and functioning, as well as the practical experience in terms of the numbers 

and types of requests or challenges that have taken place, the areas of environment 

impacted, the types of actors bringing forward requests, the outcomes in terms of final 

decisions, and any jurisprudence and its bearing on future cases. 

 

Looking at the system as a whole, the research maps the legal provisions that require EU 

bodies to take acts or decisions that impact the environment, together with the actual acts 

adopted, to gain an understanding of the extent to which acts or decisions by EU bodies 

have the potential to impact the environment. The research also maps instances of actual 

requests and challenges that have taken place since 2006 based on the following redress 

mechanisms: 

1. Internal review under the Aarhus Regulation: an administrative procedure 

under Article 10 of the Aarhus Regulation.  

2. Judicial review under the Aarhus Regulation: a judicial procedure under Article 

263 of the TFEU in relation to a request for internal review, challenging a decision 

for inadmissibility or a decision on the merits of the internal review.  

3. Review of legality under Article 263 of TFEU: a judicial procedure where the 

plaintiff challenges an EU act directly at the CJEU, without any prior request for 

internal review.  

4. Preliminary ruling under Article 267 of TFEU: a judicial procedure challenging 

the validity of an EU act linked to national acts.  

This considers whether the current system, taken together, ensures access to justice for 

the protection of the environment, in compliance with Article 9(3) of the Aarhus 

Convention. The interpretation of the requirements for the implementation of that system 

has been developed under CJEU case-law, which is presented below, together with the 

consequences deriving from that interpretation. The legal analysis is based on the 

provisions of EU law, including the Charter of Fundamental Rights, as it applies to both EU 

institutions and Member States when they are implementing EU law47, the case-law of the 

CJEU, the different arguments raised by the ACCC, the Commission, and the stakeholders, 

including environmental NGOs. 

 

Based on this mapping, as well as additional evidence from desk research and stakeholder 

consultation, the study evaluates the functioning of the current set of mechanisms, to 

understand the effectiveness, efficiency, relevance, coherence and EU added value of the 

system, according to an evaluation framework set out in line with the Better Regulation 

guidelines and toolbox. The evaluation findings were triangulated, based on different 

 
45 Decision 2018/881 of the Council requesting the European Commission to submit a study on the Union's 
options for addressing the findings of the Aarhus Convention Compliance Committee in case ACCC/C/2008/32 
and, if appropriate in view of the outcomes of the study, a proposal for a Regulation of the European Parliament 
and of the Council amending Regulation (EC) No 1367/2006, OJ 2018, L 155 p.6. 
46 Ibid., Recital 9. 
47 Article 51(1) Charter of Fundamental Rights. 
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sources of information: statistical review of the experience with all types of requests and 

challenges; legal analysis based on the relevant case outcomes and jurisprudence; and 

stakeholder views, opinions and actual experience. 

 

The set of policy options contained in the study is based on proposals in response to the 

gaps and other issues uncovered through the evaluation. The options have been discussed 

with the Commission services overseeing the study process, as well as Member State 

experts and other stakeholders. Based on the indicators of economic, social and 

environmental impacts developed as part of the evaluation of the current situation, policy 

options have been assessed and the results are also presented here.  

 

Ultimately, it is the competent EU institutions that will decide the path the EU will take to 

address the concerns of the ACCC. The study thus outlines several options available to the 

EU institutions, drawing particular attention to the economic, social and environmental 

consequences of each of these options.  

 

1.2 Methodological approach 

 

The overall approach to the study is based on the EU Better Regulation guidelines and 

toolbox. It consists of an evaluation of the current situation, based on a detailed mapping 

task, the development and feasibility assessment of options, and an impact assessment 

of those options. The timeframe is from September 2018 to August 2019, with the study 

itself structured around five main tasks:  

 

◼ Task 1: Preparatory evaluation phase. Task 1 consisted of preparing the data 

collection tools and the approach to assessing impacts. This was done in close 

cooperation with DG Environment and documented in the Inception Report in October 

2018. The evaluation framework was revised during the implementation of Task 2 and 

the preparation of the Interim Report to better take into account the specificities of 

the study.  

◼ Task 2: Mapping the current situation and developing the evidence base. This 

task covered the collection, management and analysis of data on the nature and 

experience of using the current mechanisms available to request administrative and/or 

judicial review of non-legislative/regulatory EU acts (hereafter ‘acts’) related to the 

environment. Data were collected through desk research and a questionnaire 

completed by Commission services. The data collected informed the evaluation of the 

current situation, together with the outcomes of the consultation activities in Task 5. 

The results are covered in Sections 2 and 3 of this report and the methodology is 

described in the sections below. 

◼ Task 3: Define options and examine their legal consequences. This task 

involved the definition and initial assessment of a list of measures, addressing the 

gaps and issues for improvement identified as part of the evaluation of the current 

situation. The measures, the initial assessment of effectiveness and feasibility (using 

a SWOT48 analysis technique) and proposed combinations of measures into options 

are presented in Section 4 of this report. 

◼ Task 4: Assess economic, social and environmental consequences of options. 

This task involved reviewing the final list of proposed measures to determine: 1) 

projected changes; 2) assessment of key impacts; and 3) a comparative overview of 

the impacts across the combinations of measures proposed as options.  

◼ Task 5: Prepare supporting documents and facilitate meetings, consultations 

and outreach. Governed by a dedicated consultation strategy, this task includes an 

open public consultation, formal meetings organised by the Commission, and 

 
48 SWOT – assessment of Strengths, Weakness, Opportunities and Threats. 
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stakeholder focus groups. The approach is described in more detail in Section 1.2.3. 
 

Figure 1: Study timeline 

 

1.2.1 Mapping the current situation and database development 

The first step was to get a concrete understanding of the extent of EU acts that could be 

challenged under the Aarhus Convention according to the EU legal order, and the 

challenges that have taken place since the EU became a Party to the Convention. Thus, 

mapping the current situation examined the different types of EU acts that can be 

challenged through the four redress mechanisms covered, together with the actual 

challenges that took place since 2006.  

 

To do this, a general typology of acts that can be challenged was developed, along with a 

template for data collection to capture both the ‘potential’ and ‘actual’ challenges related 

to EU environmental legislation. Information to complete the data collection template was 

provided by the Commission services. In particular, the 13 thematic Directorates-General 

(DGs)49 that form part of the ‘Aarhus network’ were asked to complete the Excel-based 

template, identifying specific provisions of EU legislation within their management that 

result in the adoption of ‘challengeable’ acts.   

 

Seven of the DGs completed the data collection template (see Table 1), providing detail 

on the different acts and decisions that the Commission is required to adopt under current 

EU legislation that may be subject to administrative or judicial review under the Aarhus 

Convention, as well as the requests and challenges they have received so far. Given that 

the purpose of the mapping was to gain an understanding of the functioning of the current 

system in the EU rather than to document every single non- act which could possibly be 

subject to challenge, it was decided to complete the data collection and proceed with the 

information received, noting that those DGs overseeing legislation most likely to result in 

the adoption of non- acts and decisions related to the environment had provided a 

response. Where required, important information about any gaps or challenges concerning 

those DGs that did not respond to the data collection template was completed by the 

project team based on publicly available information. This included desk review of existing 

documentation related to implementation of the Aarhus Convention at EU level, such as 

jurisprudence on the Aarhus Regulation, Article 263 and Article 267 TFEU, as well as 

stakeholder publications and relevant literature. 

 

 
49 The 13 thematic DGs are: AGRI, CLIMA, COMP, ENER, ENV, GROW, HOME, JUST, MARE, MOVE, REGIO, RTD 
and SANTE. 
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Table 1: DGs that provided information on mapping the current situation  

DG Response for mapping the current situation 

ENV  

SANTE  

GROW  

MARE   

CLIMA  

JUST   

ENER   (partial) 

Total 7 

 

The information sent by the DGs (and in some cases complemented by the project team) 

was compiled into a single database, using the Excel-based data collection template. The 

database pulls together information on the legal bases for Commission regulatory or 

implementing acts and decisions related to the environment. It also maps the requests 

and challenges related to those decisions since 2006 and provides insights into aspects 

such as environmental areas that can be impacted, responsible DGs, opportunities for 

participation in the policy-making process, the existence of implementing measures, 

information on the applicants, and outcomes of specific challenges under each redress 

mechanism. 

 

The database was a key source of information in mapping the current situation and the 

subsequent analysis of impacts. The following assumptions and considerations should, 

however, be noted: 

 

◼ The database provides a fairly complete picture of the Commission acts that are 

related to the environment and can potentially provoke challenges by stakeholders or 

have already been subject to such review, as the majority of these acts are within the 

remit of DGs ENV, SANTE and GROW, each of which completed the data collection 

template. 

◼ The requests for internal review include all the requests received by the Commission 

to date (May 2019) and published in the online repository of DG ENV50 together with 

two requests added by DG SANTE, which were not published online as of May 2019.  

◼ To avoid double-counting and to reflect the responses of the different DGs, the 

responsibilities for adopting non-legislative acts arising from several chemical-related 

parent laws were listed as shared between two services. In particular, DG ENV and 

DG GROW are assumed to share responsibility for legislative acts adopted in relation 

to Regulation (EC) No 1272/2008 on classification, labelling and packaging of 

substances and mixtures and Regulation (EC) No 1907/2006 concerning the 

Registration, Evaluation, Authorisation and Restriction of Chemicals (REACH). 

◼ Each instance of a challenge is counted separately. Judicial reviews under the Aarhus 

Regulation 1367/2006 are thus counted as additional challenges, despite being related 

to prior requests for internal review, appeals to court cases are also considered 

separately.  

 

1.2.2 Approach to assessment of economic impacts 

A specific methodology was developed to understand and assess the economic impacts of 

the EU implementation of the Aarhus Convention, especially in terms of human resource 

costs to the key institutions involved. The approach follows the EU Better Regulation 

guidelines and toolbox. The main economic impacts are understood to be the costs or 

resources invested in compliance and in the presentation and handling of challenges to EU 

 
50 http://ec.europa.eu/environment/aarhus/requests.htm  

http://ec.europa.eu/environment/aarhus/requests.htm
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administrative acts through any of the four redress mechanisms. The identification, 

quantification and assessment of the relative importance and proportionality of these costs 

is critical to understanding the efficiency of the current system. Evaluation questions 4 and 

5 (see Section 3.2) specifically address the costs related to the application of justice in 

environmental matters at EU level. Accordingly, the assessment of economic impacts set 

out to identify the types of costs, those who bear those costs, quantified estimates of the 

costs, and feedback on the extent to which costs are acceptable to those who bear them.  

 

The Better Regulation toolbox51 distinguishes between different types of costs related to 

the implementation of regulations. The two main types of costs for complying with a 

regulation are substantive compliance costs (i.e. relating to actions needed to comply with 

the regulation) and administrative burden (i.e. stemming from implementation of the 

regulation). In the context of this study, the substantive compliance costs are the fixed 

costs associated with the designation of specific units or team members whose job is to 

oversee compliance with the Aarhus Convention (‘Aarhus Convention coordinators’); in 

this case these costs are relevant predominantly for the European Commission. The 

administrative burden by contrast is taken to be the cost associated with the handling of 

specific challenges to EU environmental acts; this is borne primarily by the European 

Commission and the CJEU. It is therefore likely to vary, depending on the number of 

challenges. In addition, stakeholders can face other types of costs, including charges or 

financial costs (such as court and legal fees that those initiating challenges, may face in 

presenting a case) and hassle costs (i.e. costs relating to waiting times or delays). Financial 

costs might also be incurred by the European Commission when it is a defendant in cases 

launched and won by private parties. Lastly, the legal uncertainty stemming from a 

challenge is assumed to present an indirect cost to businesses and consumers.  

 

In the EU implementation of the Aarhus Convention, these costs are primarily experienced 

by the following four types of actors52: 

◼ The European Commission – relevant for all four redress mechanisms. 

◼ The CJEU – comprising the Court of Justice and the General Court, relevant only for 

the three mechanisms that consist of judicial review. 

◼ Individuals and NGOs – relevant for all four redress mechanisms.  

◼ Businesses and consumers – relevant for all four redress mechanisms. 

 

Table 2 below gives an overview of the main types of costs relevant for the key groups of 

stakeholders analysed in this study. 

 
Table 2: Main types of costs faced by the key groups of stakeholders53 

Type of cost Description  
European 
Commission 

CJEU 
Individuals/ 
NGOs 

Businesses/ 
consumers 

Administrative 

burden 

Time and personnel 

needed to process 
challenge 

✓ ✓   

Substantive 
compliance 
costs 

Fixed costs incurred 
irrespective of 
number of 
challenges 

✓    

Financial costs Court fees, legal 

fees, expert opinion  

✓  ✓  

 
51 Better Regulation toolbox – Tool #58 
52 Costs to national courts for procedures that result in the request for a preliminary ruling under Article 267 
TFEU were originally considered in the assessment methodology. However, as these costs do not necessarily 
present an administrative burden stemming directly from the Aarhus Convention right to challenge EU acts when 
the cases concern national measures, and there were difficulties in gathering reliable data on national court 
costs, they are excluded from the assessment of the current situation.  
53 This table assumes that the litigation is instigated by individuals or NGOs. It goes without saying that 
businesses or others would incur similar litigation costs if they were to themselves seek judicial review. 
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Type of cost Description  
European 
Commission 

CJEU 
Individuals/ 
NGOs 

Businesses/ 
consumers 

Hassle/ 
indirect costs 

Delays, waiting 
time and legal 
uncertainty 

  ✓ ✓ 

 

In order to assess the different costs faced by the main groups of stakeholders, the project 

team collected information from various sources, including desk research (e.g. relevant 

publications) and stakeholder feedback. The following table highlights the key sources of 

information for each actor. More specifically, feedback was collected via focus groups with 

NGOs and industry representatives and the open public consultation (OPC). In addition, a 

questionnaire was administered by the project team to 15 services of the European 

Commission - the 13 thematic DGs approached for the mapping of the current situation, 

together with the Secretariat-General (SG) and the Legal Service (LS).  

 

The purpose of the questionnaire was to collect information about each DG’s relative effort, 

in terms of procedures, time and labour spent on handling challenges under the different 

redress mechanisms. Feedback was received from the four services (DGs ENV, GROW, 

SANTE and the LS) with the most significant volume of experience in actually handling 

requests and challenges and, as such, considered representative in estimating costs across 

the Commission. The information provided by the DGs was used to develop a cost model 

for estimating the Aarhus Convention implementation costs for the Commission, based on 

the following assumption: 

 

◼ Effort expended on handling challenges is similar across the different Commission 

services, therefore the man-days needed to handle a challenge in those DGs that did 

not reply to the questionnaire were extrapolated based on the data provided by other 

DGs. 

 
Table 3 Sources of information on costs, by main groups of stakeholders 

Source of information European 
Commission 

CJEU Individuals/ 
NGOs 

Businesses/ 
consumers 

Questionnaire to 
Commission Services 

✓    

Focus groups   ✓ ✓ 

Desk research  ✓ ✓ ✓ 

Open public consultation    ✓ ✓ 

 

The assessment of the economic impacts focused on quantifying the administrative burden 

faced by the institutions of the European Commission, specifically the DGs with 

responsibility for those non-legislative acts that are subject to challenge via the currently 

available mechanisms. There are two main reasons for this focus. Firstly, as it is the acts 

of the EU institutions that are subject to the redress mechanisms within the scope of this 

study, those institutions bear the main burden of assessing the merit of such challenges – 

whether in response to a direct request for review or in response to judicial challenges 

brought before the CJEU.  Secondly, it is these costs that are most likely to fluctuate in 

response to the options under consideration, thus the information is also used to assess 

the economic impacts of the proposed options (see Section 5).  

 

The assessment of the costs to the Commission and the CJEU was carried out in line with 

the Commission’s Standard Cost Model (SCM) outlined in the Better Regulation toolbox54, 

based on the availability of data. The SCM expresses administrative burden as the ‘price 

per action’ multiplied by the ‘quantity’ of actions carried out. In this study, the ‘price per 

action’ can be understood as a unit cost that is different for each type of redress 

 
54 Better Regulation toolbox – Tool #58, Tool #60 and ‘the Standard Cost Model – A framework for defining and 
quantifying administrative burdens for businesses’ 
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mechanism and depends on the time spent to handle a given challenge and the labour 

costs (e.g. a tariff expressed as an hourly wage of the responsible staff). Better Regulation 

Tool #60 recommends accounting for overhead costs in the tariffs used for the labour 

costs, by using an hourly rate that includes the salary plus 25% overhead costs. The 

‘quantity’ of activities is the total number of challenges handled under each redress 

mechanism. The estimation of the administrative burden related to implementation of the 

Aarhus Convention can be expressed by the following formula:  

 
Box 1: Formula for estimation of administrative burden 

Formula for estimation of administrative burden 

Administrative burden = Quantity x Price 
where 
Quantity = Total number of challenges 

Price per action (or unit cost) = Time x Tariff 
Time can be expressed in man-days required to handle a challenge 
Tariff can be expressed in daily pay, including overhead costs 

 

The substantive compliance costs are assessed using a simplified version of the SCM. As 

they are assumed to represent the fixed costs of having dedicated Aarhus Convention 

coordinator(s) within each relevant DG, they are expressed by the labour costs associated 

with these coordinators. The substantive compliance costs related to the Aarhus 

Convention can be represented by the following formula: 

 
Box 2: Formula for estimation of administrative burden 

Formula for estimation of substantive compliance costs 

Annual substantive compliance cost = Time x Tariff 
where 
Time can be expressed in man-days required to ensure compliance with the Convention 

Tariff can be expressed in daily pay, including overhead costs 

 

As information about the costs faced by individuals/NGOs and businesses/consumers was 

limited, these costs have been assessed qualitatively. The findings and analysis of the 

economic impacts of the current situation are presented within the evaluation of Efficiency 

in Section 3.2. 

 

1.2.3 Consultation activities 

Consultation strategy 

Consultation with stakeholders for this study has been carried out with a dual objective of 

1) gathering specialised and factual evidence on the implementation of the Aarhus 

Convention in the area of access to justice at EU level; and 2) to allow stakeholders to 

express their views and opinions on the current situation. Consultation activities included 

an open public consultation, stakeholder focus groups, and participation in several formal 

meetings organised by the Commission. 

 

Five broad categories of stakeholders were identified for this initiative: 

◼ Public authorities, including those with responsibility for enforcing access to justice in 

environmental matters in the Member States, at different governance levels (national, 

regional, local), other national, regional and local institutions (e.g. parliaments), 

European Economic Area (EEA) countries, environment agencies and other relevant 

public bodies, international organisations; 
◼ Private economic sector operators and their trade organisation representatives 

affected by the provisions;  

◼ Civil society representatives (including environmental NGOs);  
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◼ Research community, academia; 
◼ Citizens. 

Open public consultation (OPC) 

A 12-week OPC (20 December 2018 to 14 March 2019) was carried out according to the 

requirements and standards in the Better Regulation toolbox. It featured an online 

questionnaire in all EU languages, via the EU Survey tool55. The consultation was publicised 

through the Commission’s mailing lists, networks and a dedicated Member State expert 

group on access to justice, as well as relevant social media channels56. 

 

The questionnaire consisted of two parts. The first targeted all respondents and included 

general questions on the relevance of the Aarhus Convention and Regulation, as well as 

questions on its effective implementation. The second part of the questionnaire sought 

information on experience with existing mechanisms to review environmental acts, as 

provided for by the Aarhus Regulation. The latter targeted respondents directly involved 

with or affected by the existing mechanisms to review or challenge non-legislative 

environmental acts of the EU. In total, 175 respondents replied to the questionnaire, of 

whom 28 replied to the questions requiring experience with the judicial review of the 

legality of an EU act in the area of environment, and 21 stated that they had been involved 

in or affected by one or more requests for internal review of an EU decision or act under 

environmental law. 

 
Figure 2: Respondents to the open public consultation, by stakeholder group (n = 175) 

 

 
 
A factual summary of the first results of the OPC has been made available, and the full 

report presented in Annex 7 to this report. 

 
55 https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2018-2432060_en  
56 Launch and follow-up on the consultation via Twitter: 
https://twitter.com/EU_ENV/status/1076050945388232704 
https://twitter.com/EU_ENV/status/1081117053958975490 

https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2018-2432060_en
https://twitter.com/EU_ENV/status/1076050945388232704
https://twitter.com/EU_ENV/status/1081117053958975490
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Stakeholder focus groups 

On 22 January 2019, Milieu Consulting organised two stakeholder focus groups - one for 

representatives of industry and another for representatives of environmental NGOs. The 

meetings were held at Milieu’s offices in Brussels. 

 

Four organisations (ECPA, Copa-Cogeca, CEFIC, EURITS and the LRF Skogsägarna) were 

present at the meeting for industry representatives. Five environmental NGOs (PAN, 

Greenpeace, Client Earth, EEB and Association Justice and Environment) were present at 

the NGO meeting. Participants were asked to comment on their experiences of access to 

justice in environmental matters at EU level, with a focus on the main limitations in 

accessing the existing mechanisms for redress. They were also given the opportunity to 

suggest any options for moving forward and addressing the ACCC’s complaints. 

 

The results of the focus groups have been used in the evaluation of the current situation 

(see Section 3) and also as a basis for estimating impacts (see Section 5). Summaries of 

the meetings are available in Annex 6 to this report. 

Formal meetings 

As required by the study terms of reference (ToR), the project team worked with the 

Commission to support the facilitation of several formal meetings on the implementation 

of the Aarhus Convention at EU level. The meetings had the dual purpose of keeping 

stakeholders informed of the study process and collecting additional information to support 

the assessment. To date, the following meetings have been conducted: 

 

◼ Meetings with the Commission’s Expert Group on Aarhus implementation (15 

October 2018; 11 March 2019; 12 April 2019): a series of meetings held 

throughout the study period to inform national experts and policy makers of the 

objectives and scope of the study and the draft outcomes. 

 

◼ Stakeholder meetings in relation to the Environmental Compliance and 

Governance Forum (30 November 2018 and 29 May 2019): the 30 November 

stakeholder meeting introduced the study to stakeholders from NGOs and industry, 

obtained an initial insight into stakeholder positions, and initiated a more informal 

meeting with stakeholders in January. A final meeting allowed stakeholders to 

comment on the proposed options. 

 

◼ Ad hoc meeting of national judges concerning Article 267 TFEU in relation to 

access to justice in environmental matters (29 January 2019): the meeting 

facilitated a discussion on the extent to which the procedure for requesting validity 

references functions with regard to EU acts related to the environment. The project 

team presented the study, preliminary findings. 

 

1.2.4 Strengths and weaknesses of the methodology 

The study methodology was strengthened by close cooperation with the European 

Commission and strategic involvement of stakeholders using the system. It was, however, 

hindered by very tight timing and an ambitious scope of research, forcing a reliance on 

credible estimates and extrapolation techniques. These positive and negative aspects are 

described briefly below. 

Close collaboration with the European Commission 

The mechanism under evaluation consists of a system of redress measures aimed at EU 

acts. As such, a primary source of information on how the system really functions, the 

types of acts adopted by EU institutions and the challenges against them, the effort in 
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terms of man-days required to implement each redress mechanism, the costs, and other 

key information and data were held by the European Commission across different DGs and 

departments. Close collaboration with, and support from, the Commission services 

overseeing the study process, both as the main client for the study but also as a key 

source of information, enabled a reliable information base for many aspects of the study, 

which would otherwise have proved difficult for an independent contractor to obtain. 

Furthermore, regular communication with DG ENV of the European Commission in the 

course of project management has enabled its views to be reflected in the study. 

Strategic involvement of stakeholders 

The EU system of redress in environmental matters is of particular interest to passionate 

and engaged stakeholders, who are willing to be vocal and influence decision-making on 

environmental policy. Relevant actors in the different mechanisms that form the EU system 

of redress include not only stakeholders as initiators of proceedings (such as industry, 

public authorities, environmental NGOs) but, also national judges, Commission services 

and CJEU representatives. Their experience, data and information were not always publicly 

available but were crucial to a proper analysis of the situation. These were collected 

through a range of consultation activities, including an OPC, focus groups, formal meetings 

and direct contact via email/phone that allowed collection and discussion of the 

stakeholders’ experiences beyond the publicly available sources. 

Tight timing of activities  

A challenge posed by the methodology was the tight timing of activities, with some delays 

experienced in the original schedule. Given the limited resources and time to complete the 

work, the OPC was conceived as a way to obtain significant input from key stakeholders. 

Such consultations are complex to design and require a number of formalities within the 

EU system before they can be launched online. There is a mandatory consultation period 

of 12 weeks. As a result, consultation results were available late in the process, which 

meant the work had to take place in an iterative fashion, rather than follow a typical logical 

process whereby all data are collected and then analysed. The redesign of the evaluation 

questions at an atypically late stage of the project required additional research efforts and 

delayed conclusions that were necessary to formulate and assess the impacts of proposed 

measures and options. A flexible approach to iteration of draft documents (allowing the 

scope of the options and impact assessment to emerge gradually, while the other elements 

of the study were being finalised) was put in place to accommodate this situation. 

Reliance on estimates 

The short timing for the study, the lack of any existing prior research efforts to map 

challenges to EU acts under the Aarhus Convention, and the lack of comprehensive 

previous data collection on costs and other impacts meant that the research collected 

enough data to provide robust estimates but cannot claim to be exhaustive. The following 

assumptions should be noted in respect of the data and information: 

 

◼ The database provides a fairly complete picture of the Commission acts that can 

provoke challenges by stakeholders, as the majority of these acts are within the remit 

of DGs ENV, SANTE and GROW, each of which provided information on the issue. 

◼ The database contains all relevant administrative and judicial reviews since the 

implementation of the Aarhus Convention, as the majority of these challenges relate 

to the responsibilities of DGs ENV, SANTE and GROW, each of which provided 

information on the issue. 

◼ The effort expended on handling challenges is similar across the different Commission 

services, therefore the man-days needed to handle a challenge in those DGs that did 

not reply to the questionnaire were extrapolated based on the data provided by other 

DGs. 
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◼ Comparability of cost data: it was not possible to apply a bottom-up approach to 

collecting the time spent on individual cases at the CJEU, due to the greater complexity 

in handling cases and difficulties in making such estimates. Thus, a top-down approach 

was applied, based on overall budget figures and the number of cases mapped. The 

figure is in Euro terms only and is not directly comparable to the cost estimates for 

the Commission. These figures are not meant to represent actual costs, but rather to 

illustrate the extent of the burden on the institutions. These are complemented with 

qualitative information on the nature of the workload and the acceptability of the costs 

within the relevant institutions.  
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2 Mapping the experience with the current redress 

mechanisms 
 

This section aims to provide evidence for an assessment of the relevant aspects of the 

application of access to justice in environmental matters at EU level. Based on an inventory 

of EU non-legislative acts and omissions relating to the environment adopted by the 

Commission, this section of the study presents an overview of the different categories of 

EU acts related to the environment and potentially subject to challenge. It then looks at 

experiences of administrative review through request for internal review and judicial 

means of redress via direct application to the General Court, or indirectly via the national 

courts, and the categories of natural and legal persons with access to them. 

2.1 Challenges to EU acts related to the environment since 2006 

2.1.1 Setting the scene: acts adopted by the EU institutions 

To get a better understanding of which acts could potentially be challenged, a mapping 

exercise was undertaken to prepare an inventory of EU non-legislative/regulatory acts 

(hereafter ‘acts’) relating to the environment adopted by the European Commission (see 

section 1.2.1 above). The Aarhus Convention, Article 2(2) excludes from its scope 

legislative acts. The expression ‘relating to the environment’ is found in Article 9(3) of the 

Aarhus Convention57.  

 

On that basis, legal provisions in EU secondary legislation entitling the European 

Commission to adopt acts were listed. Acts adopted on the basis of these legal provisions 

since 2006 were then inventoried. The Commission is not the only relevant EU institution 

or body who has the power to adopt those types of acts, but the scope of the study was 

limited to acts adopted by the Commission as it is responsible for most acts adopted at EU 

level.  

 

A typology of acts was also developed, characterising the types of acts that are adopted 

by the European Commission. The approach and the acts in the list were agreed with DG 

ENV. As there is no official agreed classification of EU acts, the acts were grouped under 

different categories (hereinafter ‘types of acts’) on the basis of their purpose. It is worth 

noting that the list of types of acts below was developed without taking into account 

whether or not they had legally binding or external legal effects.  

 
Table 4: Types of acts adopted by the Commission 

# Types of Commission acts  

1 Commission decisions/acts on authorisations for placing products on the market  

2 Commission decisions/acts on authorisations of substances for use 

3 Commission decisions/acts authorising activities or procedures  

4 Commission decisions/acts on authorisations of projects under EU Law 

5 Commission decisions/acts on setting up implementing rules 

6 Commission decisions/acts on the content of regulatory regimes/amendment of non-

essential elements 

7 Commission decisions/acts setting up measures to implement International resolutions 

8 Commission decisions/acts setting up harmonised methods and technical standards 

 
57 The Aarhus Implementation Guide (which has no legal value and cannot serve as authoritative interpretation 
of the Convention) defines it as follows: ‘the decisive issue is if the provision in question somehow relates to the 
environment. Thus, also acts and omissions that may contravene provisions on, among other things, city 
planning, environmental taxes, control of chemicals or wastes, exploitation of natural resources and pollution 
from ships are covered by paragraph 3, regardless of whether the provisions in question are found in planning 
laws, taxation laws or maritime laws’, (Guide section: ‘What can be reviewed?’, p. 197).   
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# Types of Commission acts  

9 Commission implementing acts on reporting methods and formats 

10 Commission decisions/acts on monitoring guidelines, criteria or parameters  

11 Commission decisions/acts adopting plans/programmes 

12 Commission decisions/acts on approval/authorisation of plans or programmes  

13 Commission acts introducing criteria, limits or emission levels for pollutants 

14 Commission decisions on exemptions and derogations 

15 Commission decisions on infringements addressed to Member States 

16 Commission communications/statements on interpretation of EU law and implementation 
strategies 

17 Commission decisions on financial support/funding and authorising Member States to grant 
financial support  

18 Commission decisions to delegate powers to other bodies 

19 Commission implementing acts setting up procedural rules 

20 Commission reports/reviews  

21 Commission implementing/delegated acts adapting the Annexes to technical and scientific 
progress 

22 Other 

 

Although Commission acts relating to infringement procedures are included in this list 

(being types of acts adopted at College of Commissioners level), no such acts have been 

gathered or counted58 taking into account the text of the Aarhus Regulation. As non-

challengeable acts, Article 2(2) Aarhus Regulation excludes them from the request for 

internal review procedure. While the requests for internal review that have been submitted 

to the Commission by environmental NGOs regarding these types of acts have been taken 

into account and acknowledged, no further data has been included on additional decisions 

on infringement proceeding or on the numbers of such decisions adopted by the 

Commission since 2006. Similarly, data on the decisions or numbers of decisions on state 

aid have not been gathered (in relation to Commission decisions authorising Member 

States to grant financial support), as they are excluded from the scope of the Aarhus 

Regulation even if they could be subject to action under Article 263(4) TFEU. However, 

the decisions that have been subject to a request for internal review have been counted 

and included in the analysis.  

 

Leaving aside the excluded categories, information collected from seven thematic 

Commission DGs59, as well as the Legal Service, led to the identification of an estimate of 

491 legal provisions stemming from existing EU legislation that require or empower the 

Commission to adopt an act potentially related to the environment. Since 2006, when the 

Aarhus Regulation was adopted, it is estimated that approximately 1,715 acts have 

actually been adopted. Over this period, there have been 105 challenges in respect 

of these acts as well as a number of excluded acts.  

2.1.2 Overview of the redress mechanisms 

The redress mechanisms at EU level can be grouped into two main types: administrative 

review (type 1) and judicial review (types 2-4). The following figure gives an overview 

of the procedures to be followed for the main redress mechanisms. 

 

 
58 Detailed information is available on the European Commission’s website: 
http://ec.europa.eu/atwork/applying-eu-law/infringements-
proceedings/infringement_decisions/?lang_code=en 
59 DGs CLIMA, ENER, ENV, GROW, JUST, MARE and SANTE. 
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Figure 3: Main redress mechanisms to review the legality of EU acts 

 
 

Internal review under the Aarhus Regulation: This is an administrative procedure, 

based on Article 10 of the Aarhus Regulation. The internal review is typically carried out 

by a Commission instance that is immediately senior to the service directly responsible for 

the EU administrative act challenged.  

Judicial review under the Aarhus Regulation: This is a judicial procedure under Article 

12 of the Aarhus Regulation, referring to Article 263 of the TFEU, to challenge a decision 

in relation to a request for internal review (on its admissibility or its merits). The judicial 

review is handled by the CJEU with input from the relevant Commission services. 

Review of legality under Article 263 TFEU: This is a judicial procedure to challenge an 

EU administrative act directly at the CJEU, without any prior request for internal review. 

This procedure is handled by the CJEU, with input from the relevant Commission services. 

Preliminary ruling under Article 267 TFEU: This is a judicial procedure challenging the 

validity of an EU act through national courts (typically linked to national acts), which then 

turn to the CJEU for a preliminary ruling on validity prior to the national judgment. 

Requests for preliminary rulings are handled by the CJEU, with input from the relevant 

Commission services.  

Another mechanism consistently promoted by the CJEU as a means of indirectly 

challenging the legality of an act of general scope is the plea of illegality referred to in 

Article 277 TFEU. This incident review of legality can be triggered by any applicant, 

including after the expiration of the time limit set out in Article 263 TFEU, but it can only 

be invoked in the course of another procedure – usually an action for annulment under 

Article 263 on the same grounds of review as those provided for in the latter. It may result 

in a declaration of inapplicability of the contested act. 

(See Annex 2 for a summary of all of the requests for administrative or judicial review.)  

2.1.3 Overview of challenges by reference to typology of acts and Commission 

services 

The majority of challenges received to date have been requests for internal review 

submitted to the Commission. As this is an administrative procedure, the preparation is 

somewhat less cumbersome for applicants and typically does not require legal 
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representation. 

 
Table 5: Number of challenges, by type of mechanism 

Type of challenge Total since 2006 

Internal review under the Aarhus Regulation 43 

Judicial review under the Aarhus Regulation 23 

Review of legality under Article 263 TFEU 35 

Preliminary ruling under Article 267 TFEU 4 

Total 105 

 

These numbers give an idea of the overall potential to challenge EU acts related to the 

environment, as well as relevant trends in the nature and type of challenges taken. In 

addition to providing an understanding of the current situation, these figures are useful in 

determining the likely impacts of measures and options for action proposed under the 

study. 

 

The judicial review under the Aarhus Regulation is therefore related to the same underlying 

act as that challenged under the Aarhus Regulation Internal Review. However, the 

challenge before the General Court relates to the Commission Decision on the procedural 

(in)admissibility of the request in relation to the Aarhus Regulation requirements. The 

number of judicial review cases under the Aarhus Regulation and of direct actions under 

Article 263(4) TFEU, reflect as separate cases those initiated in first instance courts and 

their appeals. Joint cases, however, are counted once (See Annex 2).  

 

The table below shows the number of legal provisions that require the European 

Commission to adopt acts of individual scope or general application for the main types of 

act identified. The most common are implementing rules, reports/reviews and acts 

concerning technical and scientific progress. When looking at the numbers of challenges 

by type of act, however, these are clearly focused on approval of substances, 

plans/programmes and placing products on the market. Accordingly, it is DG ENV, SANTE 

and GROW - which are responsible for many authorisations of substances - that have had 

the highest numbers of challenges.  

 
Table 6: Number of legal provisions and challenges, by type of act 

# Type of act Number of 
legal 

provisions 

Challenges 
since 2006 

5 Commission decisions/acts on setting up implementing rules 71 5 

20 Commission reports/reviews  66 0 

21 Commission implementing/delegated acts adapting the 
Annexes to technical and scientific progress 

56 8 

9 Commission implementing acts on reporting methods and 
formats 

47 0 

6 Commission decisions/acts on the content of regulatory 
regimes/amendment of non-essential elements 

35 2 

8 Commission decisions/acts setting up harmonised methods 
and technical standards 

34 2 

10 Commission decisions/acts on monitoring guidelines, criteria 
or parameters 

32 2 

22 Other 30 7 

19 Commission implementing acts setting up procedural rules 23 1 

14 Commission decisions on exemptions and derogations 21 0 

2 Commission decisions/acts on authorisations of substances 
for use 

21 39 



Study on EU implementation of the Aarhus Convention in the area of access to justice in environmental matters 
- final report 

   
   

  39 

# Type of act Number of 
legal 

provisions 

Challenges 
since 2006 

1 Commission decisions/acts on authorisations for placing 
products on the market 

11 17 

13 Commission acts introducing criteria, limits or emission 
levels for pollutants 

10 3 

7 Commission decisions/acts setting up measures to 
implement International resolutions 

9 0 

11 Commission decisions/acts adopting plans/programmes 6 3 

12 Commission decisions/acts on approval/authorisation of 
plans or programmes 

6 14 

3 Commission decisions/acts authorising activities or 
procedures 

5 0 

18 Commission decisions to delegate powers to other bodies 3 1 

16 Commission communications/statements on interpretation 

of EU law and implementation strategies 

2 0 

15 Commission decisions on infringements addressed to 

Member States 

1 1 

17 Commission decisions on financial support/funding and 

authorising Member States to grant financial support 

1 0 

4 Commission decisions/acts on authorisations of projects 
under EU Law 

1 0 

 Total  491 105 

 

The breakdown by DG gives an indication of the thematic areas more prone to challenge, 

as well as the burden on the various Commission DGs to handle them. While DG ENV has 

by far the largest number of legal provisions that require it to adopt acts or decisions 

related to the environment, it is in fact DG SANTE that handles the largest number of 

challenges actually received since 2006.  

 

As will be discussed further in the review of environmental impacts in Section 3.2.2, this 

is due to the nature of the acts, which tend to be related to regulations on pesticides, 

genetically modified organisms (GMOs), Regulation (EC) No 1907/2006 of 18 December 

2006 concerning the Registration, Evaluation, Authorisation and Restriction of Chemicals 

(the REACH Regulation), Directive 2003/87/EC of the European Parliament and of the 

Council of 13 October 2003 establishing a scheme for greenhouse gas emission allowance 

trading within the Community and amending Council Directive 96/61/EC (ETS Directive), 

the Emission Trading Schemes and Directive 2010/75/EU of the European Parliament and 

of the Council of 24 November 2010 on industrial emissions (integrated pollution 

prevention and control) (IED).  

 
Table 7: Number of legal provisions requiring acts related to environment, and total 
challenges per DG 

DG Number of legal 

provisions 

Number of acts 

adopted60 

Challenges since 

2006 

CLIMA 29 At least 106 7 

COMP 2 Unknown 2 

ENER 14 At least 27 5 

ENV 284 At least 506 15 

ENV & GROW 25 At least 171 18 

GROW 36 At least 212 4 

 
60 Information on the numbers of acts adopted was not given by Commission services for each legal provision, 

therefore the numbers in this column are indicative. Information on the numbers of acts adopted was missing 
for 17 legal provisions. 
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DG Number of legal 
provisions 

Number of acts 
adopted60 

Challenges since 
2006 

JUST 12 At least 3 0 

LS 1 - 161 

MARE 1 5 0 

REGIO 1 Unknown 1 

SANTE 85 At least 685 51 

SG 1 - 162 

Total 491 At least 1,715 105 

 

2.2 Implementation of the Aarhus Regulation – administrative review  

2.2.1 Description and functioning of the administrative review mechanism  

The Aarhus Regulation ((EC) No 1367/2006) sets out the rules governing the 

administrative review of acts and omissions of the EU institutions, bodies, offices and 

agencies. It contributes to the transposition into EU law and application of the Aarhus 

Convention63. For the first time since the establishment of the EU (then the European 

Community) in May 1950, an administrative review system has been established for 

decisions adopted by EU institutions.   

 
Box 3: Article 10 Aarhus Regulation  

Article 10 Aarhus Regulation  

1. Any NGO which meets the criteria set out in Article 11 is entitled to make a request for 
internal review to the Community institution or body that has adopted an administrative 
act under environmental law or, in case of an alleged administrative omission, should 
have adopted such an act.  

Such a request must be made in writing and within a time limit not exceeding six weeks 

after the administrative act was adopted, notified or published, whichever is the latest, 
or, in the case of an alleged omission, six weeks after the date when the administrative 
act was required. The request shall state the grounds for the review.  

2. The Community institution or body referred to in paragraph 1 shall consider any such 
request, unless it is clearly unsubstantiated. The Community institution or body shall 
state its reasons in a written reply as soon as possible, but no later than 12 weeks after 
receipt of the request.  

3. Where the Community institution or body is unable, despite exercising due diligence, to 
act in accordance with paragraph 2, it shall inform the NGO which made the request as 
soon as possible and at the latest within the period mentioned in that paragraph, of the 
reasons for its failure to act and when it intends to do so.  

In any event, the Community institution or body shall act within 18 weeks from receipt of the 
request. 

 

According to Article 10 of the Aarhus Regulation, any NGO that meets the requirements 

laid down in Article 11 can make a request for internal review, addressed to the same 

authority which has taken (or should have taken) the contested ‘administrative act under 

environmental law’. 

 

This instrument can be used to challenge the ‘administrative acts’ which, according to 

Article 2(1)(g) of the Aarhus Regulation are ‘any measure of individual scope under 

 
61 This row in the table relates to request for internal review no. 17 in the Repository.   
62 This row in the table relates to request for internal review no. 7 in the Repository. 
63 Recital 3 and 4 of Aarhus Regulation 1367/2006 and reflected in CJEU jurisprudence 
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environmental law, taken by a Community institution or body, and having legally binding 

and external effects’.  

 

Regarding ‘administrative omissions’, Article 2(1)(h) of the Aarhus Regulation defines 

them as ‘any failure of a Community institution or body to adopt an administrative act as 

defined’ previously’.  

 

Article 2(2) excludes from the scope of the request for internal review procedure those 

measures taken by a Community institution or body in its capacity as an administrative 

review body64, such as under infringements proceedings or competition rules (e.g. state 

aid). 

 

Measures of ‘environmental law’ are defined under Article 2(1)(f) Aarhus Regulation as 

those measures which, irrespective of their legal basis, contribute to the pursuit of the 

objectives of Community policy on the environment, as set out in the TFEU: preserving, 

protecting and improving the quality of the environment, protecting human health, the 

prudent and rational utilisation of natural resources, and promoting measures at 

international level to deal with regional or worldwide environmental problems. 

 

The Aarhus Regulation was adopted in 2006, prior to the entry into force of the Lisbon 

Treaty, within the context of Article 230(4) TEC (now Article 263(4)). The legal 

requirements for admissibility or standing of an action before the CJEU triggered limited 

opportunities for environmental NGOs to challenge EU acts. Those requirements were 

modified on the adoption of the Lisbon Treaty. It has been recognised that the purpose of 

the Aarhus Regulation mechanism is ‘…to facilitate “qualified entities” access to justice 

which those entities would not have under Article 263(4) TFEU as interpreted by the 

Court’65.  

 

The purpose of the internal request for review procedure has been described by AG in the 

appeal to the General Court case T/177-13 TestBioTech66 as the mechanism to reconsider 

the ‘procedure that led to the authorisation decision, in order to check whether new 

information or the re-evaluation of known information might justify the revision of the 

authorisation decision’67. 
 

Articles 10 and 11 of the Aarhus Regulation provide for access to the 

internal/administrative review procedure to NGOs, thus there are no cases of requests for 

internal review by individuals.  

 

The requirements for an administrative act to be subject to an internal review are that it 

should: be of individual scope68, have ‘legally binding and external effects’, and be adopted 

‘under environmental law’, as defined by Article 2(1)(g)(f) of the Aarhus Regulation69.  

 
64 See Recital 11 Aarhus Regulation. 
65 Explanatory Memorandum, Proposal for a Regulation on the application of the provisions of the Aarhus 
Convention on Access to Information, Public Participation in Decision-making and Access to Justice on 
Environmental Matters to EC institutions and bodies, COM/2003/0622 final - COD 2003/0242; Opinion of AG 
Szpunar, Case C-82/17 P, TestbioTech, para 36 (pending). 
66 Opinion of AG Szpunar, Case C-82/17 P, TestbioTech p. 40 referring to General Court case T/177-13 p. 52, 
available at: 
http://curia.europa.eu/juris/document/document.jsf?text=&docid=206866&pageIndex=0&doclang=EN&mode=
req&dir=&occ=first&part=1&cid=9796331  
67 Opinion of AG Szpunar, Case C-82/17 P, TestbioTech, para 40 (pending). 
68 A contrario, see judgments of 14 June 2012 in cases T-338/08 Stichting Natuur en Milieu and Pesticide Action 
Network Europe v European Commission and T-396/09 Vereniging Milieudefensie and Stichting Stop 
Luchtverontreiniging Utrecht v European Commission. 
69 In the judgment of 14 March 2018 in case T-33/16 TestBioTech eV v European Commission concerning the 
review of an authorisation for placing on the market a product containing GMOs, the General Court annulled the 
Commission’s letter declaring partially inadmissible the request for internal review on the ground that the 

Commission’s argument that the greater part of the complaints raised by the applicant in its request for internal 
review did not fall within the scope of environmental law was an error.  

 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=206866&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=9796331
http://curia.europa.eu/juris/document/document.jsf?text=&docid=206866&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=9796331
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This study analyses the Aarhus Regulation requirements alongside those under Article 

263(4) TFEU and Article 267 TFEU to determine the complementarity of all three  

mechanisms (see Section 3).  

 

The General Court requires that the institution or body that adopted the EU decision at 

stake ‘must consider the request and, once the internal review is concluded, may either 

reject the request for internal review as unfounded by reasoned decision or on the ground 

that the internal review did not lead to a different result than the one obtained by the 

authorisation decision or, as legally permitted, take any other measure it deems 

appropriate to amend the authorisation decision, including amendment, suspension or 

repeal of an authorisation’70. 

Procedural rules  

The procedure for the functioning of the Aarhus Regulation mechanism is quite simple, as 

described in its Article 10. Once an act is adopted, or required to be adopted (in the case 

of omission to act), an environmental NGO must submit the request in writing and 

according to the following requirements: 

◼ Within a time limit not exceeding six weeks after the administrative act was adopted, 

notified or published, whichever is the latest, or, in the case of an alleged omission, 

six weeks after the date when the administrative act was required.  

◼ It shall state the grounds for the review.  

 

In relation to the response from the EU institution the Regulation establishes that:  

◼ The EU institution must consider any such request, unless it is clearly unsubstantiated. 

◼ It is required to state its reasons in the written reply as soon as possible, but no later 

than 12 weeks after receipt of the request.  

◼ Where the Community institution or body is unable, despite exercising due diligence, 

to act within 12 weeks, it shall inform the NGO that made the request as soon as 

possible, and at the latest within the period mentioned in that paragraph, of the 

reasons for its failure to act and when it intends to do so.  

◼ In any event, the Community institution or body shall act within 18 weeks of receipt 

of the request. 

 
Box 4: Examples on the respect of time limits - administrative procedure 

Functioning of the request for internal review procedure  

Although the time limits are generally respected, there are some examples of cases where the 
NGOs took longer than six weeks from the adoption of the act to submit the request. In all cases, 

the Commission overlooked the delay and responded.  

For example, the request for internal review of the Commission Implementing Regulation (EU)  
No  365/2013 adopted on 22  April  2013 regarding  the  conditions  of  approval  of  the active  
substance glufosinate was submitted by PAN Europe on 29 May 2013 (four weeks later) and the 
request to review Commission Decision 2014/746/EU determining a list of sectors and subsectors 
which are deemed to be exposed to a significant risk of carbon leakage for the period 2015 to 

2019 under the ETS Directive 2003/87/EC adopted on 27 October 2014 was submitted by 
Greenpeace on 10 December 2014 (6 weeks later). However, the request for internal review of 

Commission Decision C(2015)363 recognising Le Commerce du Bois as a monitoring organisation 
under the Timber Regulation (EU) No. 995/2010 was submitted on 12 June 2015, 18 weeks after 
the adoption of the decision taken on 30 January 2015. 

On the other side, while the Commission has generally respected the time limits in its responses 
to requests for internal review, in some cases it took more than 12 weeks, with several instances 

of a response from the Commission taking longer than the 18-week time limit. 

Relevant examples of Commission response timelines include the above PAN Europe case on 

 
70 Case T-177/13 TestBioTech, para 52. 
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Functioning of the request for internal review procedure  

glufosinate, where the Commission responded on 6 August 2013 (9 weeks later), and the 
request from Greenpeace on carbon leakage, where the Commission responded on 3 March 2015 
(11 weeks later). Both responses respected the legal deadlines. However, the ClientEarth 
request for internal review of the Commission Implementing Decision C(2016)3549 granting an 
authorisation for uses of bis(2-ethylhexyl) phthalate (DEHP) under Regulation (EC) No 1907/2006 
was submitted on 3 August 2016 and the Commission responded on 7 December 2016 (16 

weeks). It took the Commission 20 weeks to respond to TestBioTech on the request for internal 
review of Commission Implementing Decision 2012/347/EU authorising the placing on the market 
of products containing, consisting of, or produced from genetically modified soybean, and 24 
weeks to respond to the ClientEarth request for an internal review of Commission Decision 
C(2016) 5644 granting an authorisation for uses of lead sulfochromate yellow and lead chromate 
molybdate sulfate red.  

 

The European Commission has adopted some structural and procedural measures to 

ensure higher levels of effectiveness and efficiency. For example, when several individual 

applicants request identical claims, the Commission encourages their combination into a 

single joint request, co-signed by all NGOs and with one NGOs as the designated contact 

point71. Another structural measure is the establishment of the Aarhus Network (composed 

of representatives of all of the DGs) to share experience and ensure consistency in 

responses.   

It is worth noting that for requests for internal review addressed to the Commission 

services, the administrative body that decides whether or not the act should be reviewed 

and signs the letter answering the request is always senior to and different than the service 

that adopted the challenged act (e.g. the Director General or the Commissioner).  

Other EU bodies are also subject to this procedure. However, as the Commission is the 

main EU body with executive responsibility, its acts are more likely to be subject to 

requests for internal review.  

2.2.2 Overview of experience to date with requests for internal review 

(administrative review) 

The information gathered on requests for internal (administrative) review shows that, 

since its adoption, the implementation of the Aarhus Regulation has led to 43 such 

requests to the Commission, of which 28 were dismissed as inadmissible on one or more 

ground (See Annex 2). A further 15 were analysed on the merits but did not lead to 

changes on the relevant decision. The reason for declaring the inadmissibility of the 28 

dismissed requests was non-compliance with the requirements set out in Article 2(1) of 

the Aarhus Regulation for administrative acts and omissions - in particular, with the 

concepts of ‘individual scope’ (25 dismissals), ‘legally binding and external effects’ (seven 

dismissals) and ‘environmental law’ (three dismissals). A further two requests were 

dismissed because they were acts adopted by the Commission in its capacity as an 

administrative review body. Where a request was declared inadmissible on the basis of 

several grounds all of them have been counted. This is shown in detail in Annex 2. 

Aarhus Regulation requirements for the admissibility of a request for internal review of 

acts on environmental matters (and for standing before the CJEU) limit the possibility to 

request an internal review to acts that are of individual scope and legally binding with 

external effects. It is important to understand the implications of those limitations in order 

to assess whether other mechanisms may be complementary. The table below presents 

the impact of each of the requirements in the review of decisions, by Commission service. 

 

 
71 See Europa website, page relating to requests for internal review under the Aarhus Regulation:  
http://ec.europa.eu/environment/aarhus/requests.htm  

http://ec.europa.eu/environment/aarhus/requests.htm
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Table 8: Results of the Requests for Internal Review per requirement and DG 

DG Inadmissible Admissible 

Individual 
scope 

Environ-
mental law 

Legally binding 
and external 
effects 

Article 2(2)*  Dismissed 
on merit 

CLIMA 2  
   

COMP 1  1 2 
 

ENER 3 1 2 
  

ENV 6  
 

1 2 

ENV & GROW 
 

 1 
 

2 

LS   1   

REGIO 
 

 1 
  

SANTE 12 2 
  

11 

SG 1  1 1  

Total 25 3 7 4 15 

* Inadmissible Article 2(2) Aarhus Regulation: competition rules & infringement 

 

As the mapping exercised assigned a type of act to each legal provision and challenge 

identified, it is possible to review the types of acts that have been subject to requests for 

internal review. This can shed light on the likelihood that different types of acts are able 

to the admissibility requirements of a request for internal review under the Aarhus 

Regulation.  

 

Box 5: Overview of the types of acts subject to request for internal review 

Overview of the types of acts subject to request for internal review procedure and the 
individual scope requirement 

The 43 requests for internal review identified through this study covered 10 types of acts in total 
(see Annex 2). Of these 43, 29 requests (around two-thirds) fell into three types of act: 

• Commission decisions/acts on authorisations of substances for use (12 requests) 
• Commission decisions/acts on authorisations for placing products on the market (10 

requests) 
• Commission decisions/acts on approval/authorisation of plans or programmes (7 

requests) 
 
A total of 15 requests were eventually assessed on the merit, meaning they were considered 
admissible on at least some counts. These covered 5 types of acts, as follows: 

• Commission decisions/acts on authorisations for placing products on the market (10 
requests) 

• Commission decisions/acts on authorisations of substances for use (2 requests) 

• Commission decisions/acts on approval/authorisation of plans or programmes (1 request) 
• Commission acts introducing criteria, limits or emission levels for pollutants (1 request) 
• Commission decisions to delegate powers to other bodies (1 request) 

 
A total of 25 requests were initially dismissed by the Commission as failing to meet the 
requirement that the act be of individual scope (5 of these were the subject of a judicial review, 

in 3 cases the Commission decision on individual scope was overturned by the General Court and 
2 cases are ongoing). These cover 8 types of acts, as follows: 

• Commission decisions/acts on authorisations for placing products on the market (10 
requests, 1 judicial review ongoing) 

• Commission decisions/acts on approval/authorisation of plans or programmes (7 
requests, 2 accepted by General Court) 

• Commission decisions/acts adopting plans/programmes (2 requests) 

• Commission decisions/acts on monitoring guidelines, criteria or parameters (2 requests) 
• Commission decisions/acts on authorisations for placing products on the market (1 

request, 1 judicial review ongoing) 
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Overview of the types of acts subject to request for internal review procedure and the 
individual scope requirement 

• Commission acts introducing criteria, limits or emission levels for pollutants (1 request, 1 
accepted by General Court) 

• Commission implementing/delegated acts adapting the Annexes to technical and scientific 
progress (1 request) 

• Other (1 request) 

 

These data show that:  

◼ There are different outcomes within single types of acts, which might suggest different 

approaches to determining this by the Commission services. Although they might be 

justified by the specific circumstances of the case, clarification so as to ensure a 

harmonised approach by the EU institutions within their responses to requests for 

internal review, might be useful. The European Commission has already taken some 

measures, such as the establishment of an internal network of Aarhus legal 

coordinators72, but additional coordination measures might be needed (See Section 4 

Proposed options).  

◼ Authorisations regarding substances are primarily considered not to have individual 

scope (10 requests) but, in a few cases, were considered on their merits (2 requests). 

At the same time, acts granting authorisations for placing products on the market 

have almost always been assessed on the merits, with 1 out of 10 requests pending 

judicial review after being rejected as inadmissible on grounds of individual scope. 

◼ While one request on a concrete state aid decision was deemed inadmissible on the 

grounds that it did not meet the requirement of individual scope, another was 

considered inadmissible under the Article 2(2) Aarhus Regulation exemption on 

competition rules. This difference in the assessment might be justified by the 

circumstances of the case.  

Overall, of all of the Commission acts that were the subject of a request for internal review, 

25 (just over half) were initially considered by the Commission as acts of general scope, 

thus not meeting the requirements of a request for internal review. Twelve of the 22 types 

of acts identified here have not yet been tested. These data are analysed further in Section 

3.1.1.2.1 

2.2.3 Review of the ACCC findings  

The various requirements of the internal review procedure provided by the Aarhus 

Regulation have been examined by the ACCC to consider whether it compensates for the 

shortcomings in EU law that were identified in the jurisprudence73, as follows:  

Standing for entities other than NGOs 

Article 10 paragraph (1) of the Aarhus Regulation only entitles NGOs that meet particular 

criteria to make a request for an internal review, yet Article 9, paragraph 3, requires that 

‘members of the public’ who meet the criteria, if any, laid down in the law, be given access 

to administrative or judicial procedures. The term ‘members of the public’ in the Aarhus 

Convention includes but is not limited to NGOs. While Article 9(3) of the Aarhus Convention 

is interpreted as to allow parties a degree of discretion to provide criteria that must be 

met by members of the public before they have access to justice, according to the ACCC, 

in barring all members of the public except NGOs meeting the criteria of its Article 11, the 

Aarhus Regulation fails to correctly implement Article 9, paragraph 3 of the Convention74.  

 
72 This facilitates, inter alia, coordination between the members of staff dealing with requests for internal reviews 
in different Commission services 
73 Aarhus Convention Compliance Committee, ACCC/C/2008/32 (EU) Part II, para 85 
74 Aarhus Convention Compliance Committee, ACCC/C/2008/32 (EU) Part II, para 92 and 93. 
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Acts of individual scope 

Many requests have been declared inadmissible due to non-fulfilment of the requirements 

set out by Article 10(1), Article 2(1)(f)(g) and Article 2(2) of the Aarhus Regulation 

defining the ‘administrative act’, in particular the requirements for the act to be of 

individual scope75.  

 

In terms of the legislation implementing the Aarhus Convention, the ACCC recognises that 

‘whilst Article 9, paragraph 3 allows parties a degree of discretion to provide criteria that 

must be met by members of the public before they have access to justice […], it does not 

allow parties any discretion as to the acts or omissions that may be excluded from 

implementing laws’76.  

 

The Convention recognises that the definition of sufficient interest and impairment of a 

right is to be determined in accordance with the requirements of national law, and 

consistently with the objective of giving the public concerned wide access to justice within 

the scope of this Convention. Accordingly, there is no reason to construe the concept of 

‘acts’ in Article 9(3) of the Aarhus Convention as covering only acts of individual scope77. 

 

An internal review procedure that covered only measures of individual scope would be 

very limited, since acts adopted in the field of the environment are primarily acts of general 

application. In the light of the objectives and purpose of the Aarhus Convention, such 

limitation is not justified78.  

 

While it was claimed79 that limiting ‘administrative acts’ to measures of individual scope is 

justified in light of the conditions laid down in Article 263(4) TFEU (formerly Article 230 

TEC), and in order to create a parallel system, the ACCC considered the conditions laid 

down in this provision — in particular the condition that the contested act must be of direct 

and individual concern to the applicant — to apply equally to measures of individual scope 

that are not addressed to the applicant80. A measure of individual scope will not necessarily 

be of direct and individual concern to an NGO meeting the conditions laid down in Article 

11 of the Aarhus Regulation. Limiting the concept of ‘acts’ exclusively to measures of 

individual scope does not ensure that the condition laid down in Article 263(4) TFEU (that 

the contested act must be of direct and individual concern to the applicant) will be satisfied 

(for further analysis of these requirements, see Section 3)81. The ACCC considered that: 

 

‘51. In particular, the Committee agrees with the General Court’s analysis that “there is 

no reason to construe the concept of ‘acts’ in Article 9, paragraph 3 of the Convention as 

covering only acts of individual scope” and that “there is no correlation between measures 

of general application and measures taken by a public authority acting in a judicial or 

legislative capacity”. It follows that Article 10(1) of the Aarhus Regulation fails to correctly 

implement Article 9, paragraph 3 of the Convention in so far as the former covers only 

acts of individual scope’. 

 

 
75 Aarhus Convention Compliance Committee, ACCC/C/2008/32 (EU) Part II, para 94 and para 51. 
76 Aarhus Convention Compliance Committee, ACCC/C/2008/32 (EU) Part II, reflecting the General Court’s 
analysis, adopted on 17 March 2017, para 52, p. 13. 
77 Aarhus Convention Compliance Committee, ACCC/C/2008/32 (EU) Part II, para 51. 
78 Aarhus Convention Compliance Committee, ACCC/C/2008/32 (EU) Part II, para 51 referring to para 76 of the 
General Court ruling in the Stichting Milieu case. 
79 Council of the EU, as described in Aarhus Convention Compliance Committee, Findings and recommendations 
with regard to communication ACCC/C/2008/32 (Part II) concerning compliance by the European Union p. 51 
and referring to the General Court ruling in the Stichting Milieu case, referring to the hearing of the case, and 
which was annulled on appeal in case C-404/12 P and C-405/12 P, 13 January 2015. 
80 Aarhus Convention Compliance Committee, Findings and recommendations ACCC/C/2008/32 (EU) Part II p. 
51 referring to the General Court ruling in the Stichting Milieu case, annulled on appeal in case C-404/12 P and 

C-405/12 P, 13 January 2015. 
81 Aarhus Convention Compliance Committee, Findings and recommendations ACCC/C/2008/32 (EU) Part II 
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The ACCC argues that limiting the concept of administrative acts to measures of individual 

scope is not justified, in light of the conditions laid down in Article 263(4) TFEU. It 

concludes that there is no reason to limit the concept of administrative acts to acts of 

individual scope. Article 9(3) of the Convention does not limit the possibility for requesting 

internal review of acts of general scope. On that basis the ACCC considers the requirement 

under the Aarhus Regulation to fail to comply with Article 9(3) of the Convention.82 

Exemption from administrative review 

The ACCC examined the compliance of the exemptions enumerated as a non-exhaustive 

list under Article 2 paragraph (2) Aarhus Regulation with Article 9(3) Aarhus Convention. 

It stated that ‘without having any concrete examples of breaches before it, the Committee 

does not go so far as to find non-compliance in this respect’83.  

Acts not having legally binding and external effects 

The ACCC examined the fact that the Aarhus Regulation generally excludes all acts that 

do not have legally binding and external effects. It stated: ’In this context the reasoning 

used by the Committee to find that the “individual scope” criterion is invalid (see para.51 

above) applies by analogy. The Committee is not convinced that generally excluding all 

acts that do not have legally binding and external effects is compatible with Article 9, 

paragraph 3 of the Convention. It appears to the Committee that some acts by the party 

concerned that do not have legally binding or external effect, including some or all of those 

referred to by the communicant, 75 might be covered by Article 9, paragraph 3.’  

 

‘104. It follows that Article 10(1) of the Aarhus Regulation fails to implement Article 9, 

paragraph 3 of the Convention in so far as it covers only administrative acts, or omissions 

to adopt such acts, that have legally binding and external effects’84.  

 

The ACCC concludes that the Aarhus Regulation does not correct or compensate for the 

failings in the EU jurisprudence regarding Article 263(4), and thus leaves the Party 

concerned in non-compliance with Article 9, paragraphs 3 and 4 of the Convention85.  

2.2.4 Stakeholder perspectives 

The findings and recommendations of the ACCC were triggered by the communication 

submitted by the NGO, ClientEarth, supported by other entities. The communication from 

NGOs alleges that the Aarhus Regulation adopted by the EU to comply with the provisions 

of the Convention, ‘…fails to grant to individuals or entities, other than NGOs, such as 

regional and municipal authorities, access to internal review. As a result, the EU fails to 

comply with Article 3, paragraph 1, and Article 9, paragraph 2, of the Convention’86.  

 

Stakeholders have provided feedback on their perceptions and experience with the internal 

review mechanism under the Aarhus Regulation on several occasions, both within and 

outside the scope of this study. The OPC, in particular, provided a snapshot of the 

perspectives of all types of stakeholders on the functioning of the mechanism. More 

specific views were presented on different opportunities - in particular by NGOs and 

industry in the context of the Roadmap - through the arguments presented during the 

ACCC case, in discussions held in the focus groups organised for this study (Annex 6), and 

via position papers issued in the context of the OPC (Annex 7).  

 
82 Aarhus Convention Compliance Committee, ACCC/C/2008/32 (EU) Part II, paras 51 and 94. 
83 Ibid., para 111.   
84 Aarhus Convention Compliance Committee, Findings and recommendations with regard to communication 
ACCC/C/2008/32 (Part II) concerning compliance by the European Union, para 103 and 104 . 
85 Aarhus Convention Compliance Committee, Findings and recommendations with regard to communication 
ACCC/C/2008/32 (Part II) concerning compliance by the European Union, para 120. 
86 Aarhus Convention Compliance Committee, Findings and recommendations with regard to communication 
ACCC/C/2008/32 (Part I) concerning compliance by the EU, ECE/MP.PP/C.1/2011/4/Add.1 of 24 August 2011. 
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This section presents an overview of the results of the OPC in relation to the Aarhus 

Regulation. It then summarises the arguments presented, particularly those of NGOs and 

industry representatives, via other sources.   

Responses to the OPC 

Perceptions 

The OPC included several questions on respondents’ perceptions of the functioning of the 

Aarhus Regulation and the possibilities it offers individuals and NGOs for access to an 

internal review mechanism.  

 

The first question on the Aarhus Regulation (Q11) referred to the possibilities for NGOs 

and for individuals to request the EU to carry out an internal review of a decision it has 

made that impacts the environment.  

 

For individuals, this possibility was rated either very or slightly positively by 45 

respondents (25.7%), chiefly business associations, business organisations and public 

authorities, while it was rated negatively or slightly negatively by 82 respondents (46.8%), 

typically environmental NGOs, EU citizens and other organisations.  

 

The possibility for NGOs to request an internal review by the EU institutions was considered 

very or slightly positive by 58 respondents, mainly from business associations, business 

organisations and public authorities (33.1%), while it was negative or slightly negative for 

64 respondents (36.5%), mainly from environmental NGOs, other NGOs and EU citizens. 

The remaining respondents either gave a neutral assessment, did not reply, or did not 

know.  

 

The results are presented in Figure 4 and Figure 5 below, by type of respondent.  
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Figure 4: Answers to OPC Q11 a ‘How would you rate the current possibilities for 
individuals to request the EU to carry out an internal review of a decision it has made that 

impacts the environment?’ 

 
 
Figure 5: Answers to OPC Q11 b ‘How would you rate the current possibilities for NGOs 
to request the EU to carry out an internal review of a decision it has made that impacts 

the environment?’ 

 
 

The answers show two clear streams, with environmental organisations, EU citizens and 

other organisations/NGOs holding a largely negative perception, while business 

associations, company/business organisations and public authorities have a mainly 

positive perception of the possibility of access to an internal review mechanism for both 

individuals and NGOs.   

 

Respondents were also asked to rate the importance of several problems identified by the 

ACCC in relation to the Aarhus Regulation (Q20) from 1 (least important) to 4 (most 

important). The results are shown below.  
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Figure 6: Answers to OPC Q20 ‘The Aarhus Convention Compliance Committee noted 
several problems listed below. How would you rate the importance of each of these 

problems?’ 

 

 

Answers reveal that the greatest importance was given to Aarhus Regulation requirements 

that an act should be of individual scope and should be adopted under environmental law, 

with 107 respondents (61.1%) providing a rating of 3 or 4 for both issues. This was 

followed by the requirement that the acts have legally binding and external effects, 86 

respondents (49.1%), and the fact that the Aarhus Regulation is only open to NGOs, 81 

respondents (46.2%).  

 

Here, again, two streams are evident when examining the answers by type of respondent. 

On the one hand, all issues are rated as ‘least important’ by the majority of 

company/business organisations and business associations, with environmental 

organisations, EU citizens and other organisations/NGOs tending to give all issues a rating 

of 3 or 4.  

 

This is reflected in the replies to the follow-up open question (Q21), which provided 

respondents with the opportunity to describe their experiences in relation to the problems 

listed under Q20. Most responses come from citizens, environmental organisations and 

NGOs. The issues highlighted in the responses included:  

◼ Individual scope is too difficult to demonstrate, leading to most internal reviews 

initiated by NGOs being considered inadmissible and thus rejected. This requirement 

also excludes environmental claims from being raised when they request the review 

of acts which relate to more than one person and carry important environmental 

impacts (e.g. pesticides and chemical substances, fracking, GMOs etc.).  

◼ There is no possibility to challenge EU acts of general scope or acts which are not 

legally binding. 

◼ The requirement for acts to be adopted ‘under environmental law’ in order to be 

reviewable ignores the fact that other acts under other legal basis can also have 

impacts on the environment. The limitation of challenges under the Aarhus Regulation 

to acts ‘under environmental law’ ignores the potential impact on the environment of 

acts under other pieces of EU legislation related to the environment.  

◼ Strict admissibility criteria create an unfair system where certain actors are privileged 

over others (e.g. big corporations vs. EU citizens) creating an uneven playing field.  

◼ Conditions for access to justice tend to vary by national court, be costly, lengthy and 
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complex to navigate and only actors with means can afford to initiate proceedings, 

meaning that the overly strict requirements under the Aarhus Regulation are not 

alleviated by the existence of other mechanisms. 

Experience 

Another set of questions in the OPC concerned the experience of stakeholders in using the 

Aarhus Regulation request for internal review mechanism.  

 

Of the 21 respondents who indicated that they had participated in, or had been affected 

by, a request for internal review (Q22), 15 rated the process as unsatisfactory, including 

all nine NGOs. Only three rated it as satisfactory, including one academic/research 

institution, one EU citizen and one public authority (Q23). The reasons given by 

respondents included:  

◼ Most requests for internal review are rejected because they do not meet admissibility 

requirements (e.g. that the challenged act be of ‘individual scope’ or have ‘legally 

binding and external effects’). 
◼ There is insufficient clarity and consistency with respect to whether requests will be 

considered admissible (e.g. GMOs and chemicals) due to the Regulation’s criteria. 

Furthermore, even when requests are considered admissible, they are usually 

dismissed on the merits by the Commission. 

◼ Some replies on decisions are insufficient, lack justification or do not address the 

underlying problem. 

 

Due to these deficiencies, many pointed to the limited utility of the internal review 

mechanism under the Aarhus Regulation. They called for its scope to be extended to acts 

of general scope, or all acts having legal effects, and for an amendment such that all acts 

that contravene EU law related to the environment are open to challenge.   

Overall assessment 

A stark contrast is evident between the views expressed by environmental organisations 

and industry stakeholders. Many citizens and environmental organisations find the 

admissibility criteria and scope requirements under the Aarhus Regulation overly 

restrictive and believe they should be revised accordingly, while almost all industry 

stakeholders (business associations and companies) are against extending the scope of 

review, believing that it would expose the system to endless objections and indirectly alter 

the system of remedies provided under EU primary law.  

 

The considerations raised in OPC generally match the views expressed in other forums by 

different types of stakeholders, as described below.  

NGOs 

 

The findings and recommendations of the ACCC were triggered by the communication 

submitted by the NGO ClientEarth, supported by other entities. The issues raised by the 

communicant are reflected in different, publicly available NGO position papers, as well as 

in the consultation carried out as part of this project, e.g. in the focus group meetings. 

 

The communication from NGOs alleges that the Aarhus Regulation adopted by the EU to 

comply with the provisions of the Convention, ‘…fails to grant to individuals or entities, 

other than NGOs, such as regional and municipal authorities, access to internal review. As 

a result, the EU fails to comply with Article 3, paragraph 1, and Article 9, paragraph 2, of 

the Convention’87.  

 
87 Aarhus Convention Compliance Committee, Findings and recommendations with regard to communication 
ACCC/C/2008/32 (Part I) concerning compliance by the EU, ECE/MP.PP/C.1/2011/4/Add.1 of 24 August 2011. 
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Indeed, in the focus group meeting with NGOs, some expressed their reservations 

concerning the added value of the Aarhus Regulation mechanism in its current form, given 

the restrictive conditions imposed on its use and the fact that the possibility of going to 

court does not allow for a substantive review of the original request for internal review.   

 

These concerns are further detailed in position papers and correspond – broadly - to the 

issues identified in the OPC. 

 

Individual scope 

 

Environmental organisations and NGOs perceive the requirement of ‘individual scope’ as 

the most significant obstacle in accessing internal review, as so many of the 43 requests 

for internal review under the Aarhus Regulation have been rejected on this ground. They 

believe that this requirement in effect restricts the review procedure to certain limited 

categories of acts, i.e. those that address directly an individual or organisation as opposed 

to category of or several actors (as is the case for most environmental acts). This excludes, 

for example, requests for internal review of acts addressed to a Member State or acts that 

regulate a specific subject (such as a substance).  

 

Environmental organisations would like to see the Aarhus Regulation amended and this 

requirement removed. They point to the fact that the Commission’s proposal for the 

Regulation did not contain this criterion, instead defining ‘administrative act’ as ‘any 

administrative measure taken under environmental law by a Community institution or 

body having legally binding and external effect’.  

 

Legally binding and external effects 

 

While the environmental organisations and NGOs responding to the OPC do not disagree 

with the requirement for acts or omissions to have legal effects (i.e. to have the potential 

to contravene   environmental law) in order to be challengeable, they consider the 

interpretation given to ‘legally binding and external effects’ exceeds this criterion.   

 

Under environmental law 

 

The requirement that acts must be adopted ‘under environmental law’ in order to be 

subject to a request for internal review under the Aarhus Regulation has been criticised by 

environmental organisations and NGOs as being more restrictive than the definition of 

challengeable acts provided by Article 9(3) of the Aarhus Convention, which refers to acts 

and omissions which ‘contravene’ provisions of laws ‘relating to the environment’.  

 

Environmental organisations and NGOs argue that an act adopted ‘under environmental 

law’ would be one which is intended to contribute to the environmental policy of the EU, 

whereas an act contravening provisions relating to the environment does the opposite. In 

some cases, these notions may overlap, for example where an act is intended to contribute 

to an environmental policy but fails to do so or does so insufficiently. However, restricting 

the scope of review to acts adopted under environmental law excludes acts pursuing 

different objectives that might come into opposition with EU environmental policy.  

 

They argue that this interpretation is consistent with the environmental integration 

principle under Article 11 TFEU, according to which ‘Environmental protection 

requirements must be integrated into the definition and implementation of the Union’s 

policies and activities, in particular with a view to promoting sustainable development’.  

 

Environmental organisations and NGOs suggest that the Aarhus Regulation be amended 

to make reference to acts or omissions which ‘contravene environmental law’, rather than 

acts adopted ‘under environmental law’.   
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Industry 

 

The position papers submitted by industry stakeholders argue that NGOs have privileged 

access to both judicial and administrative review mechanisms under Articles 10 and 12 of 

the Aarhus Regulation, which exceeds the requirements of the Aarhus Convention. Article 

10 under the Aarhus Regulation gives NGOs exclusive rights to request internal reviews of 

EU legislation of individual scope, while Article 12 allows NGOs to challenge the legality of 

the EU’s response or failure to respond on time or in due form, with the CJEU. These 

provisions have led to environmental NGOs requesting administrative reviews in 43 cases 

and initiating proceedings with the CJEU in 23 cases.    
 

Business and trade associations stress the importance of the individual scope requirement 

under Article 11 of the Aarhus Regulation, stating that it is necessary to ensure a level 

playing field among non-privileged applicants in access to the CJEU under Article 263 

TFEU, as it limits the possibilities for NGOs to challenge acts.  

2.2.5 Interactions with other mechanisms 

The requirements linked to the definition of an administrative act trigger certain limitations 

on the types of acts that can be subject to request for internal review by environmental 

NGOs.  

 

While it is acknowledged that the Aarhus Regulation was adopted to facilitate access to 

justice for specific stakeholders, in view of the limitations under Article 263(4) TFEU 

requirements to challenge EU acts, the objective of the Regulation does not seem to be 

achieved by the requirements as currently designed. It provides limited opportunity to 

challenge acts for NGOs, which do not have access to the CJEU according to the EU 

jurisprudence on Article 263(4) TFEU. The changes brought about by the Lisbon Treaty 

have had little effect on the mechanisms under the Aarhus Regulation. That leaves 

environmental NGOs without the possibility to challenge certain EU regulatory acts through 

both the administrative and judicial review procedures foreseen under the Aarhus 

Regulation.  

 

The ACCC findings refer to the Council claim in the Stichting Milieu case before the General 

Court, that limiting ‘administrative acts’ to measures of individual scope is justified in light 

of the conditions laid down in Article 263(4) TFEU and in order to create a parallel system. 

The ACCC agreed with the General Court’s conclusions that a measure of individual scope 

will not necessarily be of direct and individual concern to an NGO meeting the conditions 

laid down in Article 11 of the Aarhus Regulation. Limiting the concept of ‘acts’ exclusively 

to measures of individual scope does not ensure that the condition laid down in Article 230 

TEC (that the contested act must be of direct and individual concern to the applicant) will 

be satisfied (for further analysis of these requirements, see Section 3)88.  

 

It is important to assess the extent to which other mechanisms are available for NGOs to 

challenge decisions on environmental matters, complementing those provided by the 

Aarhus Regulation, for example to undertake a judicial procedure to challenge types of 

acts that are not of individual scope or legally binding. The requirements under the third 

limb of Article 263(4) TFEU, introduced by the Lisbon Treaty, are presented in the next 

sections in order to analyse their impact on the right of access to justice. 

 
88 Aarhus Convention Compliance Committee, Findings and recommendations with regard to communication 
ACCC/C/2008/32 (Part II) concerning compliance by the European Union, para 51. 
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2.2.6 Conclusions  

The statistics indicate that 15 out of 43 requests were assessed on the merits, although 

all were subsequently dismissed. The limited admissibility rate of requests for 

administrative review brought by NGOs is primarily due to the requirements of ‘individual 

scope’ and ‘legally binding and external effects’, although several cases have also been 

argued on the requirements of the act to be adopted under environmental law or the 

standing of the claimant as an environmental NGO.  

 

The types of act that are of individual scope and can be subject to the administrative 

review mechanism on environmental matters is limited. Decisions on environmental 

matters aim to protect public interest and are typically of general scope, meaning that 

there are few acts on environmental matters that can be considered of individual scope. 

This is confirmed by an analysis of the existing requests for internal review, where 25 of 

the 43 requests submitted to the Commission were considered inadmissible for not 

complying with the requirement of individual scope (see Table 8 and Annex 2). The 

requirements for the act to have legally binding and external effects (raised in seven cases) 

and to be adopted under environmental law (raised in the response to three requests) 

provide additional limitations. 

 

The definition of general scope by the CJEU is quite broad and applies to any act that has 

legal effect on a category of people considered in a general and abstract way. The notion 

of individual scope thus limits the number of acts on environmental matters subject to 

challenge. This is reflected NGO perceptions, which consider the difficulty in proving 

individual scope in the requests for internal review as the main obstacle for access to 

justice. The requirement for the acts to have legally binding and external effects is 

interpreted in a restricted way with respect to NGOs’ right of access to justice.  

2.3 Implementation of the Aarhus Regulation – judicial review 

2.3.1 Description and functioning of the judicial review mechanism of the 

requests for internal review decisions under the Aarhus Regulation  

Article 10 of Regulation (EC) No 1367/2006 provides that a decision is to be made on a 

request for internal review. This decision – addressed to the NGO that has initiated the 

review procedure – can, then, be challenged under Article 12 Aarhus Regulation, read in 

conjunction with Article 263(4) TFEU. Articles 10 and 12 of the Aarhus Regulation thus 

facilitate access to justice of that NGO, as the response to the request for internal review 

leads to an individual decision for the purposes of Article 263(4) TFEU (see below). 

 
Box 6: Article 263(4) TFEU 

Article 263(4) TFEU  

Any natural or legal person may, under the conditions laid down in the first and second paragraphs, 
institute proceedings against an act addressed to that person or which is of direct and individual 

concern to them, and against a regulatory act which is of direct concern to them and does not 
entail implementing measures.  

 

According to Article 12 of the Aarhus Regulation, the NGOs concerned can also institute 

proceedings against a decision related to the request for internal review before the CJEU 

‘in accordance with the relevant provisions of the Treaty’, namely Article 263(4) TFEU. The 

Lisbon Treaty amended Article 263(4) TFEU, which already established that any natural or 

legal person may institute proceedings against an act that is addressed to that person or 

which is of direct and individual concern to the person. It added the third limb, i.e. 

providing that any natural or legal person may institute proceedings against a regulatory 

act which is of direct concern to them and does not entail implementing measures. 
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It is up to the environmental NGO that presented the request for internal review to decide 

whether to bring the case before the CJEU or not. The mechanism under the Aarhus 

Regulation allows NGOs to challenge a decision of the Commission regarding the request 

for internal review, however, the CJEU does not issue a ruling on the merits of the request. 

In those cases, the CJEU may consider the illegality of the measure challenged by the 

request for internal review when finding on the Commission decision on the request, and 

only if the illegality of the act challenged is referred to or mirrored in the application to the 

CJEU against the Commission reply to the request for internal review89. Therefore, on the 

interpretation or application by the Commission of the requirements of an internal review, 

the CJEU rules on whether the acts are of individual scope90, have ‘legally binding and 

external effects’ and have been adopted ‘under environmental law’, as defined by Article 

2(1)(f) of the Aarhus Regulation. 

 

The legal issues in respect of the requirements for standing discussed in relation to direct 

actions under Article 263(4) TFEU mirror those in actions triggered by Article 12 of the 

Aarhus Regulation in accordance with Article 263(4) (see Section 3.4 for further 

discussion).  

 

The procedure for the proceedings before the CJEU on a decision by an EU institution is 

regulated under the Rules of Procedure of the CJEU91. There are specific provisions 

concerning the different procedures before the CJEU, such as preliminary ruling procedure, 

direct action, and appeal against decisions of the General Court or opinions92.  

 

The General Court is the lower court of the CJEU. The senior court is the Court of Justice. 

Actions related to requests for internal review are seen by the General Court but any of 

the parties may appeal a decision of the General Court to the Court of Justice within two 

months of notification of that decision. This applies to decisions on matters such as lack 

of competence or inadmissibility, as well as those deciding substantive points in whole or 

in part (Article 56(1), Statute). Appeals against decisions of the General Court are 

reasonably common: between 20-30% of all decisions capable of being challenged each 

year are appealed93. 

 

In general, proceedings before the Court take between one to two years. The appeal of a 

case involves a delay on the finalisation of the case, which may then extend to four years 

(see Annex 2). They comprise the following phases: 

 

◼ Written proceedings: involving an exchange of pleadings between the parties. In 

the cases before the General Court, the written stage of the proceedings is where the 

arguments are presented and thus where the subject matter of the action is defined, 

the pleas in law made and all factual evidence put to the court. This stage usually 

entails the submission of the application and the defence, as well as a reply from the 

applicant and a rejoinder from the defendant. However, other pleadings can also be 

exchanged, such as applications to intervene, statements in intervention, observations 

on such applications and statements, as well as other administrative documents and 

supporting evidence94. 

◼ A preliminary report is presented by the judge-rapporteur to the Court. This 

preliminary report is not published or shared with the parties. Rather, it is used by the 

 
89 Case T-177/13 p. 56. 
90 A contrario, see judgments of 14 June 2012 in cases T-338/08 Stichting Natuur en Milieu and Pesticide Action 
Network Europe v European Commission and T-396/09 Vereniging Milieudefensie and Stichting Stop 
Luchtverontreiniging Utrecht v European Commission. 
91 https://curia.europa.eu/jcms/upload/docs/application/pdf/2012-10/rp_en.pdf 
92 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM%3Aai0049  
93 Thomson Reuters, Litigation before the General Court by private parties: common procedural rules, Practical 
Law, 2019 
94 Thomson Reuters, Litigation before the General Court by private parties: common procedural rules, Practical 
Law, 2019 

 

https://curia.europa.eu/jcms/upload/docs/application/pdf/2012-10/rp_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM%3Aai0049
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General Court solely for internal case management. 

◼ Measures of inquiry: the General Court may request measures of inquiry, such as 

the personal appearance of the parties, documents, oral testimony, expert report, 

inspection of the place or thing in question. 

◼ A hearing may take place, if necessary. In the procedures before the General Court, 

oral hearings are generally short and used only to clarify or draw out key points or 

answer questions from the court. The oral procedure involves a hearing of all parties 

and any witnesses or experts before the judges, as well as submissions of the 

Advocate General95. 

◼ Opinion of the Advocate General: In particularly complex cases, the General Court 

may be assisted by an Advocate General, appointed on an ad hoc basis from among 

the General Court judges to advise the court on how it should decide the case.  

◼ The final decision: the General Court decides by judgment or by order.  

 

An action brought before the General Court does not suspend the operation of the 

contested act. The court may, however, order its suspension or other interim measures 

on the basis of three cumulative grounds:  

◼ The action in the main proceedings must not appear, at first sight, to be without 

reasonable substance (Article 156(3), Rules of Procedure). 

◼ The applicant must show that the measures are urgent and that it would suffer serious 

and irreparable harm without them (Article 156(3), Rules of Procedure). 

◼ The interim measures must take account of the balancing of the parties' interests and 

of the public interest96. 

 

The procedure before the General Court does not incur court fees. A successful party may 

be able to recover their legal costs from the unsuccessful party. Any person who is not 

able to meet the costs of the case may apply for legal aid97.  

 

2.3.2 Overview of experiences to date with judicial review of decisions on requests 

for internal review  

A request for internal review (administrative procedure) may lead to a challenge before 

the General Court of the response by the EU institution. The General Court decision may 

be challenged in turn before the Court of Justice.  

 
Box 7: Illustrative example of Aarhus Regulation judicial review procedure 

Illustrative example: Case T-177/13 TestBioTech 

Facts 

Regulation (EC) No 1829/2003 on genetically modified food and feed regulates the placing on the 

market of food and feed containing, consisting of, or produced from GMOs, on the basis of a 

specific authorisation procedure, taking into account scientific considerations on potential impacts 

on health and the environment.  

On 14 August 2009, Monsanto Europe SA submitted an application to the competent authority of 

the Netherlands. The EFSA issued an overall opinion on 15 February 2012 on the placing on the 

market of the insect-resistant and herbicide-tolerant modified soybean for food and feed uses, on 

the basis of the scientific opinion of the Scientific Panel on GMOs, stating that the modified 

soybean, in the context of its intended uses, was safe in relation to potential ‘effects on human 

and animal health and on the environment’.  

 
95 Ibid. 
96 Ibid. 
97 Ibid. 
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Illustrative example: Case T-177/13 TestBioTech 

In its Implementing Decision 2012/347/EU, the Commission authorised the placing on the market 

of products containing, consisting of, or produced from the genetically modified soybean, pursuant 

to Regulation (EC) No 1829/2003.    

Procedure 

In letters of 6 August 2012, the applicants (TestBioTech eV and others) requested the Commission 

to carry out an internal review of the authorisation decision, pursuant to Article 10 of the Aarhus 

Regulation, on the grounds, inter alia, that the decision had been taken without consideration of 

the synergistic or combinatorial effects, without the proper assessment of the immunological risks, 

and without carrying out monitoring of the effects on health.  

In its letter of 8 January 2013 (20 weeks later), the Commission rejected the arguments put 

forward in the first applicant’s request for internal review, which considered that the Commission’s 

authorisation decision was unlawful.  

On 18 March 2013, the applicants lodged an application for annulment of the decision of the 

European Commission of 8 January 2013.  

The admissibility of the action was questioned by the Commission on two grounds. Firstly, that the 

applicants’ arguments, were not included in the request for internal review (and therefore they 

cannot be included in the judicial review). Secondly, that the action is inadmissible insofar as it 

seeks to call the authorisation decision into question, yet Regulation No 1367/2006 does not create 

any right for the applicants to contest the authorisation decision. To allow the applicants to bring 

an action against the authorisation decision outside of the framework of the fourth paragraph of 

Article 263 TFEU would be contrary to the provisions of the Treaty. 

Outcome 

The General Court dismissed the action in its judgment of 15 December 2016, TestBioTech and 

Others v Commission (T‑177/13) as partly inadmissible and partly unfounded98. 

An appeal99 was submitted to the Court of Justice on 7 April 2017 on Case C-82/17 P (in progress) 

seeking to set aside the judgment of the General Court of 15 December 2016 and annul the 

contested decision. The main arguments are in relation to the Commission obligation to state 

reasons in its decisions and an alleged manifest error in assessment.  

 
In practice, of the 43 requests for internal review, 20 were subsequently challenged before 

the CJEU under Article 263(4) TFEU (in addition three of these cases resulted in appeals 

as well), with four considered admissible. In two of these admissible cases, the General 

Court decision was quashed by the Court of Justice, and only one case triggered a change 

in the Commission decision. Five of the cases are ongoing, while a further one was 

withdrawn (see Annex 2 for an overview of the cases). The reasons for inadmissibility are 

the requirements established under the Aarhus Regulation, namely that the act should be 

of individual scope, environmental law, and with legally binding or external effects. Two 

cases related to the requirement to prove that the claimant is an environmental NGO.  

 

The Aarhus Regulation entered into force in 2007, with a single case existing prior to the 

entry into force of the Lisbon Treaty. As the cases relate to the Aarhus Regulation 

Commission decision on the internal review, they are considered to be of ‘direct and 

individual concern’ to the applicant and thus fall within the first limb of Article 263(4) TFEU 

and its requirements. 

 

In relation to the purpose of the Aarhus Regulation within the EU system, the Court of 

Justice stated that the EU has made use of the discretion provided by the Aarhus 

Convention in implementing its Article 9(3) and has aligned its system with the Aarhus 

 
98 Judgment of the General Court of 15 December 2016 in Case T-177/13, TestBioTech eV and Others v European 
Commission 
99 Case C‑82/17 P, Opinion of AG Szpunar, TestBioTech eV and Others v European Commission, 17 October 2018 

h  
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Convention through the provisions of the Aarhus Regulation, which provides NGOs with 

access to justice100. This, system goes beyond the Aarhus Regulation. The CJEU in 

reviewing the decision of the General Court in case Stichting Milieu stated that ‘it cannot 

be considered that, by adopting the Regulation No 1367/2006, which concerns only EU 

institutions and moreover concerns only one of the remedies available to individuals for 

ensuring compliance with EU environmental law, the EU intended to implement the 

obligations, within the meaning of the case-law cited in paragraph 56 of this judgment, 

which derive from Article 9(3) of the Aarhus Convention with respect to national 

administrative or judicial procedures, which, as EU law now stands, fall primarily within 

the scope of Member State law (see, to that effect, judgment in Lesoochranárske 

zoskupenie, EU:C:2011:125, paragraphs 41 and 47)’101. 

 
Article 12 of the Aarhus Regulation provides those NGOs that meet certain criteria with 

the possibility to challenge a decision rejecting a request for internal review as 

inadmissible. However, the CJEU ruling cannot extend to the legality of the underlying act 

(e.g. an authorisation of a substance). Case T-177/13 TestBioTech and Others v 

Commission clarifies the situation. According to this case, while the judicial review of the 

Commission decision dismissing a request for internal review does not examine the legality 

of the act challenged in the request for internal review, it allows the parties to ask the 

Court to declare the decision contested unlawful, by using as an argument the 

unlawfulness of the administrative act subject to the request for internal review. However, 

this is only where such unlawfulness was already addressed in the request for internal 

review and only as a ground for the legality of the reply to the request for internal 

review102.  

 
Some of the requirements of the Aarhus Regulation have been defined by the CJEU:  

◼ In another TestBioTech case (Case T-33/16), related to the Implementing Decision 

(EU) 2015/686 of 24 April 2015 authorising the placing on the market of products 

containing, consisting of, or produced from a genetically modified soybean, the CJEU 

defines the concept of ‘environmental law’ broadly, i.e. not limited to matters relating 

the protection of the natural environment in the strict sense103. 

◼ In the Stichting Milieu case, the General Court established the relationship between 

the notion of individual scope and the requirements of direct and individual concern 

under Article 263(4) TFEU for legal standing before the CJEU of any natural or legal 

person. It clarified that these concepts are different, as a ‘measure of individual scope 

might not necessarily be of direct and individual concern to an NGO which meets the 

conditions under Article 11 of the Aarhus Regulation 1367/2006’104.  

◼ The notion of individual scope was examined by the Court in the Mellifera105 case (T-

12/17). The Court defined it a contrario by defining an act of general scope as a 

decision that has legal effects towards a category of persons in a general and abstract 

way. Mellifera v Commission relates to Commission Implementing Regulation (EU) 

2016/1056 regarding the extension of the approval period of the active substance 

glyphosate. The request for internal review was dismissed for not fulfilling the 

 
100 Aarhus Convention Compliance Committee, ACCC/C/2008/32 (EU) Part II adopted on 17 March 2017, p. 5. 
101 Stichting Milieu case – Council and Commission v Stichting Natuur en Milieu and Pesticide Action Network 
Europe (C-404/12 P and C-405/12 P, 13 January 2015; Judgment of 13 January 2015 in case C-401/12 P and 
C-403/12 P, Council of the European Union and Others v Vereniging Milieudefensie and Stichting Stop 
Luchtverontreiniging Utrecht, para 60. 
102 In the TestBioTech case (T-177/13), the CJEU clarified that NGOs could initiate proceedings against the 
decision rejecting the request for internal review as unfounded before the EU courts. An NGO may request the 
CJEU to declare that the contested decision is unlawful by alleging lack of powers, infringement of essential 
procedural requirements, infringement of the Treaties or of any legal rule relating to their application, or misuse 
of powers; See also (more recently) ClientEarth, T-108/17, paras 55-58. 
103 TestBioTech Case T-33/16. 
104 Stichting Milieu case T-338/08, p. 81. 
105 Case T-12/17, Mellifera v Commission. 
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requirement under Article 2(1)(g) and Article 10(1) of the Aarhus Regulation (EC) No 

1367/2006 to be a measure of individual scope106. The CJEU held that the 

Implementing Regulation 2016/1056 on the extension of the approval period of the 

active substance glyphosate is of general scope, as it applies to objectively determined 

situations and produces legal effects with respect to a category of people considered 

in a general and abstract way. 

◼ In the same case, the CJEU clarified that Article 9(3) of the Aarhus Convention is not 

directly applicable in the legal order of the EU and cannot be invoked as a criterion of 

legality of the acts of the Union. It referred to Article 9(3) of the Aarhus Convention, 

stating that the Contracting Parties have a wide margin of discretion in defining 

implementation of the ‘administrative or judicial proceedings’ referenced therein. 

Defining the extent to which the Aarhus Convention is implemented by the EU thus 

requires looking at the entire EU system.  

◼ The requirement under the Aarhus Regulation that acts should have legally binding 

and external effects has been defined in previous case-law. According to well-

established case-law107, legally binding acts are those imposing obligations or altering 

a legal situation. External effects are interpreted as legal effects. In case C-294/83 

Les Verts v European Parliament 108 the CJEU concluded that an action for annulment 

might proceed against measures adopted by EU institutions intended to have legal 

effects vis-à-vis third parties. In that case, the CJEU considered that the European 

Parliament 1982 Decision and the 1983 Rules on the allocation of those appropriations 

to third parties for expenses relating to activities to take place outside the European 

Parliament had legal effects vis-à-vis third parties. In Case C-57/95109, the CJEU 

stated - referring to previous cases110 - that the ‘Court has consistently held that an 

action for annulment is available in the case of all measures adopted by the 

institutions, whatever their nature or form, which are intended to have legal effects’. 

In Case C-57/95, the Court stated, in light of its content, the Commission 

Communication challenged triggered legal effects. The Court treated the 

communication as an invalid binding act as it was imposing obligations on Member 

States on issues which did not fall under EU competence111. In case C-583/11 P112, 

and within the context of Article 263(4), the CJEU defined regulatory acts as acts of 

general application, other than legislative acts The first two limbs of the fourth 

paragraph of Article 263 TFEU refer to acts in general and therefore correspond to EU 

acts that produce binding legal effects, covering acts of general application, legislative 

or otherwise, and individual acts. It goes on to state that the third limb renders 

possible legal action against regulatory acts that are considered a category of acts of 

general application that do not encompass legislative acts113, without explicitly 

referring to their legally binding nature. While the acts referred to in the first and 

second limbs of Article 263(4) clearly should produce legally binding effects, it is worth 

noting that the CJEU has not yet taken an express position with regard to the 

regulatory acts referred to in the third limb.  

 
106 Case T-12/17, Mellifera v Commission. 
107 Case 22/70, Commission of the European Communities v Council of the European Communities; Case C-
294/83, Les Verts v European Parliament, para 23-26. 
108 Case C-294/83 Les Verts v European Parliament, which also refers to Case 22/70, Commission v Council. The 
case is related to a European Parliament decision on the allocation of appropriations and on the rules for the use 
of the funds. These are internal decisions that are not legally binding but have legal effects on third parties.   
109 Case C-57/95 France v Commission. 
110 Case 22/70 Commission ν Council p 42, and Case C-325/91 France ν Commission. 
111 See paragraphs 7, 22 and 23 of Case C-57/95. The Communication was annulled due to the Commission’s 
lack of competence to adopt an act imposing obligations on Member States that are not provided for in the 
Treaty.  
112 Case C-583/11 P Inuit Appeal 
113 Idem. 
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2.3.3 Review of the ACCC findings  

The ACCC considers that the legality of the Aarhus Regulation can be assessed in relation 

to its compliance with the Aarhus Convention. The ACCC stated that had the EU courts 

allowed themselves to rely on Article 9(3) of the Convention to assess the legality of Article 

10(1) of the Aarhus Regulation, it could have assisted the EU in complying with its 

obligations under the Convention114.  

 

The ACCC assessed, inter alia, the compliance of the CJEU jurisprudence on access to 

review procedures in relation to acts of individual scope, acts not adopted under 

environmental law, acts not having legally binding and external effects, arbitrary 

exemptions to the administrative acts’ definition, and whether the internal review 

procedure is an adequate and effective remedy. In its findings, it stated the following:  

 

‘42. The CJEU is an institution of the party concerned and as such is subject to the 

Committee’s review. The Committee considers the effect of the CJEU jurisprudence on the 

obligations of the European Union arising under the Convention at the time these findings 

are adopted, without speculating about future changes in that jurisprudence, and without 

challenging the unquestioned right of the CJEU, as for the courts of any party, to develop 

its own jurisprudence, provided it meets the requirements of the Convention’. 

 

In Part I of the ACCC findings, published in August 2008, the Committee recommended 

that a ‘…new direction of the jurisprudence of the EU courts should be established in order 

to ensure compliance with the Convention.’ It recommended that ‘…all relevant EU 

institutions, within their competences, take the steps to overcome the shortcomings 

reflected in the jurisprudence of the EU courts in providing the public concerned with 

access to justice in environmental matters’115.  

 

‘110. Article 9, paragraph 3, of the Convention provides for access to administrative or 

judicial procedures, but the tail to Article 2, paragraph 2 of the Convention excludes from 

the definition of “public authority” those “bodies acting in a judicial or legislative capacity”, 

but not bodies acting in the capacity of an administrative review body. The conclusion that 

must be drawn is clear: the Convention distinguishes between judicial and administrative 

procedures, and excludes public authorities only when they act in a judicial capacity, but 

not when they act by way of administrative review.  

 

111. While the Committee is not convinced that acts or omissions of all of the review 

bodies indicated in Article 2, paragraph 2, of the Aarhus Regulation, such as the 

Ombudsman, should be subject to review under Article 9, paragraph 3, of the Convention, 

it doubts that the general exclusion of all administrative acts and omissions by institutions 

acting in the capacity of administrative review bodies complies with Article 9, paragraph 

3. Without, however, having any concrete examples of breaches before it, the Committee 

does not go so far as to find non-compliance in this respect’116. 

 

 
114 Aarhus Convention Compliance Committee, ACCC/C/2008/32 (EU) Part II adopted on 17 March 2017, p. 13. 
In its findings, the ACCC refers to AG Jääskinen, whose opinion on the appeal of the joint cases C-401/12 P, C-
402/12 P and C-403/12 P referred to in the TestBioTech case, pointed out that it is possible to review the legality 
of EU legislation in relation to international agreements. The AG referred to the CJEU judgment in Germany v 
Council (Case C-280/93), which stated that it could review the lawfulness of a EU act from the point of view of 
international obligations which did not have direct effect if the EU intended to implement a particular obligation 
entered into within the framework of those rules or if the EU act expressly referred to the specific provisions. 
The AG stated as well that ‘… it might be thought that it is in any event desirable as a matter of policy for the 
Court to be able to review the legality of Community legislation in the light of treaties binding the Community. 
There is no other court which is in a position to review Community legislation’. 
115 Aarhus Convention Compliance Committee, ACCC/C/2008/32 (EU) Part II adopted on 17 March 2017, para 
44 referring to para 97 and 98 of the Committee’s recommendations in Part I. 
116 Aarhus Convention Compliance Committee, ACCC/C/2008/32 (EU) Part II adopted on 17 March 2017, para 
110-111. 
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In relation to the situation prior to the Lisbon Treaty, the ACCC argued that unless the 

jurisprudence of the CJEU regarding standing were fully compensated for by adequate 

administrative review procedures, the Party concerned would fail to comply with Article 9, 

paragraph 4 of the Convention117.  

 

The ACCC states that ‘Had the internal review procedure been the only available remedy, 

the Committee would have questioned whether the procedure met the requirements of 

the Convention; it would need to examine whether the procedure was adequate, effective, 

fair, and equitable as required by the Convention.’118 However, the internal review is 

supplemented by Article 12 of the Aarhus Regulation. While it is for the CJEU to interpret 

Article 12, Article 12(1) appears to provide for proceedings that could have a broader remit 

and that could go to the substance of an act. On that basis, therefore, the ACCC does not 

consider Article 12 of the Aarhus Regulation inconsistent with the requirements of the 

Convention119. 

 

The ACCC concludes that the Aarhus Regulation does not correct or compensate for the 

failings in the EU jurisprudence, and thus leaves the Party concerned in non-compliance 

with Article 9, paragraphs 3 and 4 of the Convention120.  

2.3.4 Stakeholder perspectives 

The findings and recommendations of the ACCC were triggered by the communication 

submitted by the NGO, ClientEarth, supported by other entities. The communication from 

the NGOs alleged that the Aarhus Regulation adopted by the EU to comply with the 

provisions of the Convention ‘…fails to grant to individuals or entities, other than NGOs, 

such as regional and municipal authorities, access to internal review. As a result, the EU 

fails to comply with Article 3, paragraph 1, and Article 9, paragraph 2, of the 

Convention’121.  

 

Stakeholders have provided feedback on their perceptions and experiences of the internal 

review mechanism under the Aarhus Regulation on several occasions, both within and 

outside the scope of this study. The OPC questionnaire did not ask respondents to rate 

their experiences with the judicial review mechanism to challenge a decision initiated by 

the review procedure under Article 12 of the Aarhus Regulation with the CJEU. As such, 

the questionnaire yielded very limited responses on this aspect. However, a number of 

environmental NGOs highlighted deficiencies with this procedure in discussions held in the 

focus groups organised for this study (See Annex 6), and via position papers issued in the 

context of the OPC (see Annex 7).  

 
117 Aarhus Convention Compliance Committee, ACCC/C/2008/32 (EU) Part II adopted on 17 March 2017, para 
122. 
118 Aarhus Convention Compliance Committee, ACCC/C/2008/32 (EU) Part II adopted on 17 March 2017, para 
115. 
119 Aarhus Convention Compliance Committee, ACCC/C/2008/32 (EU) Part II adopted on 17 March 2017, para 
119, 120. 
120 Aarhus Convention Compliance Committee, ACCC/C/2008/32 (EU) Part II adopted on 17 March 2017, para 
121. 
121 Aarhus Convention Compliance Committee, Findings and recommendations with regard to communication 
ACCC/C/2008/32 (Part I) concerning compliance by the EU, ECE/MP.PP/C.1/2011/4/Add.1 of 24 August 2011. 
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Responses to the OPC 

Perceptions 

The OPC included a question on respondents’ perceptions of the functioning of Article 

263(4) TFEU.  The question (Q 11) referred to the possibilities for individuals and NGOs to 

bring an EU decision that impacts the environment before the EU Court of Justice (CJEU). 

For individuals, this possibility was rated either very or slightly positively by 45 

respondents (28%), chiefly business associations, company/business organisations and 

public authorities, while it was rated negatively or slightly negatively by 84 respondents 

(52.5%), typically environmental NGOs, EU citizens and other organisations.  

 

The possibility for NGOs to bring an EU decision that impacts the environment before the 

CJEU was considered very or slightly positive by 49 respondents, mainly from business 

associations, company/business organisations and public authorities (31%), while it was 

considered negative or slightly negative for 74 respondents (47%), mainly from 

environmental NGOs, other NGOs and EU citizens. The remaining respondents either gave 

a neutral assessment, did not reply, or did not know.  
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Figure 7: Answers to OPC Q11 c ‘How would you rate the current possibilities for 
individuals to bring an EU decision that impacts the environment before the EU Court of 

Justice (CJEU)?  

 
 
Figure 8: Answers to OPC Q11 d ‘How would you rate the current possibilities for NGOs 
to bring an EU decision that impacts the environment before the EU Court of Justice 
(CJEU)? 

 

Experience 

The OPC questionnaire did not ask respondents to rate their experiences with the judicial 

review mechanism, as it relates to challenging a decision initiated by the review procedure 

under Article 12 of the Aarhus Regulation with the CJEU. No responses to the questionnaire 

can be reported. However, several issues were raised by a number of environmental NGOs 

during the focus groups meetings and in position papers submitted as part of the OPC.  

Overall assessment 

A stark contrast is evident between the views expressed by environmental organisations 
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and industry stakeholders. The considerations raised in the OPC generally match the views 

expressed in other forums by different types of stakeholders, as described below.  

NGOs 

 

NGOs argue that the possibility to access the CJEU offered under the Aarhus Regulation 

for NGOs that have requested a review is of limited use in its current interpretation, as it 

cannot lead to a substantive review of the legality of the act for which the request for 

review was made. In their experience, the CJEU has limited the scope of the review to the 

conformity of the institution’s handling of the request, rather than questioning the merits 

of the act under review. This, they claim, defeats the purpose of the Aarhus Regulation, 

as it fails to provide members of the public with a fair and adequate way to challenge 

decisions of institutions that contravene EU law related to the environment. According to 

statements made by NGOs in their position papers, there have been a number of cases122 

where the CJEU has openly confirmed that Article 12 does not allow the substance of the 

original act to be reviewed. In their view, if the given interpretation of Article 12 of the 

Aarhus Regulation by the Court continues to be upheld, the Regulation is stripped of any 

substance123.  

 

These views were shared by two other stakeholders in their position papers, with one 

noting:  

 

‘… it results from the current case-law of the General Court that, if an applicant brings 

proceedings against a decision rejecting the request for internal review, the Court can only 

rule on the rejection decision, but not on the lawfulness of the underlying act. Therefore, 

an applicant cannot challenge the substance of an act before the EU courts. This effectively 

means that the Aarhus Regulation does not fulfil its purpose to provide access to justice 

in relation to breaches of environmental law’124. 

 

For this reason, NGOs and other stakeholders recommended amending the Aarhus 

Regulation so as to make it clear to the CJEU that it is intended to interpret EU law in a 

way that is consistent with the objective of providing adequate and effective judicial 

remedies for NGOs to challenge acts that contravene national law relating to the 

environment. These NGOs suggested amending Article 12(1) of the Aarhus Regulation to 

allow NGOs that requested the internal review, pursuant to Article 10, to institute 

proceedings before the CJEU by replacing the phrase ‘in accordance with the relevant 

provisions of the Treaty’ with ‘to review the substantive and procedural legality of the 

decision’125. They also suggested including an additional provision under Article 12 to 

specify that ‘the Union institution or body referred to in Article 10(1) shall be required to 

take the necessary measures to comply with the judgment of the Court of Justice’126. 

 

NGOs also expressed their dissatisfaction with the current interpretation in the focus 

groups, as the administrative nature of the review, without access to judicial recourse on 

the merits of the request, means that they rely on the ‘goodwill’ of the EU institutions 

rather than the judgment of a court: ‘The rule of law should not depend on the sense of 

honour of an institution, it should depend on certainty’127. 

 

 
122 Case T-177/13 Testbiotech; cases T-108/17 and T-436/17. 
123 BirdLife position paper, p. 3; Client Earth position paper, p. 16; European Environmental Bureau position 
paper, p. 2, Association for Justice and Environment position paper, p. 17. 
124 Council of Bars and Law Societies of Europe position paper, p. 7. 
125 Client Earth position paper, p. 18; Association for Justice and Environment position paper, p. 19; Council of 
Bars and Law Societies of Europe position paper, p. 8. 
126 Client Earth position paper, p. 18; Association for Justice and Environment position paper, p. 19. 
127 Notes from the focus group on 22 January 2019. 
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This view was also expressed by another environmental organisation/NGO in its response 

to the Roadmap: 

‘To the extent that it only applies to a limited range of acts and that it does not result in 

the possibility of asking for a judicial review of those acts, we are of the view that the 

Internal Review neither provides for environmental protection, nor does it guarantee the 

right of access to justice’128. 

 

One environmental organisation/NGO, in its response to the OPC questionnaire, noted that 

as Article 12 fails to ensure that the CJEU can consider the legality of the decision that 

gave rise to the internal review, the Aarhus Regulation fails to comply with the Aarhus 

Convention and is therefore in violation of international law.  

Industry 

The position papers submitted by industry stakeholders argue that NGOs that make 

requests for internal review may institute proceedings before the CJEU in accordance with 

the Treaty, thereby challenging the legality of the EU reply or failure to reply in time and/or 

due form. This provision has led to environmental NGOs initiating proceedings with the 

CJEU in 23 cases. Business and trade associations emphasised that Article 10 also 

establishes the right of NGOs to request internal reviews of EU acts of individual scope 

under environmental law and failures to adopt such acts. In their view, having both Articles 

10 and 12 in the Aarhus Regulation is not necessary and goes beyond what is required by 

the Aarhus Convention.  

2.3.5 Interactions with other mechanisms 

The requirements linked to the definition of an administrative act under Article 2 of the 

Aarhus Regulation, trigger certain limitations on the types of acts that can be subject to 

request for internal review by environmental NGOs. The same requirements apply during 

any subsequent judicial review, which rules only on the Commission decision on the 

admissibility of the request and does not extend to the legality of the administrative act 

challenged under the request for internal review.  

 

While it is acknowledged that the Aarhus Regulation was adopted to facilitate access to 

justice for specific stakeholders in view of the limitations under Article 263(4) of the Treaty, 

this objective of the Regulation does not seem to be achieved. It provides limited 

opportunity to challenge acts for NGOs, and they do not have access to the CJEU according 

to the EU jurisprudence on Article 263(4) TFEU. That leaves environmental NGOs without 

the possibility to challenge certain EU regulatory acts through both the administrative and 

judicial review procedures foreseen under the Aarhus Regulation.  

 

The changes brought about by the Lisbon Treaty have had little effect on the mechanisms 

under the Aarhus Regulation.  

 

The ACCC findings refer to the Council claim in the Stichting Milieu case before the General 

Court, that limiting ‘administrative acts’ to measures of individual scope is justified in light 

of the conditions laid down in Article 263(4) TFEU and in order to create a parallel system. 

The ACCC agreed with the General Court’s conclusions that a measure of individual scope 

will not necessarily be of direct and individual concern to an NGO meeting the conditions 

laid down in Article 11 of the Aarhus Regulation. Limiting the concept of ‘acts’ exclusively 

to measures of individual scope does not ensure that the condition laid down in Article 230 

TEC (that the contested act must be of direct and individual concern to the applicant) will 

be satisfied (for further analysis of these requirements, see Section 3)129.  

 

It is important to assess the extent to which other mechanisms are available for NGOs to 

 
128 Greenpeace written response to focus group questions, 22 January 2019. 
129 Aarhus Convention Compliance Committee, Findings and recommendations with regard to communication 
ACCC/C/2008/32 (Part II) concerning compliance by the European Union, para 51. 



Study on EU implementation of the Aarhus Convention in the area of access to justice in environmental matters 
- final report 

   
   

  66 

challenge decisions on environmental matters, complementing those provided by the 

Aarhus Regulation, for example to undertake a judicial procedure to challenge types of 

acts that are not of individual scope or legally binding. The requirements under the third 

limb of Article 263(4) TFEU, introduced by the Lisbon Treaty, are presented in the next 

section in order to analyse their impact on the right of access to justice.  

2.3.6 Conclusions  

Of the 43 requests for internal review, 20 of the Commission decisions were challenged 

before the General Court, which does not judge the merits of the underlying act but, 

rather, the considerations stated in the Commission decision to dismiss the request under 

the requirements of the Aarhus Regulation. Three were appealed before the Court of 

Justice and only one triggered a change in the Commission decision.  

 

In those cases where the Commission decision on a request for internal review is 

challenged, the judicial review by the CJEU is limited to the considerations argued by the 

Commission in its decision to dismiss the request and therefore to the same requirements 

(i.e. individual scope, legally binding and external effects and adopted under 

environmental law) under the Aarhus Regulation. It does not, therefore, address the 

merits of the underlying act itself. While an NGO may ask the CJEU to declare that the 

Commission decision on the internal review request was unlawful, the decision of the Court 

on this issue cannot declare the annulment of the underlying act.  

2.4 Implementation of Article 263(4) TFEU regarding access to justice on 
environmental matters 

2.4.1 Description of the mechanism and its functioning  

The Lisbon Treaty entered into force in 2009, three years after the adoption of the Aarhus 

Regulation ((EC) No 1367/2006). It introduced a different wording in the Article 263(4) 

provisions, modifying the requirements for standing. In particular, it added a new limb to 

the previous two limbs.  

 
Box 8: Article 263(4) TFEU  

Article 263(4) TFEU  

Any natural or legal person may, under the conditions laid down in the first and second paragraphs, 
institute proceedings against an act addressed to that person or which is of direct and individual 
concern to them, and against a regulatory act which is of direct concern to them and does not 

entail implementing measures.  

 

Article 263(4) TFEU provides for three alternatives to act: 

◼ Any natural or legal person may institute proceedings against an act addressed to that 

person. This option has not been changed by the Treaty of Lisbon.  

◼ Any natural or legal person may…institute proceedings against an act…which is of 

direct and individual concern to them. 

◼ Any natural or legal person may institute proceedings against a regulatory act which 

is of direct concern to them and does not entail implementing measures. 

 

The Lisbon Treaty seemed to address the issue of legal standing in a twofold manner.  On 

the one hand, the provision setting out the annulment action was modified so that Article 

263(4) TFEU now allows individuals standing to challenge ‘regulatory acts’ which are of 

‘direct concern’ to them and ‘do not entail implementing measures’. On the other hand, 

the Treaty confirmed the complementarity of the annulment action with the preliminary 

ruling procedure (Article 267 procedure) by adding a subparagraph to Article 19(1) TEU, 

in which it framed the role of the national courts. The Treaty required Member States to 

grant effective judicial protection in areas covered by EU law.  
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Article 263 TFEU regulates the review of legality of EU acts (other than recommendations 

and opinions) through a direct action before the CJEU. This mechanism can be used by 

individuals and NGOs that meet the requirements defined in this provision to challenge 

the legality of an act of the institutions that has an environmental impact130 in order to 

obtain the annulment of the contested act. According to paragraph 4 of Article 263, in 

order to ask for a review of legality, any natural or legal person (the so-called ‘non-

privileged applicants’) should be the direct addressee of the act, or it must be of ‘direct 

and individual concern’ to them. In a third limb, this provision refers to regulatory acts of 

direct concern which do not entail implementing measures, i.e. that do not have a 

legislative nature requiring implementation through implementing measures. 

 

It is important to understand whether the requirements under Article 263(4) provide 

environmental NGOs with a broader opportunity to challenge EU acts directly before the 

CJEU or based on Article 12 of the Aarhus Regulation.  

Procedural rules131 

According to Article 256(1) TFEU, direct actions for annulment brought by private parties 

are heard by the General Court at first instance (the General Court is the lower court of 

the CJEU, while the Court of Justice is the senior court). Any of the parties may appeal a 

decision of the General Court to the Court of Justice within two months of notification of 

the decision. Appeals against decisions of the General Court are reasonably common: 

between 20-30% of all decisions capable of being challenged each year are appealed132. 

 

The review of an act under Article 263(4) TFEU is limited to the grounds of lack of 

competence, infringement of essential procedural requirements, misuse of power and 

infringement of the Treaties or of any rule of EU law. The appeal may be based on the 

grounds of lack of competence or inadmissibility, as well as those deciding substantive 

points in whole or in part133. 

  

The procedure before the CJEU always consists of two parts: written and oral (see Section 

2.3.1).  

 

The application sent to the Registry opens the proceedings. Parties must be represented 

by a lawyer, who is responsible for submitting the application and is entitled to plead 

before the court. The main points of the case are published in the Official Journal of the 

European Union (OJ). The Registrar sends the application to the other party to the case, 

which then has a period of two months to file its defence. In direct actions, the applicant 

may file a reply within a certain time limit, to which the defendant may respond with a 

rejoinder. The written procedure therefore, provides for communication to the parties and 

to the institutions of the EU whose decisions are in dispute, of applications, statements of 

case, defences and observations, and replies - if any - as well as all papers and supporting 

documents (or certified copies). Communications are always made by the Registrar.  

 

The oral procedure consists of a short public hearing by the General Court, where, after 

the opening arguments from the lawyers of each party, the judges can ask questions. They 

 
130 In order to challenge the inaction of the institution, bodies, offices and agencies which have a duty to act, 
Article 265 TFEU provides for the action for failure to act and thus constitutes the mechanism of redress in cases 
of omission. 
131 Articles 20 and 51 of the Statute of the Court of Justice of the European Union (Consolidated Version), August 
2016, https://curia.europa.eu/jcms/upload/docs/application/pdf/2016-08/tra-doc-en-div-c-0000-2016-
201606984-05_00.pdf; Consolidated version of the Rules of Procedure of the Court of Justice of 25 September 
2012.  
132 Thomson Reuters, Actions for annulment under Article 263 TFEU by private parties before the General Court. 

Overview and legal basis, Practical Law, 2019.  
133 Ibid. 

 

https://curia.europa.eu/jcms/upload/docs/application/pdf/2016-08/tra-doc-en-div-c-0000-2016-201606984-05_00.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2016-08/tra-doc-en-div-c-0000-2016-201606984-05_00.pdf
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can hear also witnesses and experts, where necessary. In a report for the hearing, the 

Judge-Rapporteur summarises the facts relied on and the arguments of each party and, if 

applicable, those of the interveners. This document is available to the public in the 

language of the case on the day of the hearing134.  

 

Most direct actions before the General Court do not require the participation of an Advocate 

General and, following the hearing, the judgment of the Judge-Rapporteur will form the 

basis of the deliberations and the General Court judgment. However, in complex cases, 

the General Court may decide to appoint an Advocate General. Once the President declares 

the oral part of the case closed at the end of the hearing, the judges deliberate in secret 

before delivering a judgment or a reasoned order to close the case. The whole process - 

including the deliberations, drafting, review and translation of the judgment or order - 

may take several months. Typically, judgments and orders are published on the CJEU 

website on the day they are delivered135.  

 

The General Court’s decision may be appealed to the Court of Justice by any party that 

has been unsuccessful in whole or in part. However, interveners are required to be directly 

affected by the appeal decisions. The procedure for the appeal before the Court of Justice 

also involves a written part and an oral proceeding. The written part will be limited to two 

principal pleadings, the appeal and the response. The oral part may sometimes be 

foregone136.   

 

The procedure on appeal before the Court of Justice typically entails the previous 

submission by the Advocate General, who is a judge nominated from among those of the 

Court of Justice advising on the decision to take the case. In those cases not raising any 

new point of law, the Court of Justice may decide that the case will be determined without 

a submission from the Advocate General. The opinion of the Advocate General analyses 

the legal aspects of the case and suggests how the Court of Justice should decide it. 

Although it is not binding on the Court of Justice, it often follows the opinion of the 

Advocate General, which is delivered several weeks or months after the date of the 

hearing. It is not possible to reply to the opinion of the Advocate General or to submit 

observations on it. Once the opinion has been delivered, the cases are closed by the 

Court’s judgment or reasoned order137.  

 

When the Court of justice decides on an appeal of a General Court decision, it can dismiss 

the appeal, set aside (quash) the General Court’s decision in whole or in part and give final 

judgement itself, or set aside the General Court’s decision in whole or in part and refer it 

to the General Court for another decision, bound by the points of law it has itself set138.  

 

According to the 2017 annual report, in 2013-2017, of a total of 839 decisions by the Court 

of Justice on appeals of General Court decisions, 80% of appeals were dismissed, 9% of 

General Court decisions were quashed with no reference back, and 6% were quashed with 

a reference back to the General Court139. 

2.4.2 Overview of experience to date  

According to the information gathered for the study, since 2007 there have been 35 

challenges related to acts not subject to requests for internal review initiated under Article 

263(4).  

 

Among those are 11 ongoing cases, seven of which were accepted on merits, seven that 

 
134 Ibid. 
135 Thomson Reuters, Litigation before the General Court by private parties: common procedural rules, Practical 
Law, 2019.   
136 Ibid. 
137 Ibid. 
138 Ibid. 
139 CJEU, 2017 Annual Report: Judicial activity, p. 224-225. 
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were dismissed on merits, seven that were considered inadmissible on the basis of the 

concept of direct and individual concern, and one because it was not considered an act 

addressed to the person who brought the challenge. One of the challenges was considered 

inadmissible because it did not comply with the requirements of a regulatory measure of 

direct concern which did not entail implementing measures. The table below shows that 

most direct actions under Article 263(4) TFEU are initiated by industry, with only one taken 

by local authorities.  

 
Table 9: Results of 263(4) direct cases per type of litigant initiating the proceedings 

Outcome Industry Member 
State 

Local 
authorities 

NGO Individual Total 

Accepted on merit 5 1 1 
 

0 7 

Commission decision 
invalid 

 1    1 

Dismissed on merit 6 1  
 

0 7 

Inadmissible - direct and 

individual concern 

3 
 

2 2 0 7 

Inadmissible - direct 
concern and no 
implementing measures 

1 
 

 
 

0 1 

Withdrawn 1 
 

 
 

0 1 

Ongoing 8 2  1 0 11 

Total 24 5 3 3 0 35 

 

To bring direct actions to the General Court, NGOs must meet the Article 263(4) 

requirements for legal standing, as interpreted by the CJEU. Only one of those cases was 

lodged before the CJEU prior to the entry into force of the Lisbon Treaty, thus the third 

limb of Article 263(4) was applicable to most cases where natural and legal persons 

initiated the proceedings.  

 

The following example summarises the procedure of an action before the CJEU under 

Article 263(4). The case presents the Court’s interpretation of the direct effect of Article 

9(3) of the Aarhus Convention and the requirement of direct concern under Article 263(4) 

TFEU in relation to an action brought by environmental NGOs against a Commission 

decision on environmental matters. The case was brought to the CJEU in 2015, evidencing 

a stable jurisprudence on the interpretation of the requirement for standing, and, in 

particular, the concept of direct concern. The modifications introduced by the Lisbon Treaty 

through the third limb have not triggered major changes in the jurisprudence with respect 

to the possibilities for environmental NGOs to initiate proceedings intended to ensure the 

implementation of EU environmental law and the protection of the environment, as a public 

interest.   

 
Box 9: example summarises the procedure of an action before the CJEU under Article 
263(4) 

Case T-600/15 PAN Europe and others v European Commission  

Facts  

Application pursuant to Article 263(4) TFEU seeking the annulment of Commission Implementing 

Regulation (EU) No 2015/1295 adopted on 27 July 2015 and approving the active substance 
sulfoxaflor, in accordance with Regulation (EC) No 1107/2009 concerning the placing of plant 
protection products on the market, and amending the Annex to Commission Implementing 
Regulation (EU) No 540/2011. This Commission regulatory act was based on the conclusions 
published by EFSA following the evaluation by the Rapporteur Member State, in accordance with 
the risk assessment procedure under Regulation (EC) No 1107/2009.  

Procedure 



Study on EU implementation of the Aarhus Convention in the area of access to justice in environmental matters 
- final report 

   
   

  70 

Case T-600/15 PAN Europe and others v European Commission  

On 22 October 2015, PAN Europe, Bee Life European Beekeeping Coordination (Bee Life) and 
l’Unione nazionale associazioni apicoltori italiani (Unaapi) brought an action under Article 263(4) 
TFEU by lodging an application at the Registry of the General Court. 

The Commission raised a plea of inadmissibility under Article 130 of the Rules of Procedure of the 
General Court, lodged at the Court Registry on 25 January 2016.  

The applicants lodged their observations on that plea on 11 March 2016.  

Outcome 

The Court ruling was issued in September 2016, stating that individuals cannot rely directly on 
Article 9(3) of the Aarhus Convention before the CJEU. The Court held that Article 9(3) Aarhus 
Convention does not contain any unconditional and sufficiently precise obligation capable of 
directly regulating the legal position of individuals and the application therefore did not fulfil those 
conditions. The General Court argued that it has not been demonstrated that the fourth paragraph 
of Article 263 TFEU, as interpreted by the CJEU, is incompatible with Article 9(3) of the Aarhus 

Convention. On the contrary, the Court held that Article 9(3) of the Aarhus Convention and the 

rights conferred on members of the public, are conditional upon meeting the eligibility criteria 
arising under the fourth paragraph of Article 263 TFEU.  

NGOs do not have legal standing to bring proceedings because no provision of the contested act 
is directly applicable to the applicants, in the sense that it would confer rights or impose 
obligations on them. Consequently, the contested act does not affect their legal position, and 

therefore the condition of direct concern, as referred to in the second and third situation referred 
to in the fourth paragraph of Article 263 TFEU, is not met. 

 

Relevant case-law  

Prior to the Lisbon Treaty, any natural and legal person could challenge acts addressed to 

them or acts that were of direct and individual concern. Those requirements are the first 

and second limb of the current Article 263(4) TFEU. They have been interpreted 

extensively by the CJEU following the Plaumann case140, which defined acts of ‘direct and 

individual concern’ as decisions that affect natural or legal persons ‘by reason of certain 

attributes which are peculiar to them or by reason of circumstances in which they are 

differentiated from all other persons and by virtue of these factors distinguishes them 

individually just as in the case of the person addressed’.  

 
The Plaumann test has been applied to all cases, irrespective of the subject matter of the 

acts challenged. The jurisprudence triggered by such case has not changed after the Lisbon 

Treaty or the ratification of the Aarhus Convention. For example, in the recent BASF case 

(T-584/13) the General Court referred to the Plaumann judgment stating that persons 

other than those to whom an act is addressed may claim to be individually concerned 

within the meaning of Article 263(4) TFEU only if that act affects them, by reason of certain 

attributes which are peculiar to them or by reason of circumstances in which they are 

differentiated from all other persons, and thereby distinguishes them individually, just as 

in the case of the person addressed141.  

 

As acts on environmental matters aim to ensure environmental protection through 

measures of general scope and are not typically addressed to a person, the Aarhus 

Regulation intended to provide environmental NGOs with a way to challenge acts even if 

they were not directly and individually concerned by them.  

 

On the other hand, the Aarhus Regulation grants environmental NGOs the right to 

challenge acts that are of individual scope. The Lisbon Treaty introduced the possibility for 

 
140 Plaumann & Co v Commission, Case 25/62, 15 July 1963. 
141 Case T-584/13, BASF, General Court judgment of 17 May 2018 on to the Commission decision limiting the 
use of the active substance fipronil. 
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legal and natural persons to initiate proceedings against acts of general scope, 

complementing the existing EU system. Under the third limb of the Lisbon Treaty, any 

natural and legal person may challenge a regulatory act that is of direct concern and does 

not entail implementing measures. 

 

According to the CJEU in the Inuit case, the wording of the fourth paragraph of Article 263 

TFEU is intended to make a distinction between ‘legislative acts and regulatory acts, 

maintaining a restrictive approach in relation to actions by individuals against legislative 

acts’ (for which the ‘of direct and individual concern’ condition remains applicable). The 

purpose on this is ‘to allow a natural or legal person to institute proceedings against an 

act of general application which is not a legislative act, which is of direct concern to them 

and does not entail implementing measures’142.  

 

The Court of Justice confirmed this interpretation, stating that introduction into the fourth 

paragraph of Article 263 TFEU of the requirement that of ‘a regulatory act which is of direct 

concern to them and does not entail implementing measures’ was made to ‘relax the 

conditions of admissibility of actions for annulment brought by natural and legal persons. 

Since the effect of that limb is that the admissibility of actions for annulment brought by 

natural and legal persons is not subject to the condition of individual concern, it renders 

possible such legal actions against “regulatory acts” which do not entail implementing 

measures and are of direct concern to the applicant.’ 

 
In the Inuit case, the interpretation is that ‘the meaning of “regulatory act” for the 

purposes of the fourth paragraph of Article 263 TFEU must be understood as covering all 

acts of general application apart from legislative acts143.  

 

The concept of an ‘implementing measure’ is interpreted broadly by the CJEU, limiting the 

possibility to challenge the regulatory act. However, the Court also considered that even 

if there is an implementing measure, a natural or legal person might be able to institute 

proceedings against an act in relation to certain aspects that are not subject to 

implementing measures. The criterion is thus based on the effects of the regulatory act 

and not the need to adopt implementing measures144.  

 

The requirement of direct concern was recently interpreted by the CJEU. In the Microban 

case, the General Court established that an act should be considered of direct concern 

when it directly affects the legal situation of the individual and does not leave any 

discretion to its addressees145. In that case, the contested decision was considered to 

affect the applicant’s legal position, as it impacted its economic activity. As yet, however, 

there has been no case where an activity of an NGO has been considered directly affected 

by a decision on environmental matters, as acts relating to environmental protection 

generally affect the public interest rather than an individual situation.   

 

Similarly, in the joint cases Villes de Paris, Bruxelles et Madrid v Commission, the CJEU 

confirmed that the definition of direct concern established in the Microban case applies to 

local authorities. It held that an act is of direct concern when it directly affects the 

applicant’s legal situation and leaves no discretion to the addresses responsible for its 

implementation. Thus, local authorities, such as the cities of Paris, Brussels and Madrid, 

are directly concerned (within the meaning of Article 263(4) TFEU) by the contested 

Commission regulation, due to their powers to regulate traffic to protect the quality of the 

air. In addition, the contested regulation is a regulatory act, which does not entail 

implementing measures146.  

 
142 CJEU, C-583/11 P, Inuit. 
143 CJEU, C-583/11 P, Inuit.  
144 Case C-244/16 P, Industrias Químicas, point 52. 
145 Case T-262/10, Microban.  
146 Joint cases T-339/16, T-352/16 and T-391/16 Villes de Paris, Bruxelles et Madrid v Commission, available at:  
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The interpretation retained by the EU jurisprudence of the requirement of direct concern 

de facto limits NGO and individual access to the CJEU in environmental cases. 

2.4.3 Review of the ACCC findings 

Article 263 (4) TFEU  

In its opinion of March 2017, the ACCC concluded that the EU did not comply with Article 

9(3) and (4) of the Aarhus Convention because access to the CJEU under Article 263(4) 

TFEU was so difficult that no application by an environmental NGO had ever been declared 

admissible147. In the opinion of the Committee, the restricted interpretation by the CJEU 

of the term ‘individual and direct concern’ in Article 263(4) TFEU, which had not changed 

significantly since 1963, made it impossible for environmental NGOs - which defend 

general and not individual interests - to access the CJEU in practice148.  

 

The entry into force of the Lisbon Treaty in December 2009 provided an opportunity to 

adapt the interpretation of Article 263(4) to take into account the Aarhus Convention. 

While the ACCC recognised that it is for the CJEU itself to consider any development of its 

jurisprudence149, it is nevertheless relevant to consider if the CJEU has adapted its 

jurisprudence to comply with the Aarhus Convention since its entry into force in 2006. The 

findings and recommendations of the ACCC considered whether there was a new direction 

in the jurisprudence of the CJEU or any other steps taken to ensure compliance with the 

Convention. It concluded that recent CJEU judgments, in particular the Stichting Natuur 

en Milieu case-law, do not change the jurisprudence of the Court in relation to ‘direct and 

individual concern’ since Plaumann. The ACCC found that the jurisprudence has maintained 

a consistent interpretation of the conditions for locus standi of individuals before the CJEU, 

and so does not bring the Party into compliance with Article 9(3) of the Convention150.  

Regulatory acts 

The ACCC highlights that Article 9(3) of the Aarhus Convention requires Parties to provide 

access to administrative or judicial procedures to challenge ‘acts and omissions by private 

persons and public authorities which contravene provisions of its national law relating to 

the environment’. It states that in light of the reasoning of the CJEU interpretation of 

regulatory acts, therefore, ‘the third limb under Article 263 (4) TFEU would be too narrow 

in scope to bring the party concerned into compliance with Article 9, paragraph 3 of the 

Convention’151. 

Direct concern 

The possibility provided by the third limb of Article 263(4) TFEU, to broaden access to 

 
http://curia.europa.eu/juris/document/document.jsf?text=&docid=208983&pageIndex=0&doclang=FR&mode=
lst&dir=&occ=first&part=1&cid=9088072   
147  Aarhus Convention Compliance Committee, Findings and Recommendations on Communication 
ACCC/2008/32 (part II), adopted on 17 March2017. In order to become final, these findings and 
recommendations must be approved by the Conference of the Parties to the Aarhus Convention. 
148 Aarhus Convention Compliance Committee, Findings and Recommendations on Communication 
ACCC/2008/32 (part II), para 86. 
149 Aarhus Convention Compliance Committee, ACCC/C/2008/32 (EU) Part II, adopted on 17 March 2017, para 
40. 
150 Aarhus Convention Compliance Committee, ACCC/C/2008/32 (EU) Part II, adopted on 17 March 2017, para 
79. 
151 Aarhus Convention Compliance Committee, Findings and recommendations with regard to communication 

ACCC/C/2008/32 (Part II) concerning compliance by the European Union (ACCC/C/2008/32 (EU), Part II, para 
69. 

 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=208983&pageIndex=0&doclang=FR&mode=lst&dir=&occ=first&part=1&cid=9088072
http://curia.europa.eu/juris/document/document.jsf?text=&docid=208983&pageIndex=0&doclang=FR&mode=lst&dir=&occ=first&part=1&cid=9088072
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justice, was considered by the ACCC in relation to the Inuit152 and Microban153 cases, 

leading it to question the ‘completeness’ of the EU judicial system. According to the ACCC, 

the case-law referenced does not provide the framework for an environmental NGO to be 

considered directly concerned by a contested measure unless the measure in question 

directly affects the organisation’s legal position. An NGO would always be excluded from 

instituting proceedings under the third limb of Article 263(4) TFEU when it acts solely for 

the purposes of promoting environmental protection, solely based on the direct concern 

criterion. The Committee considers that while Parties to the Convention have a margin of 

discretion in establishing criteria for the purposes of Article 9, paragraph 3 of the 

Convention, that margin of discretion does not allow them to exclude from redress all 

NGOs acting solely for the purposes of promoting environmental protection154. 

 

While an individual may lodge a complaint against an act that is specifically addressed to 

them (e.g. a decision finding anticompetitive behaviour), they could not challenge an act 

of which they were not the addressee, unless they could show that the act was of individual 

and direct concern to them. The consideration of direct concern is an issue for NGOs and 

individuals in cases of public interest where the economic effect on the applicants is difficult 

to prove. 

Article 267 TFEU 

The ACCC stated that the preliminary ruling procedure under Article 267 TFEU is not a 

sufficient procedure to remedy the restrictions of Article 263(4) TFEU155.  

2.4.4 Stakeholder perspectives 

Environmental NGOs have expressed concern that the current system favours industry 

and its representative associations, as they can more easily prove direct concern and 

access the CJEU directly. 

 

Stakeholders provided feedback on their perceptions and experience with the procedure 

Article 263(4) TFEU on several occasions, both within and outside the scope of the study.  

 

The OPC provided a useful overview of different stakeholder perspectives on the 

functioning of the mechanism. These viewpoints were further developed in other fora in 

particular with NGOs and industry, through the arguments presented during the ACCC 

case, in the focus group discussions for this study(see Annex 6) and via position papers 

issued in the context of the OPC (see Annex 7).   

 

This section presents an overview of the results of the OPC in relation to perspectives and 

experiences of Article 263(4) TFEU. It then summarises the arguments presented via other 

sources, particularly those of NGOs and industry representatives.   

Respondents to the OPC 

Perceptions 

The OPC included several questions on respondents’ perceptions of the functioning of 

Article 263(4) TFEU.  

 

The first question on Article 263(4) TFEU (Q17) referred to stakeholder awareness of the 

 
152 C-583/11 P, Inuit Tapiriit Kanatami v European Parliament, Council of the EU. 
153 Case T-262/10, Microban International Ltd v Commission.  
154 Aarhus Convention Compliance Committee, Findings and recommendations with regard to communication 
ACCC/C/2008/32 (Part II) concerning compliance by the European Union (ACCC/C/2008/32 (EU), Part II, para 
73. 
155 Aarhus Convention Compliance Committee, Findings and recommendations with regard to communication 
ACCC/C/2008/32 (Part I), para 90. 
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mechanism. 121 respondents (69.1%) were aware of the mechanism, with the rate of 

awareness varying from 97.1% among environmental organisations to 53% among 

citizens. By contrast, only 28 respondents (16%) were actually involved in or affected by 

a judicial review of the legality of an EU act (Q25), of which six were environmental NGOs, 

six were other types of organisations, and 10 were citizens.  

 

Respondents were also asked to rate their satisfaction with the mechanism (Q18). The 

results are presented below, by types of respondent. 

 
Figure 9: Answers to OPC Q18 ‘In your opinion, how does the established mechanism to 

challenge EU acts through the Court of Justice of the European Union (CJEU) (Article 
263(4) TFEU) function?’ 

 
 

Answers show two distinct streams. Companies and business organisations, as well as 

those national authorities that expressed an opinion, consider the Article 263(4) TFEU 

mechanism to work satisfactorily. However, environmental organisations, other NGOs and 

those citizens who provided an opinion, believe – overwhelmingly - that the system does 

not function satisfactorily.    

 

In their answers to the follow-up open question (which invited respondents to explain their 

responses to Q18), one respondent from a business association viewed Article 263(4) TFEU 

as an effective measure arguing the procedure is fair and open to everyone. One 

respondent from the ‘other and NGOs category’ also believed the procedure was more 

efficient and cost-effective than going through the national courts.  

 

By contrast, many citizens, environmental organisations and NGOs perceive Article 263(4) 

TFEU as ineffective in guaranteeing access to justice for citizens, environmental 

organisations and NGOs. Many of these stakeholders criticised the CJEU for maintaining 

its interpretation of Article 263(4) TFEU according to the Plaumann doctrine on 

environmental matters. They argued that the requirement for the impact of the measure 

to be limited to the individual or NGO challenging it under ‘individual concern’ and ‘direct 

concern’ effectively prevents individuals and NGOs from accessing the CJEU and 

challenging acts of EU institutions that violate environmental law.  

 

Questions were raised about the compatibility of Article 263(4) TFEU with Article 9 of the 

Aarhus Convention and Article 47 of the European Charter on Fundamental Rights, 

suggesting that Article 263(4) TFEU does not guarantee the right to access to justice when 

it should, and that the public interest is deprived of protection as a result.  
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Other comments argued for a change in the CJEU’s interpretation of ‘individual concern’ 

and ‘direct concern’ to allow for the possibility to challenge acts in the public interest. This, 

respondents believed, would serve to legitimise the participation of individuals and NGOs, 

and avoid lengthy and costly procedures before national courts. Some of these 

stakeholders also claimed that the mechanism is skewed in favour of authorities and 

economic interests because the Article 263(4) TFEU requirements that the act be of 

individual concern and direct concern effectively excludes most environmental claims. 

Consequently, they argue that restrictions on the nature of the act that can be challenged 

have resulted in a situation where no case brought to the CJEU by NGOs or individuals on 

environmental matters has been ruled admissible. 

Experience 

Another set of questions in the OPC concerned stakeholders’ experiences in dealing with 

the Article 263(4) TFEU mechanism.   

 

Of the 28 respondents who indicated having experience with a judicial review (Q26), 10 

introduced their claim before the CJEU, and seven before both the CJEU and the national 

courts. Respondents who preferred the CJEU explained their choice (Q27) by: a better 

chance of success (seven respondents); the lack of legal grounds to challenge a decision 

before the other instance court (seven respondents); better knowledge of the system (two 

respondents); and the expected costs of the procedure (two respondents). Preference for 

introducing a claim before the CJEU was explained by: lack of implementing measures at 

national level; the fact that the challenge related to a decision by an EU institution 

concerning EU legal acts, not a national body concerning national law(s); and the cost or 

complexity of national court systems.   

 

In answer to the question of the difficulties experienced in challenging an EU act under 

Article 263(4) TFEU (Q30), the following responses were provided.  

 
Figure 10: Answers to OPC Q30 ‘Please consider your overall experience with regard to 
direct challenges to the EU court (CJEU)(Article 263(4) TFEU and Aarhus Regulation). Did 
you experience/observe difficulties in relation to the following steps of the procedures?’  

 

Overall assessment 

Difficulties in meeting the standing requirements under Article 263(4) TFEU were 

expressed by environmental organisations and NGOs, EU citizens and some industry 

stakeholders. Environmental NGOs and individuals, in particular, consider the requirement 

for the measure to be of ‘individual concern’ and ‘direct concern’ to the NGO or individual 

challenging to restrict access to the CJEU for challenging acts of EU institutions that violate 
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environmental law. While those requirements affecting standing and the type of acts that 

can be challenged were generally perceived to be the key obstacles, other, more practical 

concerns were also raised. Such concerns included: 

◼ The requirement that lawyers need to be independent from their clients in order to 

present cases before the CJEU/national courts means that NGOs must externally 

contract legal representation rather than use their in-house lawyers, which can be a 

barrier due to the costs incurred. 

◼ Excessive costs and length of referral proceedings can have a deterrent effect to  use 

of the mechanism.   

 

The considerations provided in the OPC generally mirrored those expressed in other forums 

by different types of stakeholders, as described below.  

NGOs 

 

In their position papers submitted alongside the OPC, environmental NGOs argue that the 

standing requirements under Article 263(4) TFEU are interpreted by the CJEU in an overly 

restrictive manner.  

 

Individual concern 

 

Environmental NGOs highlight that the interpretation given to the requirement of 

‘individual concern’ in the Plaumann case has made this an insurmountable barrier to all 

environmental NGOs bringing environmental cases to the CJEU. By essentially requiring 

the impact of the measure being challenged to be limited to the applicant, this 

interpretation rules out cases brought in the public interest.  

 

Direct concern 

 

Environmental NGOs do not believe that the addition of the possibility for regulatory acts 

to be challenged if they are of ‘direct concern’ to the applicant (following the Lisbon Treaty) 

significantly increased their possibilities for access to the CJEU on environmental matters.  

 

Here, they argue that the interpretation given to this notion - according to which the 

measure being challenged must affect the subjective legal situation of the applicant - 

effectively makes it impossible for environmental NGOs to obtain standing on this ground, 

as they act in order to defend the public interest in the environment, rather than their 

individual subjective rights.  

In relation to the condition under direct concern that the measure being challenged entail 

no implementing measures, environmental NGOs point to the fact that the ACCC has found 

this criterion to be incompatible with Article 9(3) of the Aarhus Convention, as it introduces 

additional requirements in respect of the types of acts subject to challenge under that 

provision.  

 

In their position papers, as well as in the focus group meeting, environmental NGOs 

expressed concern that the current system favours industry and its representative 

associations, arguing that it is easier for these groups to prove direct concern and thus 

access the CJEU directly. An example of this was provided by one NGO, where the General 

Court rejected a case brought by an NGO and two beekeeping associations for lack of 

direct concern, as it considered that the potential effect of the approval of the challenged 

substance on the beekeeper’s producing activities was factual in nature, and did not impact 

its legal situation.  

 

In relation to the concern that a broadening of the standing requirements would result in 

an overburdened CJEU, environmental NGOs point to the fact that environmental cases 
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represent a very small proportion of the Court’s caseload and would remain marginal in 

relation to state aid or intellectual property cases even if they were to increase sharply.  

Industry 

 
Business and trade associations believe that the TFEU legal framework (Articles 263, 267 

and 277) establishes a complete system of remedies and procedures to ensure the judicial 

review of EU acts. These rules are based on equal treatment and provide the same rules 

on admissibility for all natural and legal persons, whether environmental NGOs, trade 

federations, regional and local authorities, companies or citizens.  

 

Industry stakeholders highlight their own difficulties in obtaining standing. Of particular 

concern is the difficulty in demonstrating individual concern under the first limb of Article 

263(4) where an act is not directly addressed to them. They point to a number of cases156 

where the CJEU dismissed cases brought by business associations because they were 

considered ‘representatives of a category of operators and not individually concerned by 

a measure affecting the general interests of that category’. 

 

Trade and business associations also report facing difficulties when challenging regulatory 

acts with regard to meeting  the direct concern test and the interpretation given to the 

concept of an act which does not entail implementing measures157.    

 

Given these obstacles in challenging EU acts of general application, trade and business 

associations (much like environmental NGOs) believe that the only option open to them is 

to initiate proceedings before the national courts against national acts implementing an 

EU decision, by pleading the invalidity of the EU act. 

2.4.5 Interactions with other mechanisms 

While the Aarhus Regulation does not refer to individuals, entities or other applicants, 

Article 263(4) TFEU grants legal and natural persons the possibility to initiate proceedings 

against an act or regulatory act, although subject to specific requirements for standing, 

thus providing some protection for their right of access to justice.  

 

Article 263(4) TFEU establishes that any natural or legal person may, under the conditions 

laid down in the first and second paragraphs, institute proceedings against an act 

addressed to that person or which is of direct and individual concern to them, and against 

a regulatory act which is of direct concern to them and does not entail implementing 

measures.  

 

The interpretation of direct and individual concern prior to the entry into force of the Lisbon 

Treaty, in line with the Plaumann jurisprudence resulted in environmental NGOs being 

excluded from the possibility to challenge EU acts on environmental matters directly before 

the CJEU. Regulatory acts on environmental matters under the third limb of Article 263(4) 

TFEU, introduced by the Lisbon Treaty, cover acts of general scope, complementing the 

Aarhus Regulation, which is focused on measures of individual scope. However, the recent 

jurisprudence has not changed the interpretation of direct concern in line with the Aarhus 

Convention. Therefore, the possibility for environmental NGOs to challenge EU acts on 

environmental matters directly before the CJEU remains very limited.  

 
156 Case T-376/04 Polyelectrolyte Producers Grp v Council; Case T-381/11 Eurofer v Commission; Case T-539/08 
Etimine SA and Ab Etiproducts Oy v Commission; Case T-196/03 European Federation for Cosmetic Ingredients 
(EFfCI) vs. European Parliament & Council of the European Union. 
157 See Joint Cases C-191/14 and C-192/14 Borealis Polyolefine GmbH and OMV Refining & Marketing GmbH v 
Bundesminister für Land-, und Forstwirtschaft, Umwelt und Wasserwirtschaft, Case C-295/14 DOW Benelux BV 
and Others v Staatssecretaris van Infrastructur en Milieu and Others; Joint Cases C-389/14, C-391/14 to C-
393/14 Esso Italiana Srl and Others, Api Raffineria di Ancona SpA, Lucchini in Amministrazione Straordinaria SpA 
and Dalmine SpA v Comitato nazionale per la gestione della direttiva 2003/87/CE e per il supporto nella gestione 
delle attività di progetto del protocollo di Kyoto and Others. 
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Article 267 TFEU forms an integral part of the judicial mechanisms in place to seek redress 

in relation to EU acts, via the national courts. The preliminary validity reference mechanism 

is described below.  

2.4.6 Conclusions 

In relation to the requirements under the judicial review mechanisms, prior to the entry 

into force of the Lisbon Treaty, Article 263(4) TFEU established that any natural or legal 

person could institute proceedings against an act which was addressed to that person or 

which was of direct and individual concern. The interpretation of individual concern in line 

with the Plaumann jurisprudence saw environmental NGOs excluded from the possibility 

to challenge EU acts on environmental matters directly before the CJEU. The third limb of 

Article 263(4) TFEU provides legal and natural persons with the option to challenge 

regulatory acts of direct concern not entailing implementing measures.  

 

The jurisprudence interpreting direct concern has not changed since the ratification of the 

Aarhus Convention by the EU and the adoption of the Aarhus Regulation. The possibility 

for environmental NGOs to challenge EU acts on environmental matters directly before the 

CJEU thus remains very limited. Of the 35 direct actions before the General Court on 

environmental matters, only one was initiated by an environmental NGO.  

 

The interpretation by the CJEU of the meaning of ‘regulatory act’ for the purposes of the 

fourth paragraph of Article 263 TFEU refers to all acts of general application apart from 

legislative acts. The list of types of acts used in this project includes both legally binding 

and non-legally binding acts. The concept of regulatory act has been defined by the CJEU 

as covering non-legislative acts of general application158. The authors consider that it is 

not clear whether this concept includes acts that are not legally binding – see also Section 

3.1.1.2.1, however.  

 

Article 263(4) TFEU requirements for the regulatory acts to be of direct concern and not 

entailing implementing measures are currently interpreted so as to limit the possibility for 

NGOs to challenge regulatory acts on environmental matters. Although the Microban case 

introduced a more flexible application of the requirement of direct concern, it nevertheless 

does not provide environmental NGOs with a stronger position from which to challenge EU 

acts before the CJEU under Article 263(4) TFEU, as NGOs would not be able to claim that 

they are economically affected by an environmental decision.  

2.5 Implementation of Article 267 TFEU regarding access to justice on 
environmental matters 

2.5.1 Description of the mechanism and its functioning 

Article 267 TFEU lays down the rules for the preliminary ruling, according to which the 

CJEU can be asked to decide on the validity of acts of the EU institutions, bodies, offices 

and agencies when the question is raised before a national court which cannot give its 

judgment without the previous decision by the CJEU.  

 

This is considered an indirect action, as it is only the national courts that may request a 

ruling from the CJEU, although the party bringing the challenge has the option to ask for 

such a referral in the course of the national proceedings. 

 

 
158 Case C-583/11 P Inuit Appeal. 
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Box 10: Article 267 TFEU – request for a preliminary ruling 

Case T-600/15 PAN Europe and others v European Commission  

The CJEU shall have jurisdiction to give preliminary rulings concerning: 

(a) interpretation of the Treaties; 

(b) validity and interpretation of acts of the institutions, bodies, offices or agencies of the Union. 

Where such a question is raised before any court or tribunal of a Member State, that court or 
tribunal may, if it considers that a decision on the question is necessary to enable it to give 
judgment, request the Court to give a ruling thereon. 

Where any such question is raised in a case pending before a court or tribunal of a Member State 
against whose decisions there is no judicial remedy under national law, that court or tribunal shall 
bring the matter before the Court. 

If such a question is raised in a case pending before a court or tribunal of a Member State with 

regard to a person in custody, the CJEU shall act with the minimum of delay. 

 

The mechanism of reference to the CJEU for a ruling on the validity of EU acts (Article 

267(1)(b)) is particularly relevant in the context of this study, as it entitles citizens to 

bring a case before national courts and for those national courts to then make a referral 

to the CJEU to decide on the validity of the EU act in question.  

Procedure 

The procedural rules for the preliminary ruling are provided in Article 23 of the Statute of 

the CJEU159 and further developed in Title III of the Rules of Procedure of the Court of 

Justice160. There are three key steps in the procedure: 

◼ Once a referral is decided by the national court, the court suspends its proceedings 

and notifies the CJEU of the decision to refer; 

◼ The Registrar of the CJEU notifies the parties to the case, the Member States and the 

Commission, as well as the institution, body, office or agency that adopted the act 

whose validity is in dispute161; 

◼ These can then submit statements of case/written observations within two months of 

the notification162.  

 

After the issuance of an Opinion by the AG, and the oral hearing163, the CJEU issues its 

judgment. The Registrar sends the judgment to the referring court, which should then 

keep the Registrar informed of any action taken, including its final decision in the case.  

 

In addition to the urgent preliminary ruling procedure (which does not apply to 

environmental claims), two other procedures can apply, which vary from the standard 

procedure described above: 

◼ The simplified procedure, where a question identical to one already dealt with by 

the CJEU, or where the answer admits no reasonable doubt, or may be clearly deduced 

from existing case-law, the Court may, after hearing the AG, give its decision by 

 
159 Statute of the Court of Justice of the European Union (Consolidated Version), August 2016, available at: 
https://curia.europa.eu/jcms/upload/docs/application/pdf/2016-08/tra-doc-en-div-c-0000-2016-201606984-
05_00.pdf  
160 Consolidated version of the Rules of Procedure of the Court of Justice of the European Union of 25 September 
2012. 
161 As well as to other States parties to the EEA and the EFTA surveillance authority, and other non-Member 
States which are parties to an agreement relating to the specific subject matter. 
162 See Article 23 Statute of the CJEU. 
163 Non-participation in the written part of the procedure does not preclude participation in the oral part of the 

procedure (Article 96(2) of the Rules of Procedure of the Court of Justice of the European Union of 25 September 
2012.  

 

https://curia.europa.eu/jcms/upload/docs/application/pdf/2016-08/tra-doc-en-div-c-0000-2016-201606984-05_00.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2016-08/tra-doc-en-div-c-0000-2016-201606984-05_00.pdf
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reasoned order; 

◼ The expedited procedure, where, on request from a national court, the CJEU gives 

its rulings quickly in very urgent cases, by reducing the time limits as far as possible 

and giving such cases absolute priority. 

Obligation to refer validity cases 

Article 267 TFEU gives the possibility to lower courts to refer a case to the CJEU and 

requires national courts of final appeal to systematically refer cases. The discretion of 

lower court judges in referring cases is, however, restricted in validity cases. In a key 

judgment in Case C-314/85 Foto-Frost164, the CJEU ruled that national courts, irrespective 

of the possibility of appeal at domestic level, cannot themselves rule EU acts invalid but 

must refer cases involving the question of validity of an EU act to the EU courts via the 

preliminary ruling procedure. This rule is applicable under two conditions:  

◼ there is a doubt about the validity of an EU act, and  

◼ the EU act is relevant to the case dealt with by the national judge.  

 

These conditions give some leeway in the application of the rule. However, both the EU 

Treaties and the interpretation provided by the CJEU limit the extent to which the national 

judge can use their discretion. Firstly, Article 4(3) of the TEU (previously Article 10 TEC) 

provides for a duty of sincere cooperation between the Union and the Member States, 

according to which:  

◼ ‘3. Pursuant to the principle of sincere cooperation, the Union and the Member States 

shall, in full mutual respect, assist each other in carrying out tasks which flow from 

the Treaties. 

◼ The Member States shall take any appropriate measure, general or particular, to 

ensure fulfilment of the obligations arising out of the Treaties or resulting from the 

acts of the institutions of the Union. 

◼ The Member States shall facilitate the achievement of the Union's tasks and refrain 

from any measure which could jeopardise the attainment of the Union's objectives’. 

 

The principle of sincere cooperation results in a duty for national judges to refer validity 

cases to the CJEU, as recalled in Case C-263/02 Jego Quere: ‘in accordance with the 

principle of sincere cooperation laid down in Article 10 TEC, national courts are required, 

so far as possible, to interpret and apply national procedural rules governing the exercise 

of rights of action in a way that enables natural and legal persons to challenge before the 

courts the legality of any decision or other national measure relative to the application to 

them of a Community act of general application, by pleading the invalidity of such an 

act’165. 

Presence of national implementing measures 

The validity reference under Article 267 TFEU generally applies where a national act 

implementing an EU act has been adopted at national level. Here, the question of the 

validity of the EU act on which it is based arises incidentally and is then brought to the 

CJEU. 

 

In cases where there is no implementing act at national level, two different situations can 

be envisaged from a legal perspective: firstly, Article 263(4) third limb caters for the 

situation where there is no implementing measure (either at national or EU level) and 

provides for the possibility to challenge the act directly before the CJEU, under the 

conditions and within the limitations of that system (see Section 2.4 above); secondly, a 

 
164 Case C-314/85 Foto-Frost v Hauptzollamt Luebeck-Ost [1987] ECR 4199. 
165 Case C-263/02 Commission v Jego-Quere & Cie SA [2004] ECR I-3425, para 32. 

 



Study on EU implementation of the Aarhus Convention in the area of access to justice in environmental matters 
- final report 

   
   

  81 

direct challenge to an EU act in front of national courts is theoretically possible.  

 

In Cases C-491/01 British American Tobacco and Imperial Tobacco166 and C-308/06 

Intertanko167, the CJEU recognised that an individual can challenge the validity of a 

Directive before a national court before the expiry of the transposition period in the 

absence of transposing measures at national level168. In case C-362/14 Schrems169, the 

CJEU found a Commission Decision invalid after a claim was introduced by Mr Schrems 

before the Irish Data Protection Commissioner. The Commissioner took the Commission 

Decision as the basis for his refusal to analyse Mr Schrems’s complaint. In this case, even 

though the EU act was not directly challenged before the national court, there was no 

implementing measure contested by the complainant yet the dispute resulted in the 

analysis of validity of the EU act under Article 267 TFEU. This case also shows that an EU 

implementing act without national measures can be challenged under Article 267 TFEU. 

However, the CJEU does not deem admissible those cases where the problem raised by 

the national court is hypothetical170, thus the EU act likely needs to have a concrete effect 

in the national legal order.  

2.5.2 Overview of experience to date 

Several observations can be made in relation to the use of the preliminary ruling 

procedure. Firstly, while the annual reports of the CJEU171 provide information on its 

judicial activity, including the use and evolution of the preliminary ruling procedure, there 

are no records of the numbers of cases where the validity of acts was challenged, unlike 

for cases where interpretation was sought. Some general information may nevertheless 

be helpful in understanding the use of this mechanism. Requests for preliminary rulings 

are a main activity of the Court. In 2017, 72.12% of the new cases introduced before the 

CJEU were references for a preliminary ruling, representing a steady increase in 

preliminary ruling cases since 2014172. Of these 533 cases, 28 (5.25%) related to 

environmental issues. 

 

Secondly, an inventory of cases provided by DG ENV lists 38 cases in all areas over the 

past 20 years in which the CJEU declared an act invalid, i.e. an EU act was successfully 

challenged. Most of these cases relate to customs-related acts or decisions. One single 

ruling, in Case C-281-16 Vereniging Hoekschewaards Landschap, related to environmental 

matters.  

 
Box 11: Case C-281-16 Vereniging Hoekschewaards Landschap 

Case C-281-16 Vereniging Hoekschewaards Landschap 

Facts  
Under the Habitats Directive (98/43/EEC), Member States are required to propose areas as Sites 
of Community importance (SCIs) to the Commission. If these areas are selected by the 
Commission, Member States are then required to designate them as Special Areas of Conservation 
(SACs).  

In October 2013, the Netherlands made a request to the Commission for the Leenheerenpolder 
to be removed from the Haringvliet SCI. This proposal was accepted by the Commission in October 

2014, which agreed that the initial proposal to incorporate the Leenheerenpolder into the SCI 
constituted a ‘scientific error’. The Commission therefore adopted Implementing Decision 2015/72 
to reduce the size of the Haringvliet SCI. On 28 April 2015, the Netherlands adopted a decision 

 
166 Case C-491/01 British American Tobacco (Investments) and Imperial Tobacco [2002] ECR I-11453, para. 
37ff. 
167 Case C-308/06 International Association of Independent Tanker Owners and Others, para. 33-34. 
168 See Commission’s written submission of 11 June 2009 in the context of Case ACCC/C/2008/32, para. 78. 
169 Case C-362/14 Maximilian Schrems v Data Protection Commissioner. 
170 Case C-83/91 Meilicke, 16 July 1992, Case C-82/13 Società cooperativa Madonna dei miracoli, 7 October 
2013, para. 12, 14; Unio de Pagesos de Catalunya v Administracion del Estado, 15 September 2011, 
ECLI:EU:C:2011:590. 
171 https://curia.europa.eu/jcms/jcms/Jo2_7000/en/  
172 https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-04/_ra_2017_en.pdf, p.102. 

https://curia.europa.eu/jcms/jcms/Jo2_7000/en/
https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-04/_ra_2017_en.pdf
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Case C-281-16 Vereniging Hoekschewaards Landschap 

to designate the Haringvliet site as a SAC, without the Leenheerenpolder.  
 
Procedure 
This decision was challenged by Vereniging Hoekschewaards Landschap. On 20 May 2016, the 
Raad van State (Council of State) decided to make a request for a preliminary reference, asking 
the CJEU if the Leenheerenpolder could legitimately be excluded from the Haringvliet site by 

Implementing Decision 2015/72 on the grounds that its initial inclusion was the result of a 
scientific error.  
 
Outcome 
As the Commission did not provide conclusive scientific evidence that the initial proposal contained 
an error, the CJEU held that the Implementing Decision was invalid, insofar as, by that decision, 
the Haringvliet SCI was placed on that list without the inclusion of the Leenheerenpolder. 

 

In two other cases, C-293/97 Standley and joint cases C-313-15 and C-530/15 Eco-

emballages, the validity of an EU environmental act (Directive 91/676/EEC and Directive 

2013/2, respectively) was unsuccessfully challenged via Article 267 TFEU.  

 

Finally, as part of the Excel database for mapping prepared for the purposes of this study, 

four cases of challenges via Article 267173 since 2006 in the area of the environment were 

reported by the Commission services. The table below presents the challenges, by the DG 

responsible and by type of implementing act. It provides an overview of all cases reported 

by the Commission DGs in the context of this study.  

 
Table 10: Challenges via Article 267, by DG and type of act 

# Type of act CLIMA ENV ENV & GROW Total 

5 Commission decisions/acts on setting up 
implementing rules 

 
1 

 
1 

12 Commission decisions/acts on 
approval/authorisation of plans or programmes 

1 
  

1 

21 Commission implementing/delegated acts 
adapting the Annexes to technical and 

scientific progress 

  
1 1 

22 Other 
 

1 
 

1 

 Total 1 2 1 4 

 

Seven cases relating to the approval of plans and programmes in the area of climate refer 

to cases that were then joined and related to Commission Decision 2013/448/EU of 5 

September 2013 concerning national implementation measures for the transitional free 

allocation of greenhouse gas emission allowances.   

 
Table 11: Challenges to EU environmental acts via Article 267 reported by DGs 

Case  Title of the case  Act challenged Outcome 

Joint-cases 
C-191/14, 
C-192/14, 
C-295/14, 

C-389/14 
and  
C-391/14 to 
C-393/14, 
and Case C-
506/14 

Borealis Polyolefine 
GmbH and Others v 
Bundesminister für 
Land- und 
Forstwirtschaft, 
Umwelt und 
Wasserwirtschaft and 
Others 

Commission Decision 2013/448/EU 
of 5 September 2013 concerning 
national implementation measures 
for the transitional free allocation 

of greenhouse gas emission 
allowances in accordance with 
Article 11(3) of Directive 
2003/87/EC of the European 
Parliament and of the Council 

The CJEU declared 
Article 4 and Annex 
II of Commission 
Decision 

2013/448/EU invalid 

 
173 No distinction was drawn between validity and interpretation procedures. Nor was the outcome of the cases 
considered, which explains the difference in numbers in the data provided by DG Environment.   
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Case  Title of the case  Act challenged Outcome 

C-14/10 Nickel Institute v 
Secretary of State for 
Work and Pensions 

Annex I to Council Directive 
67/548/EEC of 27 June 1967 on 
the approximation of laws, 
regulations and administrative 
provisions relating to the 

classification, packaging and 
labelling of dangerous substances 
(CLP Directive) and Commission 
Directives 2001/59/EC, 
2008/58/EC and 2009/2/EC 
amending the CLP Directive  
 

Annex VI to Regulation (EC) No 
1272/2008 of the European 
Parliament and of the Council of 16 
December 2008 on classification, 
labelling and packaging of 
substances and mixtures and 

Commission Regulation (EC) No 
790/2009 of 10 August 2009 
amending, for the purposes of its 
adaptation to technical and 
scientific progress, Regulation No 
1272/2008   

The CJEU judged 
that no factor of 
such kind as to 
affect the validity of 
the Commission's 

Implementing 
Directives and 
Regulations (and 
the Council 
Directive) had been 
identified 

C-281/16 Vereniging 
Hoekschewaards 
Landschap v 
Staatssecretaris van 
Economische Zaken 

Implementing Decision (EU) 
2015/72 of 3 December 2014 
adopting an eighth update of the 
list of Sites of Community 
Importance for the Atlantic 
biogeographical region 

The CJEU declared 
the Commission 
Implementing 
Decision (EU) 
2015/72 to be 
invalid 

Joint Cases 
C-313/15 
and C-
530/15 

Eco-Emballages SA 
and Others v Sphère 
France SAS and Others 
and Melitta France SAS 
and Others v Ministre 
de l’Écologie, du 
Développement 
durable et de lʼÉnergie 

Commission Directive 2013/2/EU of 
7 February 2013 amending Annex I 
to Directive 94/62/EC of the 
European Parliament and of the 
Council on packaging and 

packaging waste 

The CJEU 
interpreted Article 
3(1) of Directive 
94/62/EC of the 
European 

Parliament and of 

the Council of 20 
December 1994 on 
packaging and 
packaging waste 

 

2.5.3 ACCC findings 

In Part I of its Findings & Recommendations (ACCC/C/2008/32), the ACCC concluded that 

‘with respect to decisions, acts and omissions by the EU institutions and bodies, the system 

of preliminary ruling neither in itself meets the requirements of access to justice in Article 

9 of the Convention, nor compensates for the strict jurisprudence of the EU Courts […]’174.  

 

In Part II of the findings, issued in 2017, the ACCC reiterated its previous findings and 

referred to the case-law of the CJEU, where the Court itself held that ‘the system of 

preliminary rulings does not constitute a means of redress available to the parties to a 

case before a national court or tribunal’175. 

 

 
174 Aarhus Convention Compliance Committee, Findings and Recommendations, ACCC/C/2008/32 (Part I), point 
90.  
175 ibid., point 57. 



Study on EU implementation of the Aarhus Convention in the area of access to justice in environmental matters 
- final report 

   
   

  84 

2.5.4 Stakeholder perspectives 

Stakeholders provided feedback on their perceptions and experiences of the validity 

reference under Article 267 TFEU on several occasions, both within and outside the scope 

of the study.  

 

The OPC provided a useful snapshot of the perspectives of all types of stakeholders on the 

functioning of the mechanism.  

 

More specific views also addressed different opportunities, in particular: 

◼ by NGOs and industry: in the context of the Roadmap, through the arguments 

presented during the ACCC case, in discussions held in the study focus groups (see 

Annex 6), and via position papers issued in the context of the OPC (see Annex 7);  

◼ by national judges: mainly through the ad hoc meeting with national judges on the 

use of the validity reference under Article 267 TFEU, organised by the Commission on 

29 January 2019. 

 

This section presents an overview of the results of the OPC in relation to Article 267 TFEU. 

It then summarises the arguments presented via other sources, particularly those of 

NGOs, industry representatives and national judges.    

Respondents to the OPC 

Perceptions 

The OPC included several questions on respondents’ perceptions of the functioning of 

Article 267 TFEU.  

 

The first question on Article 267 TFEU (Q13) referred to stakeholder awareness of the 

mechanism. 127 respondents (72.6%) were aware of the mechanism, with the rate of 

awareness varying from 91.2% among environmental organisations to 63% among 

citizens. By contrast, only 25 respondents (14.3%) were actually involved in or affected 

by a procedure under Article 267 TFEU (Q14), of which nine were environmental NGOs, 

five were other types of organisations and six were citizens.  

 

Respondents were also asked to rate their satisfaction with the mechanism (Q16). The 

results are presented below, by type of respondent. 
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Figure 11: Answers to OPC Q16 ‘In your opinion, how does the mechanism enabling 
national courts to request the Court of Justice of the European Union (CJEU) to rule on an 

EU act (Article 267 TFEU) function in your country of residence?’ 

 
 

With the exception of academics and business associations, which have balanced views, 

responses were divided into two clear streams. Companies and business organisations, as 

well as those national authorities that expressed an opinion, consider the Article 267 TFEU 

mechanism to work satisfactorily overall. By contrast, environmental organisations, other 

NGOs and those citizens who provided an opinion, believe – overwhelmingly – that the 

system does not function satisfactorily.    

 

In their responses to the follow-up question, the stakeholders who viewed Article 267 TFEU 

as an effective measure pointed to perceptions of a growing number of preliminary ruling 

procedures being used at national level. Arguments in support of this mechanism were 

more inclined to criticize the lack of public awareness of the right to challenge EU decisions 

using this mechanism. 

 

However, almost one-third of responses from environmental organisations, EU citizens and 

other NGOs criticised the request for a preliminary ruling mechanism as failing to provide 

effective access to justice for the public. Some highlighted that many EU acts relating to 

the environment do not require national implementing measures, thus preventing a case 

from being challenged before the national courts in the first place. Other criticisms pointed 

to the ways in which national courts approached Article 267 TFEU. Chief among these 

were: 

◼ Standing requirements are too restrictive, with direct access not granted to NGOs and 

citizens, making it difficult to challenge national implementing measures and obtain a 

preliminary reference. 

◼ National courts are often hesitant or wrongfully refuse to refer preliminary questions 

to the CJEU, or ignore the Aarhus Regulation and Convention, preferring instead to 

rely on the interpretation of their own national laws. Opportunities for appealing these 

decisions are often limited or non-existent for environmental matters. 

◼ Excessive costs and length of referral proceedings (averaging almost two years) were 

also mentioned. The excessive length of referral proceedings was highlighted as a 

deterrent to both judges and parties, as well as being an ineffective means of resolving 

environmental legal disputes.  

◼ Judges lack awareness of preliminary ruling mechanisms or are not inclined to request 

preliminary rulings because they consider them burdensome. 
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Experience 

Another set of questions in the OPC addressed stakeholder experiences of dealing with the 

Article 267 TFEU mechanism.   

 

Of the 28 respondents who indicating having experience with a judicial review (Q26), 11 

introduced their instance before the national court, and seven before both the CJEU and 

the national courts. Where respondents preferred the national courts, they explained 

(Q27) that it was because of a better chance of success (eight respondents), better 

knowledge of the system (five respondents), the expected costs of the procedure (six 

respondents) and the lack of legal grounds to challenge a decision before the other 

instance court (seven respondents). Of these latter, environmental organisations and 

NGOs explained that the lack of legal grounds related to the lack of implementing 

measures at national level. They also expressed the view that national courts were not 

competent in EU law, making them reluctant to question the legality of an EU act before 

the national courts.  

 

Other organisations and NGOs, as well as public authorities, highlighted that the choice of 

court depends on the likelihood of success and the fact that national systems are too costly 

and complex. A comment made by one other organisation/NGO also criticised the lack of 

sanctions when national courts do not refer matters to the CJEU in unjustified cases, as 

this deprives them of any effective remedy.  

 

The following responses were provided in answer to the question of the difficulties 

experienced in challenging an EU act under Article 267 TFEU (Q29).  

 
Figure 12: Answers to OPC Q29 ‘Please consider your overall experience with regard to 
challenges before national courts, via preliminary ruling (Article 267 TFEU). Did you 
experience/observe difficulties in relation to the following steps of the procedures?’ 

 

Overall assessment 

When given the opportunity to comment on the functioning of the system overall, a 

number of environmental organisations pointed to the obstacles experienced in accessing 

internal and judicial review proceedings, such as restrictive standing requirements, varying 

willingness of national courts to refer preliminary questions to the CJEU, and overly 

lengthy, ineffective and/or costly remedies in judicial procedures in Member States. In 

particular, they pointed to the inappropriateness of challenging the validity or content of 

EU acts in judicial proceedings, given that, in their experience, national courts prefer to 

interpret the compatibility of national law with EU law rather than question the EU acts 
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themselves (i.e. request a validity reference).  

 

The considerations provided in the OPC reflected the views expressed in other forums by 

different types of stakeholders, as presented below.  

NGOs 

 

In their comments on the Roadmap, NGOs reiterated and supported the findings of the 

ACCC, stating that the request for preliminary ruling mechanism is ‘not a valid substitute 

for access to direct actions under Article 263 TFEU’176 and that the system of preliminary 

reference under Article 267 TFEU ‘does not meet the requirements of Article 9(3) of the 

Aarhus Convention’177.  

 

Some more specific concerns have also been raised by NGOs in relation to the use of the 

mechanism, both in theory and in practice, which are similar to those raised in the OPC.   

 

Absence of national implementing measures 

 

The absence of implementing rules at national level has been raised by stakeholders as a 

key issue. In the context of the Roadmap, for instance, they highlighted that ‘there are a 

host of acts and omissions for which no such implementing regulations exist – thus 

rendering the theoretical possibility of review through national courts a nullity’178. This was 

also explained in the focus group and in the position papers submitted in the context of 

the OPC. These latter also observed that where no national implementing act is in place, 

it may be necessary to contravene the EU act in order to challenge its validity before the 

national courts.    

 

Legal standing 

 

On a practical level, difficulties relating to legal standing were mentioned as a problem 

(e.g. in the context of ACCC/C/2008/32 and during the focus group meeting with NGOs), 

where difficulty in accessing justice as an environmental organisation in certain countries 

was mentioned as a factor impeding challenges to EU acts via Article 267 TFEU. 

 

One focus group participant pointed out that the difficulties of legal standing may even 

lead to certain practices of ‘forum shopping’ by NGOs, with challenges favoured in one 

Member State over another because of the more likely admissibility of their claim. 

 

Similarly, the position papers submitted by NGOs stated that standing requirements vary 

across Member States, making it difficult to challenge national implementing measures 

and thus obtain a preliminary reference. Such restrictions typically include requiring 

impairment of a subjective right or limiting challenges by NGOs to certain types of 

environmental acts.  

 

Filtering of cases 

 

Where access to court is possible, concern is expressed with respect to the varying degrees 

of willingness of the national courts to refer preliminary questions to the CJEU. 

Environmental organisations and NGOs argue that some courts wrongfully refuse to refer 

requests for preliminary rulings, citing examples from Poland, Bulgaria and France, and 

point to the lack of a possibility to compel them to do so.  

 

 
176 Greenpeace European Unit (Italy), response to the Roadmap; Similarly, EEB response to the Roadmap.  
177 Responses to the Roadmap from: ClientEarth, IIDMA, Ecologistas en Accion, WWF Italy, EuroNatur 
Foundation, SSNC, EMLA, Frank Bold Society, NABU, BirdLife, Eco-TIRAS, Sandbag Climate Campaign, and Zero.   
178 Via Iuris and Association Justice and Environment responses to the Roadmap. 



Study on EU implementation of the Aarhus Convention in the area of access to justice in environmental matters 
- final report 

   
   

  88 

Costs, length and complexity 

 

In the position papers, the costs of proceedings were mentioned as hindering access to 

justice in some Member States, for example in Ireland, the UK and Bulgaria.  

 

It was argued in the focus groups that the time, complexity and uncertainty of challenging 

acts in the national courts via the validity reference mechanism has proven to be an 

obstacle for NGOs, which have expressed concern that this is not as efficient as going 

directly to EU level, either to the CJEU or through a request for an internal review.  

 

The length of the procedure was highlighted as a particularly relevant issue in 

environmental matters, where time is often of the essence and the implementation of 

measures – or lack thereof - can have irreparable consequences.  

 

The position papers also indicated that the request for a preliminary ruling procedure is 

considered overly lengthy, taking on average of 16 months in environmental matters.  

Industry 

 

In their focus group meeting, industry representatives expressed their preference for 

challenges at national rather than EU level, despite the differences between Member 

States’ judicial systems.  

 

Similarly, in the position papers submitted in the context of the OPC, trade and business 

associations, much like environmental NGOs, observed that the obstacles to challenging 

EU acts of general application leaves them with the sole option of initiating proceedings 

before the national courts against national acts implementing an EU decision by pleading 

the invalidity of the EU act.  

National judges 

 

An ad hoc meeting of national judges was held on 29 January 2019 to discuss Article 267 

TFEU in relation to access to justice in environmental matters, within the context of this 

study. During the meeting, several key points were raised by judges, on the basis of their 

experience and understanding of the validity reference mechanism.  

 

Absence of national implementing measures 

 

One point discussed during the meeting was the possibility to challenge EU acts directly 

before the national courts in the absence of implementing measures adopted at national 

level. Some national judges expressed two main reservations about the practical feasibility 

of such a procedure in their national legal system: firstly, in relation to the competence of 

national (particularly administrative) courts to judge such matters; and secondly, on the 

absence of respondents in such cases. 

 

Firstly, the competence of national courts, particularly administrative courts, to deal with 

direct challenges to EU implementing acts seems to be a critical issue in several Member 

States, especially in continental Europe. A fundamental difference is evident between the 

common law countries and those with a continental system. Under the continental system, 

every court has an area of competence, while, in common law countries, courts have a 

broad scope and competence ratione materiae is not an issue.  

 

In most Member States in continental Europe, it is necessary to have an individual (or at 

least domestic) administrative act in order to be granted access to administrative court. 

Looking at jurisdictions other than administrative courts, it was suggested that civil courts 

could potentially be used as an alternative avenue to directly challenge an EU act. 



Study on EU implementation of the Aarhus Convention in the area of access to justice in environmental matters 
- final report 

   
   

  89 

However, the question of legal standing, in particular, the interest of NGOs, would then be 

raised (see below, on the issue of legal standing). Legal standing in civil claims would more 

easily be granted to companies suffering tangible damage. In addition, damage would 

need to be demonstrated, which presents an additional difficulty for an EU act that does 

not necessarily result in damage within the Member States. The likelihood of referral for 

validity under Article 267 TFEU would likely be even more limited than it is before the 

administrative courts. This alternative route might, in any event, be considered an artificial 

setting, as the intended purpose of a civil action is not to challenge an administrative act.  

 

Secondly, a direct challenge against an EU act raises the question of the absence of a 

defendant in such cases. Here, in theory, Article 274 TFEU provides that the Union can be 

a party in a dispute at national level179, and, according to jurisprudence, if it is not possible 

to sue the Commission before the CJEU under Article 263, then it should be possible for 

national jurisdiction to deal with the case180, irrespective of the absence of a defendant in 

the national legal order, and without having to wait until the transposition or implementing 

act is adopted. In practice, in civil cases, which seem the most open route to challenge EU 

acts directly in most Member States, the cases could be brought against the State. In 

administrative cases, there would be no obvious defendant, unless a national decision is 

sought by the person who wishes to challenge an EU act.  

 

Given the need for a national element, one potential scenario is that an individual or NGO 

would ask the authorities to take a decision on the basis of the EU act and then challenge 

that decision (action or omission) before the administrative court. Participants, however, 

felt that to do so would result in an artificial means of challenging the legality of EU acts, 

with the examination of validity being an unknown side-effect of another claim. 

 

The national judges noted that national practice could evolve, taking as an example the 

practice and case-law on state aid181. They mentioned a data protection case currently 

before the Irish courts, initiated by the Irish Data Protection Commissioner. Faced with 

doubts on the validity of a series of Commission decisions, the Commissioner initiated 

proceedings in the Irish High Court, seeking a declaration on validity. This, in turn, resulted 

in a High Court order to request a preliminary ruling from the CJEU (currently under appeal 

to the Irish Supreme Court). 

 

Legal standing 

 

The difficulties experienced with legal standing, among NGOs in particular, was mentioned 

in the meeting with national judges.  

 

Filtering by national courts 

 

While EU law and the jurisprudence of the CJEU make it clear that national judges’ 

discretion to refer is very restricted, especially in validity reference cases182, in practice a 

number of perceptions may come into play, which have the effect of dissuading judges 

from making such requests for preliminary rulings. These perceptions relate to:   

◼ Complexity and burdensomeness of the procedure; 

◼ Length (and costs183) of the procedure, resulting in added delays in the cases; 

◼ Lack of awareness or understanding of the mechanism; 

◼ Cultural differences between EU jurisdictions.  

 
179 Article 274 TFEU states: ‘Save where jurisdiction is conferred on the Court of Justice of the European Union 
by the Treaties, disputes to which the Union is a party shall not on that ground be excluded from the jurisdiction 
of the courts or tribunals of the Member States’. 
180 Case C-349/09 Afton Chemical Limited v Secretary of State for Transport, para 18. 
181 Case C-622/16 Montessori. 
182 See Section 2.5.1. 
183 Costs seem to be a marginal consideration in judges’ reluctance to use the procedure. At least, court costs 
for the referral are not an issue, as it is for the referring court to decide on this issue (Article 102 Rules of 
Procedure of the Court of Justice of the European Union) and to rule on costs.   
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2.5.5 Interactions with other mechanisms 

Article 267 TFEU forms an integral part of the judicial mechanisms in place to seek redress 

in relation to EU acts, via the national courts. 

 

Where there is no national implementing act, but only an EU act to be challenged, it 

theoretically possible - from a legal perspective - to directly challenge EU acts before the 

national courts, via the use of the request for a preliminary ruling mechanism. However, 

recognition of the competence of the national judge to accept direct challenges varies by 

Member State. The logical action against an EU act without implementing measures at 

national level seems, rather, to bring the case directly to the CJEU, especially in light of 

the third limb of Article 263(4) TFEU184.  

 

Direct concern is not necessarily a requirement under Article 267 TFEU (depending on the 

requirements for legal standing under each national system), complementing the 

mechanism under Article 263(4). However, requirements such as having a direct and/or 

legitimate interest exist in most national court systems and these requirements are not 

necessarily interpreted in such a way as to enable NGOs to challenge acts on 

environmental matters at national level.  

2.5.6 Conclusions 

In theory, the possibility for individuals and NGOs to go to a national court to challenge 

an EU act is intended to complete the system of remedies available to challenge 

environmental acts and cover situations where there is no direct access to the CJEU or to 

an administrative review procedure of an act adopted by an EU body.  

 

There are, however, potential difficulties with this mechanism. These relate primarily to 

the difficulties in utilising a national mechanism to challenge EU decisions (particularly in 

cases where there is no national implementing measure), the willingness of national judges 

to request a preliminary ruling on the validity of EU decisions, and issues of legal standing 

before national courts.  

2.6 Implementation of Article 277 TFEU regarding access to justice on 
environmental matters 

2.6.1 Description of the mechanism and its functioning 

 

Another mechanism which the CJEU has consistently promoted as a means of indirectly 

challenging the legality of an act of general scope is the plea of illegality referred to under 

Article 277 TFEU.  

 
Box 12: Article 277 TFEU (previously Article 241 TEC) 

Article 277 TFEU (previously Article 241 TEC) 

Notwithstanding the expiry of the period laid down in Article 263, sixth paragraph, any party may, 
in proceedings in which an act of general application adopted by an institution, body, office or 
agency of the Union is at issue, plead the grounds specified in Article 263, second paragraph, in 

order to invoke before the CJEU the inapplicability of that act. 

 

This incidental review of legality can be triggered by any applicant, including after the 

expiration of the time limit set out in Article 263 TFEU. It can, however, only be invoked 

in the course of another procedure, usually an action for annulment under Article 263 

 
184 Lisbon Treaty maintained Article 267 without changes the possibility for the Court of Justice of the EU to give 
preliminary rulings concerning the interpretation of the Treaties and the validity and interpretation of acts of the 
institutions, bodies, offices or agencies of the Union.   
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TFEU, and on the same grounds of review as those provided for in the latter. Such a review 

may result in a declaration of inapplicability of the contested act. 

2.6.2 ACCC findings 

In its arguments in Part II of the case C-11/00185, in addition to the remedies described 

above, the Commission referred to the plea of illegality under Article 277 TFEU, explaining 

that the CJEU held that ‘any Party other than one who had locus standi to bring a direct 

action under Article 263 TFEU but neglected to do so within the time prescribed under 

Article 263(5) could invoke Article 277 TFEU. Any act of general application adopted by an 

EU institution, body, office or agency is reviewable under Article 277 TFEU’, even though 

‘illegality under Article 277 can only be invoked as an ancillary plea and is not a cause of 

action in its own right’186.  

 

In its reasoning, the ACCC did not expressly discuss the procedure under Article 277 TFEU, 

but generally held that the EU legal order does not provide a full system of legal remedies, 

thereby implicitly dismissing the relevance of Article 277 TFEU to ensure compliance with 

the Aarhus Convention.   

2.6.3 Interactions with other mechanisms 

As argued by the Commission187, ‘natural or legal persons who are unable, because of the 

conditions governing admissibility laid down in Article 263(4) TFEU, to challenge a 

regulatory act of the EU directly before the EU judicature are protected against the 

application of such an act by the ability to challenge the implementing measures which 

the act entails’188. Judicial review of compliance with the EU legal order is ensured, as can 

be seen from Article 19(1) Lisbon Treaty, by Article 277 TFEU, on the one hand, and Article 

267 TFEU, on the other189. 

 

The response from the European Commission, in its Proposal for a Council Decision on the 

position to be adopted at the sixth session of the Meeting of the Parties to the Aarhus 

Convention regarding compliance case ACCC/C/2008/3, reads along the same lines: 

 

‘Contrary to what the Committee held in the findings, the EU legal order offers a complete 

system of means of redress. Indeed, individuals who do not fulfil the admissibility criteria 

of Article 263(4) TFEU, even in the broader form of the Treaty of Lisbon, still have effective 

access to justice and judicial protection of their rights against measures of EU law. They 

are able, depending on the case, to either address the national courts by asking them to 

make a reference to the CJEU for a preliminary ruling on validity, as stipulated in Article 

267 TFEU or to indirectly plead the invalidity of acts of general application before the EU 

courts under Article 277 TFEU’190. 

 

Article 277 TFEU, like Article 267 TFEU, is thus to be considered a means of judicial review 

where legal standing cannot be granted under Article 263(4).   

2.6.4 Conclusions 

Article 277 has only limited importance as a means of access to justice to challenge EU 

acts, as it is incidental to the procedure under Article 263 TFEU. As pointed out in case 

 
185 Commission of the European Communities v. European Central Bank, Case C-11/00, 10 July 2003, paras. 74-
78. 
186 Aarhus Convention Compliance Committee, ACCC/2008/32, Part II, para 14. 
187 Case ACCC/2008/32 
188 Case C-456/13 P T & L Sugars Ltd and Sidul Acucares/Commission, 28 April 2015; ibid., para. 30. 
189 ibid., para. 31. 
190  Proposal for a Council Decision on the position to be adopted, on behalf of the European Union, at the sixth 

session of the Meeting of the Parties to the Aarhus Convention regarding compliance case ACCC/C/2008/32 from 
European Commission to the European Council, 29 June 2017. 
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ACCC/2008/32, ‘illegality under Article 277 can only be invoked as an ancillary plea and is 

not a cause of action in its own right’191. 

 
191 ACCC/2008/32, Part II, para. 14. 
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3 Evaluation of the current situation 
 

The evaluation of the current situation assesses the extent to which the EU system of 

redress as a whole provides access to justice in environmental matters at EU level in 

consistency with the fundamental principles of the Union legal order. 

The evaluation considers the performance of the current system of redress according to 

the five standard evaluation criteria set out in the EU Better Regulation guidelines: 

effectiveness, efficiency, relevance, coherence and EU added value. These criteria are 

assessed through responses to ten questions designed for this evaluation; each question 

considers a set of relevant judgement criteria and indicators based on the mapping, desk 

research and consultation activities carried out for this study. The evaluation has been 

designed around an intervention logic, which captures the rationale for the current 

mechanism and summarises its operation (Figure 13 below).  

The evaluation questions, judgement criteria and indicators have evolved over the course 

of the research carried out for this study to take into account the specificities of this work. 

In particular, they acknowledge that the evaluation of the current situation focuses on the 

whole EU system of redress mechanisms available to challenge EU acts related to the 

environment, while only the Aarhus Regulation was specifically designed with this objective 

in mind. The full evaluation framework can be found in Annex 8. 
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Figure 13: Intervention logic 

 
 
Effectiveness considers the extent to which the performance of the intervention over time 

has met its stated objectives. Accordingly, the assessment looks at the extent to which 
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the current system  - i.e. the administrative review and the judicial review under the 

Aarhus Regulation, and the judicial review mechanisms established in the Treaty under 

Article 263(4) TFEU, Article 267 TFEU and Article 277 TFEU - ensures that an individual or 

environmental NGO may challenge the substantive or procedural legality of acts adopted 

by EU bodies on environmental matters. This is considered in terms of the legal rights and 

limitations provided by the mechanisms, as well as the impacts on society/stakeholders 

and the environment. 

 

Efficiency looks at the resources required to implement the system and the extent to which 

the results delivered are in proportion with the required inputs. The central question asked 

here is whether the costs involved in the implementation of the EU system of redress are 

reasonable in relation to the objectives pursued and the results achieved (benefits). It also 

examines the nature of the resource requirements in terms of the burden they may place 

on the EU institutions, as well as the cost implications of the system for stakeholders. 

 

For this evaluation, the relevance criterion considers the evolution of the need for a 

dedicated instrument providing access to justice in environmental matters at EU level. In 

this light it considers whether the Aarhus Regulation remains relevant in light of changes 

brought about by the Lisbon Treaty to Article 263(4) TFEU with regard to the right to 

challenge EU regulatory acts. As such, it considers whether the objectives and 

requirements of the legislation are still valid, necessary and appropriate. 

 

Coherence considers the extent to which the intervention is logical and consistent with 

other relevant legislation and policies. It determines whether there are significant 

contradictions or conflicts that stand in the way of effective implementation or which 

prevent the achievement of objectives. This evaluation looks at the coherence between 

the current redress mechanisms and other parts of EU environmental law and policy, as 

well as access to justice under EU law in general, including the Charter of Fundamental 

Rights.  

 

Finally, the evaluation considers the EU added value of the mechanisms under the Aarhus 

Regulation, which exist over and above the relevant TFEU provisions to allow for access to 

justice in environmental matters. 

3.1 Effectiveness 

3.1.1 EQ1: To what extent can and do review mechanisms under the Aarhus 

Regulation, Article 263(4), Article 277 and Article 267 deliver a complete 

set of remedies in respect of EU acts, taking account of the concerns of the 

Aarhus Convention Compliance Committee (ACCC)? 

The first evaluation question (EQ1) relates to the effectiveness of the existing remedies in 

relation to the ultimate objective to provide broad access to justice. It aims to assess 

whether the current review mechanisms, taken together, form a complete EU system, 

ensuring effective access to justice on environmental matters, in accordance with Article 

9(3) and (4) of the Aarhus Convention, and is consistent with EU law and the fundamental 

principles of the Union legal order. The effectiveness of the EU review system is measured 

against the objectives established in the Aarhus Convention, namely: 

◼ Article 9(3) of the Aarhus Convention requires each Party to ensure that where they 

meet the criteria, if any, laid down in its national law, members of the public have 

access to administrative or judicial procedures to challenge acts and omissions by 

private persons and public authorities that contravene the provisions of its national 

law relating to the environment.  

◼ Article 9(4) requires these procedures to be such that they provide adequate and 

effective remedies, including injunctive relief as appropriate, and are fair, equitable, 

timely and not prohibitively expensive. Decisions need to be given or recorded in 

writing. Decisions of the courts, and whenever possible of other bodies, shall be 
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publicly accessible. 

 

In order to assess the effectiveness of the current system of access to justice - and thus 

reply to EQ1 - a judgment criterion has been determined, together with related indicators 

to measure the level of achievement of this criterion. It has been recognised that the 

purpose of the Aarhus Regulation mechanism is ‘…to facilitate “qualified entities” access 

to justice which those entities would not have under Article 263(4) TFEU as interpreted by 

the Court’192. The judgment criterion concerns the extent to which the current system does 

not render access to justice ‘impossible or excessively difficult’. The reference to 

‘impossible or excessively difficult’ reflects a criterion that the CJEU has commonly used 

when examining whether the principle of effectiveness is achieved in relation to access to 

justice193. 

 

The criterion takes several considerations into account: 

◼ All of the available mechanisms, i.e. the Aarhus Regulation, Article 263(4) TFEU, 

Article 267 TFEU and Article 277 TFEU, are covered, as all have been used for review 

purposes, albeit to varying extents;  

◼ The categories of litigant that may challenge an EU act, as well as the types of acts 

they may challenge, are considered;  

◼ Reference is made to the nature of the review, i.e. substantive and procedural legality, 

and to the length of the various existing procedures;  

◼ The different relevant legal sources of rights, including the Charter of Fundamental 

Rights, are taken into consideration.  

◼ The ACCC findings, as well as other sources of information, including input from 

different types of stakeholders, e.g. through the OPC, are analysed. 

 

These elements are reflected in the indicators used to measure the achievement of the 

judgment criterion. The first and second indicators look at each of the following topics: 

categories of litigants, types of acts, substantive review, and length. While the first 

indicator covers each mechanism separately, the second looks at these topics across the 

mechanisms. The third indicator covers a range of additional matters that may impede or 

deter access to justice and are specific to certain mechanisms.  

 

The information used for the analysis comes from: 

◼ Treaties, EU law and the Aarhus Convention; 

◼ Analysis of requests for internal review and relevant challenges initiated at EU level 

and via national courts;  

◼ Official documentation on the ACCC’s case and Commission response; 

◼ CJEU case-law; 

◼ CJEU annual reports; 

◼ Studies on access to justice at Member State level; 

◼ Stakeholder reports/position papers submitted in the context of the OPC; 

◼ Stakeholder focus groups and meetings; 

◼ The OPC. 

 

The Aarhus Regulation aims to contribute to the implementation of the obligations arising 

under the Aarhus Convention by laying down rules to apply the provisions of the 

Convention to EU institutions and bodies. In relation to the access to justice pillar of the 

Aarhus Convention, the Regulation enables environmental NGOs to submit a request for 

internal review of administrative acts that are of individual scope, adopted under 

 
192 Explanatory Memorandum, Proposal for a Regulation on the application of the provisions of the Aarhus 
Convention on Access to Information, Public Participation in Decision-making and Access to Justice on 
Environmental Matters to EC institutions and bodies, COM/2003/0622 final - COD 2003/0242; Opinion of AG 
Szpunar, Case C-82/17 P, TestbioTech, para 36 (pending). 
193 Slovak Brown Bear Case C-240/09 Lesoochranárske zoskupenie VLK v Ministerstvo životného prostredia 
Slovenskej republiky, Judgment of the CJEU, 8 March 2011, paras. 48 and 49. 
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environmental law, and having legally binding and external effects. 

 

Article 263(4) TFEU provides that any natural or legal person may institute proceedings 

against an act addressed to that person or which is of direct and individual concern to 

them, and against a regulatory act which is of direct concern to them and does not entail 

implementing measures.   

 

According to Article 267 TFEU, the CJEU shall have jurisdiction to give preliminary rulings 

concerning the interpretation of the Treaties and the validity and interpretation of acts of 

the institutions, bodies, offices or agencies of the Union. 

 

The effectiveness of each of the EU review mechanisms is assessed according to the 

following topics/indicators described in the following sections below:  

◼ Section 3.1.1.1 Category of litigants 

◼ Section 3.1.1.2 Types of acts  

◼ Section 3.1.1.3 Review of substantive vs procedural legality 

◼ Section 3.1.1.4 Length of the procedures 

◼ Section 3.1.1.5 Other issues  

 

Each topic is analysed first by mechanism and then across the board, in accordance with 

the first and second indicators, respectively. The last sub-section covers the third indicator.   

3.1.1.1 Category of litigants 
The concept of category of litigants corresponds to those with the right of access to justice 

according to Aarhus Regulation rules on the administrative review procedure or its legal 

standing, i.e. who is entitled to access the CJEU. Depending on the mechanism analysed, 

standing may be granted directly before EU courts (under the Aarhus Regulation, Article 

263(4) TFEU and Article 277 TFEU) or via the national courts (Article 267 TFEU).    

 

Article 9(3) of the Aarhus Convention refers to members of the public having right of 

access to administrative or judicial procedures to challenge acts. This provision allows 

parties to impose qualification criteria on the concept of members of the public, recognising 

a certain margin of discretion in defining those persons with a right of recourse to 

administrative or judicial procedures194.  

3.1.1.1.1 Categories of litigants under the Aarhus Regulation 

Through the Aarhus Regulation, the EU has exercised the discretion permitted by the 

Aarhus Convention by limiting access to justice to environmental NGOs, thus 

complementing the system established by the Treaty. Litigants covered by the Aarhus 

Regulation are exclusively NGOs, and the Regulation was purposely designed to that end. 

The EU system enables environmental NGOs to file a request for internal review under 

Article 10 of the Aarhus Regulation, whose mechanism is ‘meant to facilitate for “qualified 

entities” access to justice which those entities would not have under Article 263(4) TFEU 

as interpreted by the Court’195.  

 

Prior to the entry into force of the Lisbon Treaty, standing rules before the CJEU limited 

access to justice to those with a direct and individual concern in respect of the challenged 

decision. Given the difficulties for NGOs to meet such requirements regarding decisions on 

environmental matters, in 2006 the EU adopted the Aarhus Regulation, which closed that 

gap by enabling environmental NGOs to initiate an administrative and a judicial review 

 
194 Aarhus Convention Compliance Committee, Findings and recommendations of the Compliance Committee with 
regard to Communication ACCC/C/2008/32 (EU), Part II concerning compliance by the EU, March 2017 p. 8.  
195 Proposal for a Regulation of the European Parliament and of the Council on the application of the provisions 
of the Arhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice 
in Environmental Matters to EC institutions and bodies, COM/2003/0622 final; Opinion of AG Szpunar, Case C-
82/17 P, TestBioTech, para. 36 (pending). 
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procedure.   

 

Article 10(1) of the Aarhus Regulation provides NGOs that meet the criteria set under 

Article 11 with the right to request an internal review of administrative acts adopted by 

any EU institution or body under environmental law, or of an administrative omission. The 

Regulation does not refer to individuals or entities, thus, under the existing case-law, there 

is no possibility for individuals and other legal entities such as regional authorities, to 

request an administrative review under the Aarhus Regulation. 

 

Under Article 12 of the Aarhus Regulation, the NGOs which made the request for internal 

review under Article 10 may institute proceedings before the CJEU, in accordance with the 

relevant provisions of the Treaty, namely Article 263(4) TFEU. This provision provides for 

the legal framework enabling ‘…any legal or natural person’ who has requested an internal 

review of an act to bring a case before the Court challenging the Commission’s decision 

on that request, i.e. where it has been considered inadmissible or dismissed. As the 

Commission’s decision is addressed to the NGO requesting an internal review, it is 

considered directly concerned by the Commission decision.   

 

However, as individuals or entities cannot submit a request for internal review of an 

administrative act related to environmental legislation, they are not considered directly 

concerned with respect to challenging a Commission decision on the request before the 

CJEU under Article 263(4) TFEU.  

 

The question is, therefore, whether that exclusion from the Aarhus Regulation affects 

compliance with the objectives of the Aarhus Convention, whose Article 2(4) defines ‘the 

public’ as one or more natural or legal persons, including individuals, their associations, 

organisations or groups, with a role in preserving, protecting and improving the quality of 

the environment. The ‘public concerned’ is defined by Article 2(5) of the Aarhus Convention 

as ‘the public affected or likely to be affected by, or having an interest in, environmental 

decision-making’. It goes on to state that ‘… for the purposes of this definition, non-

governmental organisations promoting environmental protection and meeting any 

requirements under national law shall be deemed to have an interest’. Both definitions 

entail different types of persons, individuals or associations, and do not limit access to 

justice to NGOs.   

 

While the Aarhus Regulation does not provide individuals with access to the administrative 

review procedure, when assessed as a whole, the EU system provides individuals with 

judicial mechanisms. Under Article 263(4) TFEU, given certain conditions and limitations. 

The CJEU has repeatedly held that the EU system needs to be assessed as a whole to 

determine if it is aligned with the Aarhus Convention, and not alone through the provisions 

of the Aarhus Regulation providing NGOs with access to justice196. The system, it says, 

goes beyond the Aarhus Regulation:  

‘it cannot be considered that, by adopting Regulation No 1367/2006, which concerns only 

EU institutions and moreover concerns only one of the remedies available to individuals 

for ensuring compliance with EU environmental law, the European Union was intended to 

implement the obligations, within the meaning of the case-law cited in paragraph 48 of 

this judgment, which derive from Article 9(3) of the Aarhus Convention with respect to 

national administrative or judicial procedures, which, as EU law now stands, fall primarily 

within the scope of Member State law (see, to that effect, judgment in Lesoochranárske 

zoskupenie, EU:C:2011:125, paragraphs 41 and 47’. 

 

In line with the CJEU jurisprudence, the Commission considered that the possibility for 

legal and natural persons to initiate proceedings against an act or a regulatory act under 

Article 263(4), although subject to specific requirements for standing, provides sufficient 

 
196 Joint Cases C 401/12 P to C 403/12 P, Vereniging Milieudefensie, 13 January 2015; Joint Cases C 404/12 P 
and C 405/12 P, Stichting Natuur en Milieu, 13 January 2015. 
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protection for their right of access to justice. The CJEU has established that ‘natural or 

legal persons may bring a direct action before the Court against implementing measures 

which are addressed to them or which are of direct and individual concern to them and, in 

support of such an action, plead the illegality of the general measure on which they are 

based’197.  

 

While parties to the Aarhus Convention are not obliged to grant standing to any and every 

member of the public (actio popularis) or any and every NGO, the CJEU stated, in Case C-

240/09 LZ I, that the provisions of Article 9(3) of the Aarhus Convention cannot be 

interpreted in such a way ‘…as to make it in practice impossible or excessively difficult to 

exercise rights conferred by EU law’198. It does not seem necessary to propose a specific 

measure expanding the right of standing in the Aarhus Regulation to individuals or entities 

other than those environmental NGOs meeting the requirements under Article 11. It is, 

however, crucial to analyse whether the requirements on the types of acts under which a 

natural and legal person may challenge a decision under the current EU law system make 

it in practice excessively difficult to exercise rights based on environmental legislation. 

This analysis is carried out in the section below.  

 

Similarly the CJEU highlighted that, under Article 267 TFEU, any natural or legal person 

has the right to challenge, at national level, the implementing measures which the EU act 

entails199. The CJEU has recognised that ‘the public and other interests set out in EU 

environmental law and the related obligations placed on public authorities give rise to 

procedural and substantive rights for individuals and their associations. These rights need 

to be protected by national courts’200.  

 

The following sub-sections analyse the systems under Article 263(4), Article 267 and 

Article 277 TFEU, and the extent to which these mechanisms are open to individuals as 

well as to environmental NGOs.  

3.1.1.1.2 Categories of litigants under Article 263(4) TFEU 

Under Article 263(4) TFEU, any natural or legal person may institute proceedings against 

EU acts if they are of direct and individual concern to the person, or where the regulatory 

acts are of direct concern, not entailing implementing measures.  

 

Article 263(4) does not restrict the categories of litigants. When considering litigants that 

may institute proceedings directly before the CJEU, environmental NGOs, individuals or 

entities are all in the same situation under this Treaty provision, and each must comply 

with the same requirements if they are to have access to the CJEU.    

 

The results of the analysis carried out for this study confirm stakeholders’ (i.e. 

environmental NGOs or individuals – see Section 2.4.1) concerns about the difficulties in 

proving compliance with those requirements when challenging acts on environmental 

matters, which are mainly of public interest. Most judicial procedures relating to regulatory 

acts are brought by industry stakeholders that are economically affected by the EU act.  

 
Table 12: Number of challenges per category of litigant on Article 263(4) cases 

No challenges  Industry Member State/local authority NGO Individual Total 

Total 24 8 3 0 35 

 

However, the requirements behind those numbers relate to the type of acts rather than 

 
197 Case C-294/83, Les Verts v European Parliament. 
198 Case C-240/09 LZ I, para. 49. 
199 Case C-456/13 P, para 42 T&L Sugars Ltd and Sidul Açucares/Commission. 
200 Commission Communication, Commission Notice on Access to Justice in Environmental matters, C(2017) 2616 
final, 28 April 2017, p. 12.  



Study on EU implementation of the Aarhus Convention in the area of access to justice in environmental matters 
- final report 

   
   

  100 

the category of litigants. The data on the number of challenges under Article 263(4) TFEU 

initiated per category of litigant evidence that the limiting requirements related to the type 

of acts trigger situations where natural and legal persons are unable to challenge a 

measure directly before the CJEU because of the current admissibility conditions under 

Article 263(4). However, it is argued that in those cases, natural and legal persons are 

protected against the non-application of an act by the ability to directly challenge the 

implementing measures that the act may entail at national level201. It is therefore relevant 

to analyse the scope of protection offered by Article 267 TFEU in order to determine 

whether the Aarhus Regulation, Article 263(4) TFEU and Article 267 TFEU together provide 

a complete EU system of access to justice.  

 

Regarding entities, in Case T-37/04 Regiao autonoma dos Açores case202, seeking the 

annulment of part of a regulation, the CJEU considered regional authorities to be outside 

the scope of Article 263(4) but stated that they can plead before the Court under Article 

241 TFEU or go to the national courts and request a preliminary ruling (Article 267 TFEU). 

3.1.1.1.3 Category of litigants under Article 267 TFEU 

Under Article 267 TFEU, national courts may - and if they are last instance courts, must - 

submit questions concerning the validity of acts of EU institutions and bodies, as well as 

the interpretation of all possible provisions of EU law, including primary law, to the CJEU 

by way of a request for a preliminary reference. One of the primary conditions to challenge 

an EU act, directly or incidentally, via Article 267 TFEU is to be able to bring a case to the 

national court. Litigants considered under Article 267 TFEU are therefore those who have 

access to national courts. In other words, qualifying as a litigant under Article 267 TFEU 

depends on being granted legal standing before the national courts. 

 

As indicated in Section 2.4.4, for stakeholders, being granted legal standing before the 

national courts represents a recurring difficulty for individuals and NGOs intending to 

challenge an EU act via Article 267 TFEU.  

 

From a legal point of view, Member States are bound to provide sufficient access to justice 

in environmental matters. In this context, the general basis for legal standing to challenge 

decisions, acts and omissions of Member States in the fields covered by EU environmental 

law is laid down in national law, which must be interpreted consistently with the 

requirements set out in Article 9(3) of the Aarhus Convention, Article 19(1) TFEU and 

Article 47 of the Charter of Fundamental Rights. Article 47 of the Charter of Fundamental 

Rights provides the right of all citizens to an effective remedy203. In addition, as noted by 

the Commission in Case ACCC/C/2008/32204, ‘a Member State will be in breach of the TEU 

and TFEU if no effective action is available before its courts for challenging a Union act 

where the conditions of the fourth paragraph of Article 263 TFEU are not met’205. The same 

document reiterates that all EU Member States are parties to the Aarhus Convention and, 

as such, are required to abide by the requirements of the Convention, including ensuring 

access to justice in accordance with Article 9(3) of the Convention206. On the issue of 

access to justice of NGOs in environmental matters, several CJEU rulings have aimed to 

guarantee access to court for NGOs.  

 

 
201 Case C-456/13 P, T&L Sugars Ltd and Sidul Acucares/Commission, 28 April 2015. 
202 Regiao autonoma dos Açores v Council, T-37/04, 1 July 2008. 
203 Article 47 states that ‘everyone whose rights and freedoms guaranteed by the law of the Union are violated 
has the right to an effective remedy before a tribunal in compliance with the conditions laid down in this Article. 
Everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal 
previously established by law. Everyone shall have the possibility of being advised, defended and represented. 
Legal aid shall be made available to those who lack sufficient resources in so far as such aid is necessary to 
ensure effective access to justice’. 
204 See Commission’s written submission of 14 March 2011, reference ARES(2011) 405472 - 12/04/2011. 
205 ibid, para. 9. 
206 ibid., para. 15. 
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In relation to individuals, while decisions based on environmental legislation aim to secure 

general public interests, such as clean air, safe and adequate water resources and healthy 

biodiversity207, the Court has acknowledged that decisions on environmental matters at 

national level could be subject to challenge by individuals. For example, in Case C- 72/95 

Kraaijeveld, the CJEU stated that where decisions have a binding effect and are a source 

of obligation to pursue a particular course of conduct, the useful effect of such an act would 

be weakened if individuals were prevented from relying on it before the Court208.  

 

Similarly in Case C-237/07 Janecek, the CJEU stated that ‘whenever the failure to observe 

the measures required by the directives which relate to air quality and drinking water, and 

which are designed to protect public health, could endanger human health, the persons 

concerned must be in a position to rely on the mandatory rules included in the 

directives’209. 

 

In Case C-240/09 Slovak Brown Bear210, the CJEU ruled that: ‘Article 9(3) of the 

Convention on access to information, public participation in decision-making and access 

to justice in environmental matters approved on behalf of the European Community by 

Council Decision 2005/370/EC of 17 February 2005 does not have direct effect in European 

Union law. It is, however, for the referring court to interpret, to the fullest extent possible, 

the procedural rules relating to the conditions to be met in order to bring administrative 

or judicial proceedings in accordance with the objectives of Article 9(3) of that Convention 

and the objective of effective judicial protection of the rights conferred by European Union 

law, in order to enable an environmental protection organization, such as the association 

Wolf (Lesoochranárske zoskupenie VLK), to challenge before a court a decision taken 

following administrative proceedings liable to be contrary to European Union 

environmental law.’ 

 

In a subsequent case, C-664/15 Protect211, the CJEU referred to both Article 47 of the 

Charter of Fundamental rights and Article 9(3) of the Aarhus Convention to rule that a 

recognised environmental NGO must be able to bring a legal challenge against a decision 

which might violate EU law (in that case, the Water Framework Directive) and that the 

Charter and Convention must be interpreted so as to block any national provisions denying 

participation rights as a party to administrative proceedings, where such status is a 

prerequisite to challenge decisions made in the framework of these proceedings.       

 

In Case C-263/08 Djurgården212, the CJEU ruled that ‘Members of the “public concerned” 

[…] must be able to have access to a review procedure to challenge the decision by which 

a body attached to a court of law of a Member State has given a ruling on a request for 

development consent, regardless of the role they might have played in the examination of 

that request by taking part in the procedure before that body and by expressing their 

views [and…] precludes a provision of national law which reserves the right to bring an 

appeal against a decision on projects which fall within the scope of that directive, as 

amended, solely to environmental protection associations which have at least 2 000 

members.’ 

 

These judgments, all of which were given in the context of requests for preliminary rulings, 

resulted in gradual amendments of the legislation of the Member States towards a less 

 
207 Commission Communication, Commission Notice on Access to Justice in Environmental Matters, C(2017) 2616 
final, 28 April 2017, p. 11. 
208 Case C-72/95 Kraaijeveld, p. 59.  
209 Case C-237/07, p. 38. 
210 Case C-240/09 Lesoochranárske zoskupenie VLK v Ministerstvo životného prostredia Slovenskej republiky, 
Judgment of the Court, 8 March 2011.  
211 Case C-664/15 Protect Natur-, Arten- und Landschaftsschutz Umweltorganisation v Bezirkshauptmannschaft 
Gmünd Judgment of the Court (Second Chamber) of 20 December 2017. 
212 Case C-263/08 Djurgården-Lilla Värtans Miljöskyddsförening v Stockholms kommun genom dess marknämnd 
Judgment of the Court (Second Chamber) of 15 October 2009.  
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restrictive access to justice, not only in the Member States concerned, but also in others 

(see overview of the legislation in Table 13 below).   

 

Numerous studies have been carried out to assess access to justice across the EU-28213. 

The most recent is the study on the ‘Development of an assessment framework on 

environmental governance in EU Member States’214. Among other things, the study looks 

at access to justice, including legal standing, in each of the EU-28 Member States. The 

table below summarises the findings per Member State. 

 
Table 13: Study on the Development of an assessment framework on environmental 

governance in EU Member States: summary of findings on legal standing215 

Member State Findings216 

Austria - Legal standing is not granted to individuals and environmental associations in 
all areas of environmental protection. This is only covered by a few horizontal 

and sectoral environmental laws.  
Legal standing provisions are, for instance, missing in the nature protection 
legislation of the states, the federal Ambient Air Quality Act and the federal 

Water Act. 
- The CJEU has repeatedly found the criteria of Austria for legal standing 
insufficient and has required the national courts to interpret national procedural 
rules to allow challenges of acts and omissions. The Higher Administrative Court 

of Austria has been generally reluctant to grant standing rights to individuals 
and environmental associations but has followed CJEU case-law. 

Belgium - Belgian legislation offers sufficient scope for both individuals and organisations 
to challenge public institutions, but legal standing is complicated and involves 
high costs. 

A recent ruling (Court of First Instance, 17 December 2017) is a promising step 
towards improvement of legal standing: it granted standing to environmental 
NGOs and citizens in respect of the requirement to adopt adequate air quality 
plans, and referred the case to the CJEU to clarify the interpretation of two 
further provisions of the Air Quality Directive (2008/50/EC). 
- In practice, courts follow the case-law of the CJEU.  

Bulgaria - The standing rules are generally applicable throughout all areas of 
administrative law and there are no specific standing rules for environmental 

law cases. Bulgarian law grants restrictive standing in the sense of the Aarhus 
Convention. 
- In general, the Bulgarian courts confer standing in accordance with national 
law but referring to the CJEU jurisprudence. 

Croatia - Legal standing (status of public concerned) is only given to legal and natural 
persons who can prove violation of their rights. Environmental NGOs fulfilling 
certain conditions (statutes and years of existence) can also be granted standing 
in administrative, but not criminal, cases (except in certain cases). 
- Judicial civil law practice in the field of the environment remains very weak in 
Croatia, partly due to difficulties in establishing legal standing. 

Cyprus - The general legislation provides for legal standing based on interest or 
impairment of rights. Sectoral legislation contains a number of provisions that 
approach standing more broadly for both individuals and environmental 
associations. 
- The legislation in Cyprus provides a clear right for individuals and 
environmental associations to bring legal challenges against public authorities. 

Czech 
Republic 

- In most cases, standing is closely related to the status of a party to the 
relevant administrative procedure. Other than some possibilities for so-called 

 
213 http://ec.europa.eu/environment/aarhus/studies.htm  
214 

Prepared by IEEP and Ecologic Berlin for the European Commission, DG ENV, May 2019, ISBN 978-92-76-
08005-3. 
215 Based on Section 3.3.2 of the 28 national reports. 
216 The table summarises and/or extracts key information from the national reports on the legal situation (first 
indent) and practical implementation (second indent). The colour coding is provided as part of the analysis for 
the present report. It is based on an overall assessment of combined legal and practical aspects. Green shading 
indicates an overall broad legal standing, orange shading corresponds to problems observed either in law or in 
practice, red shading corresponds to situations where legal standing is limited, both in law and in practice.  

http://ec.europa.eu/environment/aarhus/studies.htm
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‘public interest lawsuits’, there is no special regulation for standing rights for a 

specific legal area or actors. 
- The restrictive approach of the Czech courts has not yet been changed by 
recent CJEU judgments concerning NGO standing in environmental matters. 
There have, however, been a few individual decisions in which this case-law was 
reflected. 

Denmark - Courts apply a fairly liberal approach to groups or organisations representing 
individuals and generally accept such groups as having sufficient legal interest, 
depending on the individual interest being represented. Legal standing for 
individuals varies from one piece of legislation to another but generally follows 
the ‘legal interest’ test. 
- In practice, the courts take a liberal and pragmatic approach to standing. 

Estonia - Infringement of subjective rights includes the right to an environment that 
meets the needs of health and well-being. Actio popularis is granted in the 
context of spatial planning. Environmental law gives legal standing to 
environmental NGOs in cases where the challenged issue is related to the goals 
or activities of that NGO. 
- There do not appear to be court cases brought by individuals relating to 

protection of nature as a public interest. Nor does there appear to be any cases 
relating to legal standing in public interest air pollution cases brought to court 
by individuals. 

Finland - In environmental cases, access to justice for individuals is restricted to those 
whose rights or interests have been affected. However, substantive legislation 
can include more detailed and superseding provisions on access to justice. An 

NGO must be registered in order to be entitled to appeal. In addition, the 
applicable substantive law usually includes requirements in relation to the 
organisation’s geographical and/or substantial field of operation. 
- Recent case-law (Vaasan HaO 4 November 2016 16/0252/2) shows a possible 
shift in the (to now) relatively open access to court for NGOs.  

France - French law principles allow every individual ‘having an interest’ to initiate a 

case before an administrative tribunal. Approved environmental protection 
associations fulfilling certain conditions can initiate a case before an 
administrative tribunal for any complaint relating to the association’s purposes. 
- Approval requires that the association has been active for at least three years, 
which limits access to justice for more recent associations. Legal standing 

provisions also mean that it may be more difficult for very local associations to 

file a complaint on their own.  

Germany - There are no specific legal provisions on access to justice in environmental 
matters for individuals. The Environmental Appeals Act grants legal standing to 
recognised environmental organisations in specifically mentioned cases.  
- Courts have been willing to follow CJEU case-law on access to justice granted 
to environmental organisations. They are, however, reluctant to give up the 

restrictive standing provision for access to justice for individuals. CJEU case-law 
has been followed as far as necessary.  

Greece - Citizens can invoke their constitutional right to environment directly in 
administrative or judicial procedures to protect the environment  
- NGOs may appeal before the administrative authorities. Since its revision in 

2001, the Greek Constitution gives NGOs legal standing in environmental cases. 
- Access is generally granted easily in environmental cases. 

Hungary - The Hungarian legal system follows an interest-based approach. Individuals 
have legal standing if living or owning land in the environmental impact area of 
the activity. Law (and jurisprudence) provide a relatively broad access to justice 

to environmental NGOs in cases in which the environmental authority is the 

decision-making or consent-giving body. 
- There have been recent changes in the administrative organisation, which 
creates uncertainty. To date, the legal standing of NGOs is usually not 
questioned, and, if challenged, is typically eventually granted.   

Ireland - Sufficient interest is required, although the basis on which the courts would 

determine sufficiency of interest is unclear. However, a number of pieces of 
environmental legislation provide that ‘any person’ may challenge decisions or 
apply to the High Court for enforcement action. 
- It could be expected that the courts would revert to a relatively liberal 
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approach to determining standing, in line with its approach prior to the 

introduction of the ‘substantial interest’ test in 2000. 

Italy - Access to justice in environmental matters is granted to those ‘interested’ 
individuals or entities on the basis of the allegation of an injury to their 
legitimate interest. Environmental organisations have legal standing provided 
they are a bona fide environmental interest group and the disputed measures 

affect the interests of the individuals and communities they represent. 
- For individuals, the case-law of the administrative courts on standing seems 
to be loosening, relying on vague concepts like vicinitas to allow individuals’ 
standing in environmental cases. The concept is flexible enough. 

Malta - With regard to judicial procedures, individuals must prove a direct interest, 
e.g. by being a registered objector for a planning permit or a 

consulted/identified stakeholder under the EIA Regulations 2007. NGOs have 
access to judicial procedures only under EIA and IPPC, along with the right of 
access to information to review a decision. 
- Permit procedures are frequently subject to challenges. Access to justice for 
nature protection matters (e.g. challenging hunting derogations) have not yet 
been tested in practice. 

Netherlands - Since 2005, standing of individuals in such procedures is interest-based rather 
than rights-based. Prior to 2005, Dutch administrative procedural law provided 
actio popularis, whereby every person and environmental NGO had access to 
justice in all matters. With regard to environmental permitting procedures, there 
are some specific provisions that will allow anyone, not just an interested party, 
to bring forward opinions. 

- Actual access to justice has diminished due to the fact that most industrial 
installations and activities have been brought under a system of generic rules 
instead of individual permits. No legal appeal is available in relation to these 
categories of installations and activities. Dutch environmental NGOs increasingly 
seem to opt for civil instead of administrative procedures.  

Latvia - Latvia grants the public - notably individuals and NGOs - very broad access to 

justice in environmental cases (actio popularis). The right to take part in 
administrative procedures or court procedures is recognised for all persons, i.e. 
to natural and legal persons (including NGOs). 
- Standing is not an issue in practice, even though the number of cases is low.  

Lithuania - An individual or public concerned has the right to bring action directly in court 

to protect themselves against an activity, either by challenging the decision 
allowing the activity, or by claiming compensation for damage. There is a lack 
of clarity on whether NGOs have right to contest the lawfulness of provisions of 
a normative legal act before the court. 
- In spite of the lack of clarity regarding NGOs, Lithuania grants the public - 
notably individuals and NGOs - broad access to justice in environmental cases. 

Luxembourg - Individuals have legal standing in Luxembourg on environmental issues where 
they are directly implicated in a case. Environmental NGOs have legal standing 
for administrative and civil procedures in Luxembourg where they have been 
recognised, following the fulfilment of certain conditions.  
- Legal standing with respect to environmental issues does not appear to be 
restrictive in Luxembourg. Individuals, where they are directly impacted by a 

situation, and environmental associations, where they have been approved by 
the state, have legal standing. 

Poland - For individuals, standing is based on interest. Environmental NGOs do not need 
to prove that ‘public interest requires their participation’ in administrative 
proceedings. The wider rights in administrative proceedings result in wider 

standing before the administrative court. In addition, an environmental NGO 

may appeal against the decision to the second instance authority even if it has 
not taken part in the first instance. However, not all of the decisions with 
environmental impact can be challenged, and the rules of access to justice in 
environmental cases differ for strategic decisions and for individual 
administrative decisions. Legal standing is also restricted when it comes to 
challenging local laws that contravene national law on the environment. 
- Deficiencies in the implementation of Article 9(3) of the Aarhus Convention 

relating to the above restrictions on legal standing have been quoted in six 
separate communications to the ACCC since 2014. 
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Portugal - The law grants legal standing to environmental NGOs for intervening in judicial 

(and administrative) procedures, regardless of any direct interest in the case. 
Legal standing is granted on the grounds of their qualification as an 
environmental NGO, they do not need to claim ‘sufficient interest’ or any ‘rights 
capable of being impaired’. In addition, the right of actio popularis is a 
constitutional right and is regulated by the Popular Action Law. 
- The courts consistently interpret the concept of interest in a broad manner 

and environmental NGOs have legal standing irrespective of whether or not they 
have an interest in the case. 

Romania - According to the main environmental regulation, the state provides every 
person the right to a healthy and ecologically balanced environment. It also 
guarantees the right to appeal directly or through the environmental 
organisations to the administrative and judicial authorities regarding 

environmental issues, regardless of whether or not an injury or damage 
occurred. 
- The legislation is not restrictive but environmental cases are very rarely 
brought to court. 

Slovakia - A right to file a court petition against an unlawful administrative decision is 

granted to a person who claims his/her rights have been infringed/denied by 
the administrative decision. If the decision has been issued in an administrative 
procedure, all participants have a right to file a court petition should they feel 
that the decision infringed their rights. A person who was not a participant 
although s/he should have been, can also file a court petition. 
- Slovakia applied the concept of ‘person involved’, especially in proceedings 
pursuant to the Nature and Land Protection Act. This situation was changed only 

after the CJEU ruling in case C-240/09 of 8 March 2011 (the Slovak Brown Bear 
case). Following the judgment, the jurisprudence of the Supreme Court changed 
to follow the CJEU ruling, and the legislation was subsequently amended.  

Slovenia - Until recently, participation in administrative judicial proceedings was 
conditional on participation in administrative proceedings. The law has been 
changed to give environmental NGOs the opportunity to file suits, irrespective 

of their previous participation in an administrative procedure. The standing of 
individuals in the administrative procedure is fairly narrowly defined, as all 
natural and legal persons, under private or public law, whose rights, obligations 
or legal interests may be affected by the administrative decision. 

- However, the standing rules for individuals are applied quite broadly: even 
slight or potential intrusions into individual rights, obligations or legal interests 

are deemed as sufficient standing requirements. For NGOs, there have been 
complaints about the narrow interpretation of legal interest but the new law 
would seem to facilitate access.  

Spain - Actio popularis is granted to non-profit legal persons, which are, however, 
defined with rather restrictive conditions. Individuals are granted legal standing 
for the breach of their right to information or the right to participation, but not 

for breaches of environmental legislation. 
- From the case-law, it is clear that the Spanish courts tend to take a restrictive 
view of legal standing, not following CJEU case-law. 

Sweden - In environmental matters, anyone concerned by a decision or judgment, if it 
affects them adversely, has standing. But mere public interest does not suffice 

for standing. The standing of individuals to appeal a decision on a local plan is 
restricted to participants in the decision-making process. Environmental NGOs 
fulfilling certain conditions have legal standing to appeal decisions on permit 
matters, revocation of nature conservation, shoreline protection cases and 

administrative decisions concerning environmental liability.  
- Legal standing of individuals is easily granted, and access has been widened 
further through jurisprudence. Before 2009, Sweden restricted legal standing of 

NGOs in environmental matters to those NGOs with more than 2,000 members. 
In 2009, the CJEU, in a preliminary ruling (Case C-263/08 DLV v. Sweden), 
found that the Swedish rules on legal standing of NGOs were not in accordance 
with EU law or with the Aarhus Convention. The law was changed in 2010 and 
the above legal standing of NGOs is now recognised. 

UK - Although standing rules do not appear to identify particular rights in respect 

of environmental cases, cases where the court considers there to be a strong 
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public interest are not subject to tests of the private interest of the applicant. 

Potential changes to judicial review mechanisms were, however, suggested in 
2013, to limit standing to environmental NGOs ‘“which campaign for 
environmental protection [but] not extend to NGOs which do not campaign on 
environmental matters or which do not have environmental protection as an 
objective’, and to individuals who ‘can demonstrate that they have both a 
genuine interest in the environmental matter at issue and that they have 

sufficient knowledge to be able act on behalf of the public interest’.  
- The courts have taken a liberal view of whether an applicant for judicial review 
has a sufficient interest, particularly in public interest cases. If the reform 
suggested by the Ministry of Justice were to be adopted, it would restrict legal 
standing. 

 

The table shows that broad legal standing is granted by law and in practice in less than 

half of the Member States (13 out of 28). In addition, while access has broadened over 

the years in some countries, either by jurisprudence (Austria, Belgium) or by law (Greece, 

Ireland, Slovakia, Slovenia, Sweden), in some others, recent jurisprudence (Slovenia) or 

legal reforms planned (UK) or adopted (Netherlands) aim to restrict access to court. 

 

A recent study217 looking at the SEA Directive and plans and programmes adopted 

thereunder, also shows how legal standing at national level may vary depending on the 

nature of the measure adopted at national level to implement the EU act. The findings of 

this study are summarised in the box below. 

 
Box 13: Impact of the nature of the measure on legal standing in the context of SEA 

Impact of the nature of the measure on legal standing in the context of SEA 

Findings 
Where national plans and programmes are based on an EU act, the possibility to challenge them 
before the national courts opens the door to questioning the validity of that act. For instance, if a 
national plan or programme sets out conservation objectives and general preventive measures 

for a Natura 2000 network site and the national judge has doubts about the validity of a decision 
to classify a site (see case C-281/16 Vereniging Hoekschewaards Landschap as an example), it 

should refer the case to the CJEU. Therefore, by granting legal standing to challenge plans and 
programmes, the national courts are ensuring that individuals and NGOs, where relevant, have 
also the possibility to question the validity of EU law.  

Plans and programmes are, in most cases, considered general administrative measures and can 
be either challenged directly, with a narrow legal standing (in some countries this is broader in 

case of spatial plans), and/or incidentally, via the review of an act based on those plans and 
programmes, with a broader legal standing. When plans and programmes are considered a 
legislative act or similar, where challengeable, they can normally only be challenged by a very 
restricted group of persons (which will not include the general public or NGOs) and in a specific 
judicial procedure reserved for challenging legal acts. 
 
Examples  

In the Czech Republic, there is a well-established jurisprudence on review of plans/programmes 
that have the legal form of general measures. This applies especially to land-use plans. Their 
review is granted both to individuals and NGOs and covers procedural, and to some extent, 
substantive rights. The review of plans/programmes that have other legal forms, either legislation 
or internal instructions, can be more problematic, however.  

In Slovenia, the judicial review of plans and programmes is, generally, not possible. However, 

since 2018, judicial review of implementing spatial plans is possible. Standing is limited to the 
persons whose rights are impaired by the plan, NGOs working in the public interest sphere of 
spatial planning, environmental protection, nature conservation or the protection of cultural 
heritage, if they have already objected to the plan during the planning procedure, and to the State 
Attorney, on behalf of the government. 

 
217 SEA Directive – Definition of ‘plans and programmes’ and  access to a review procedure (Study carried out by 
Milieu for DG ENV under Contract No 070203/2018/790032/SFRA/ENV.E.3)- March 19- not yet published. 
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The limitations relating to the difficulties in obtaining legal standing (as mentioned in the 

stakeholder consultation) are thus substantiated by literature, at least in certain Member 

States and under certain circumstances. It seems that while the application of the 

requirements of the Aarhus Convention and CJEU jurisprudence steer the Member States 

towards sufficient access to court, the issue of legal standing is an enduring one, as 

demonstrated both by the legal settings in the EU-28 and the experiences of potential 

claimants (NGOs) and national judges.  

3.1.1.1.4 Categories of litigants under Article 277 TFEU 

Litigants under Article 277 TFEU are ‘any party’. The CJEU has held that any party, other 

than that with locus standi to bring a direct action under Article 263 TFEU but which had 

neglected to do so within the time prescribed under Article 263, paragraph 5 TFEU, could 

invoke Article 277 TFEU218.  

 

Thus the same categories of litigants have access to the procedure under Article 277 TFEU 

as under Article 263 TFEU.  

3.1.1.1.5 Interactions between mechanisms 

The table below provides a snapshot of the categories of litigants to which each of the 

mechanisms is open. 

 
Table 14: Overview of legal standing across mechanisms 

Aarhus Regulation 
Article 10 
(administrative 
review) 

Article 
263(4) 
TFEU 

Article 263(4) 
TFEU (third 
limb) 

Article 267 TFEU Article 277 
TFEU 

Environmental NGOs Any natural 
and legal 
person 

meeting the 
requirements 
of direct and 

individual 
concern 

Any natural and 
legal person 
meeting the 

requirements of 
direct concern 
regarding 

regulatory acts 
not entailing 
implementing 
measures  

Any natural and legal 
person (NGOs and 
individuals)  

• meeting the 
requirements in 
national rules on 

legal standing 
(generally direct 
interest) 

• restrictive rules in 

more than half of 
the Member States 

Any party 
who has locus 
standi to 

bring an 
action under 
Article 263 

TFEU 

 

The Aarhus Regulation caters for a situation where the claimant is an NGO and not an 

individual. Articles 10 and 11 of the Aarhus Regulation provide for access to the 

internal/administrative review procedure only for NGOs and excludes individuals from the 

legal standing. The Article 10 mechanism is ‘meant to facilitate for “qualified entities” 

access to justice which those entities would not have under Article 263(4) TFEU as 

interpreted by the Court’219. 

 

Judicial review is open to NGOs and individuals via Articles 263(4) and 267 TFEU. To that 

extent, the judicial review completes the Aarhus Regulation mechanism, which excludes 

individuals.  

 

 
218 Commission of the European Communities v. European Central Bank, Case C-11/00, 10 July 2003, paras. 74-
78. 
219 European Commission, Explanatory Memorandum, Proposal for a Regulation of the European Parliament and 
of the Council on the application of the provisions of the Arhus Convention on Access to Information, Public 

Participation in Decision-making and Access to Justice in Environmental Matters to EC institutions and bodies, 
COM/2003/0622 final; Opinion of AG Szpunar, Case C-82/17 P, TestbioTech, para 36. 
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When looking at the conditions for standing related to the categories of litigants under 

these two judicial review mechanisms, those under Article 267 TFEU appear potentially 

more restrictive, as they depend on Member States’ national rules, which may limit 

standing to certain categories. They are subject to national law, which should ensure broad 

access to justice, in accordance with CJEU case-law which considers that the provisions of 

Article 9(3) of the Aarhus Convention cannot be interpreted in such a way ‘…as to make it 

in practice impossible or excessively difficult to exercise rights conferred by EU law’220. 

This principle. Therefore, where NGOs and individuals are unable to challenge a measure 

of the EU directly before the CJEU under Article 263(4) TFEU because of the admissibility 

conditions, Article 267 TFEU may provide access.  

 

Nevertheless, as explained under Section 3.1.1.2.1.3 above, the conditions to be granted 

legal standing still constitute a significant obstacle to access to justice in a few Member 

States, in spite of their obligations under the Aarhus Convention and the case-law of the 

CJEU. Where this is the case, and Article 267 TFEU is the only mechanism available to the 

claimant, access can be considered excessively difficult.  

3.1.1.2 Types of acts  
In this case, the concept of ‘type of act’ refers to the nature of the decision adopted by EU 

institutions, the legality of which is challenged, i.e. ‘what’ can be challenged. The 

conditions attached to the types of acts that can be challenged constitute a determining 

factor in the possibility for eligible litigants to challenge an EU act. This is the case for the 

three review mechanisms provided under the Aarhus Regulation, Article 263(4) TFEU and 

Article 267 TFEU. 

3.1.1.2.1 Types of acts covered by the Aarhus Regulation 

The analysis of the requests for internal review listed in the Commission repository and in 

the Excel mapping database shows that the majority (28 out of 43) of requests for internal 

review were declared inadmissible due to non-fulfilment of the requirements set out by 

Articles 10(1) and 2(1)(f)(g)(h) and (2) of the Aarhus Regulation,  in particular the 

requirements for the act to be: 

◼ of individual scope;  

◼ having legally binding and external effects; 

◼ under environmental law.   

 

The extent to which the mechanisms of the Aarhus Regulation covers these different 

requirements is assessed below.  

Acts of individual scope 

The administrative act referred to in Article 10(1) Aarhus Regulation is defined in Article 

2(1)(g) as any measure of individual scope. This definition does not allow environmental 

NGOs to submit a request for internal review of an EU act of general scope. This represents 

one of the main limitations for the admissibility of requests for internal review submitted 

by environmental NGOs to the Commission.  

 

As presented in Section 2.2.2, the mapping data collected for this study show that, 25 of 

the 43 requests submitted to the Commission were initially221 considered inadmissible for 

not complying with the requirement of individual scope. These 25 requests cover 8 types 

of acts. While the majority concern authorisations for placing products on the market (10 

requests) and the approval of plans or programmes (7 requests), this is due to the fact 

that these types represent a large share of the requests for internal review received to 

date. Other types of acts for which requests were rejected as not being of individual scope 

 
220 Case C-240/09 LZ I, para. 49. 
221 Five of these 25 requests were the subject of a judicial review; 3 were accepted as admissible by the CJEU 
and 2 cases are ongoing at the time of writing. 
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include decision on monitoring guidelines; acts introducing criteria for emissions of 

pollutants; and acts adopted annexes to technical and scientific progress.  

 

The types of acts that were assessed on the merits typically concern authorisations of 

some type, mainly for placing products on the market (10 requests) or for the use of 

substances (2 requests). Twelve types of acts have yet to be tested by requests for internal 

review; most of these are also likely to be considered of general scope: e.g. among these 

are acts amending non-essential elements of legislation; acts setting up measures to 

implement international resolutions; acts harmonising methods or technical standards; 

acts for delegating powers to other bodies; and acts adopting reporting methods and 

formats. 

 

The interpretation of the concept of individual scope is critical to the implementation of 

the Aarhus Regulation. The Commission and the CJEU have attempted to define it, as 

illustrated below.  

 
Box 14: Definition of individual scope 

Definition of individual scope 

Definition of individual scope: Commission Decision implementing the ETS Directive 

The Commission Decision of October 2014, determining, pursuant to ETS Directive 2003/87/EC, a 
list of sectors and subsectors which are deemed to be exposed to a significant risk of carbon 
leakage for the period 2015 to 2019, was not considered to be of individual scope. While it was 
claimed that this decision applied to specific sectors, the Commission stated that this decision:  

‘… applies to objectively determined situations and entails legal effects for categories of persons 
envisaged generally and in the abstract, that is to say to all the operators active in those sectors.’  

The Commission considered that it is not ‘…the decision that grants any allowances to individual 
installation operators. Under Directive 2003/87/EC, the national authorities are responsible for the 
implementation of this decision, i.e. for allocating the allowances. It follows from the above that it 
is an act of general application’222. 

 
Definition of individual scope: case T-12/17 Mellifera - Regulation on Glyphosate 

The notion of individual scope was also raised in relation to a request for internal review of 
Commission Implementing Regulation (EU) 2016/1056 regarding the extension of the approval 
period of the active substance glyphosate. The request to review the extension granted was 
dismissed for not fulfilling the requirement under Article 2(1)(g) and Article 10(1) of the Aarhus 
Regulation to be a measure of individual scope223. Here, the General Court defined224 a decision of 
general scope as ‘a decision that has legal effects towards a category of persons in a general and 
abstract way.’  

The General Court held that the implementing act (whose adoption is provided for by Regulation 
1107/2009) is an act of general scope as, even if the request to review the decision to renew the 
approval of an active substance for its use came from one particular producer, the decision 
authorising the extension applies to all producers. The Implementing Regulation applies to an 
objectively specific situation and has legal effects towards a category of persons in a general and 
abstract way. It is authorising a substance for use and not a particular product containing the 
substance. Therefore, the General Court confirmed that it cannot be considered an administrative 

act in the sense of the Aarhus Regulation. The decision of the General Court has been appealed 

before the Court of Justice (C-784/18 P, pending).  

 
222 Commission’s reply to Request for internal review no. 28 in the Commission Repository:  
http://ec.europa.eu/environment/aarhus/pdf/requests/28/reply.pdf  
223 T-12/17, Mellifera eV, Vereinigung für wesensgemäße Bienenhaltung v European Commission, 27 September 
2018. 
224 T-12/17, Mellifera eV, Vereinigung für wesensgemäße Bienenhaltung v European Commission, 27 September 
2018. 

 

http://ec.europa.eu/environment/aarhus/pdf/requests/28/reply.pdf
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Decisions on environmental matters are typically of public interest and of general scope225. 

For example, in the second case in the box above, the Commission adopted an 

implementing act (Commission Regulation 2015/1885) which extended the approval 

period enabling the use of the glyphosate as an active substance. This act is a prerequisite 

for the product’s authorisation at national level. The Commission act in such cases would 

always be of general scope, enabling its application in all EU Member States. This is also 

reflected in NGOs’ perceptions, where the difficulty in proving individual scope is believed 

to be a key obstacle in requests for administrative review.  

 

While it was claimed226 that limiting ‘administrative acts’ to measures of individual scope 

is justified in light of the conditions laid down in Article 230 TEC (now Article 263(4) TFEU) 

and in order to create a parallel system, the ACCC considers the conditions laid down in 

Article 230 TEC — in particular the condition that the contested act must be of direct and 

individual concern to the applicant — to apply equally to measures of individual scope that 

are not addressed to the applicant227. A measure of individual scope will not necessarily 

be of direct and individual concern to an NGO meeting the conditions laid down in Article 

11 of the Aarhus Regulation. According to the ACCC, limiting the concept of ‘acts’ 

exclusively to measures of individual scope does not ensure that the condition laid down 

in Article 263(4) TFEU (previously Article 230 TEC) (i.e. that the contested act must be of 

direct and individual concern to the applicant) will be satisfied228.  

 

More specifically, certain stakeholders229 have claimed that the definition of individual 

scope limits the application of request for internal review procedures to some types of 

permits and authorisations.  

 

The analysis of the mapping carried out here shows that the majority of the types of acts 

or decisions adopted by the Commission are unlikely to meet the requirement that an 

administrative act should be of individual scope in order to be subject to a request for 

administrative review. This requirement is typically only met when the challenged act is a 

type of authorisation that does not have legal effects towards a category of persons in a 

general and abstract way, per the CJEU definition of general scope. These kinds of 

measures notwithstanding, the ensuing limitation of the types of acts that could potentially 

be challenged through the administrative review procedure hampers the effectiveness of 

the administrative review procedure.  

Acts having legally binding and external effects 

 

According to the Aarhus Regulation, the administrative acts that can be subject to request 

for internal review need to have legally binding and external effects (Article 2(2)(g) of the 

Aarhus Regulation). This is another limitation on the admissibility of requests for internal 

review. Article 9(3) Aarhus Convention does not expressly include this requirement.   

 

 
225 Aarhus Convention Compliance Committee, Findings and recommendations ACCC/C/2008/32 (Part II) p.8 
state ‘…acts adopted in the field of the environment are mostly acts of general application’ - referring to the 

General Court ruling Stichting Milieu p 76, case annulled in appeal on case C-404/12 P and C-405/12 P, 13 
January 2015; European Commission, Notice on Access to Justice in Environmental Matters C(2017) 2616 final 
p. 30 states ‘…environmental protection usually serves the general public interest and does not usually aim at 
expressly conferring rights on the individual.’ Thee analysis carried out in Section 2 (mapping of acts adopted by 
the Commission) confirms this statement.  
226 By the Council of the EU. See ACCC, Findings and recommendations with regard to communication 
ACCC/C/2008/32 (Part II) concerning compliance by the European Union p.51 referring to the General Court 
ruling in the Stichting Milieu referring to the hearing of the case, and which was annulled in appeal on case C-
404/12 P and C-405/12 P, 13 January 2015 
227 Aarhus Convention Compliance Committee, Findings and recommendations with regard to communication 
ACCC/C/2008/32 (Part II) concerning compliance by the European Union p.51 referring to the General Court 
ruling in the Stichting Milieu case annulled in appeal on case C-404/12 P and C-405/12 P, 13 January 2015. 
228 Aarhus Convention Compliance Committee, Findings and recommendations with regard to communication 
ACCC/C/2008/32 (Part II) concerning compliance by the European Union 
229 ClientEarth et al, in its complaint to the ACCC.  
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The Commission considered seven of the 43 requests for internal review inadmissible on 

the basis that the challenged administrative acts were not legally binding or did not have 

external effects. Some examples of the Commission acts whose requests for review were 

considered inadmissible are:  

◼ Commission Decision adopted in September 2007 on the list of candidates to be 

proposed by the Commission to the Management Board of the European Chemicals 

Agency (ECHA) for the appointment of the Agency’s Executive Director 

◼ Commission Decision of 2008, adopting the operational programme for transport 

under the European Regional Development Fund (ERDF) in the Czech Republic, which 

the claimant believed should have undergone SEA. The Commission considered it to 

lack external effects, as such decisions enable the Commission to make commitments 

on the EU budget using a strategic approach and complementing national actions. 

Although legally binding on the Commission, the decisions are not legally binding on 

the Member State, which remains free to decide the projects that will be carried out 

in the programming period230.  

◼ Commission Communication, ‘Renewable Energy: A Major Player in the European 

Energy Market’ – COM(2012) 271 adopted in 2012231. Here, the Commission stated 

that Commission communications do not have any legally binding effects.   

◼ Commission Statement concerning Article 10 paragraph 3 of the EU ETS Directive 

2008/0013(COD)) adopted by the European Parliament on 17 December 2008. The 

Commission considered that a Commission’s statement which was the basis for the 

agreement to include in the legislation a general rule concerning possible State aid to 

support the construction of new highly efficient and CCS-ready power plants does not 

have legally binding or external effects232 

 

According to the Aarhus Regulation, the administrative acts that can be subject to request 

for internal review need to be legally binding; however, legislative acts and acts of general 

scope are excluded. The act should also have external effects, excluding any internal note 

addressed to staff of the EU institutions.  

 

The notions of legally binding and external effects as required under the Aarhus Regulation 

have been defined in case-law. According to the ERTA case233, legally binding acts are 

those imposing obligations (empowering or requiring third parties to take action) or 

altering a legal situation. External effects are interpreted as legal effects vis-à-vis third 

persons. In this case, the CJEU refers to legal effects as having legal force and in relation 

to the first paragraph of the now Article 263 TFEU it states that since the only matters 

excluded from the scope of the action for annulment open to the Member States and the 

institutions are 'recommendations or opinions', -which by the final paragraph of Article 

189 TEC (now Article 288 TFEU) are declared to have no binding force- Article 263 TFEU 

treats as acts open to review by the Court all measures adopted by the institutions which 

are intended to have legal force.234 Furthermore it states: ‘An action for annulment must 

therefore be available in the case of all measures adopted by the institutions, whatever 

their nature or form, which are intended to have legal effects’235. 

 

The CJEU has systematically established that the ‘the general scheme of the Treaty is to 

make a direct action available against all measures adopted by the institutions which are 

 
230 http://ec.europa.eu/environment/aarhus/pdf/title_iv/Reply%20to%20EPS.pdf  
231 
http://ec.europa.eu/environment/aarhus/pdf/requests/13.letter%20from%20the%20Commission%20of%20Oc
tober%202012.pdf  
232 http://ec.europa.eu/environment/aarhus/pdf/client_earth_reply.pdf 
233 Case 22/70 Commission of the European Communities v Council of the European Communities. 
234 Case 22/70 para 39. 
235 Case 22/70 para 42 

 

http://ec.europa.eu/environment/aarhus/pdf/title_iv/Reply%20to%20EPS.pdf
http://ec.europa.eu/environment/aarhus/pdf/requests/13.letter%20from%20the%20Commission%20of%20October%202012.pdf
http://ec.europa.eu/environment/aarhus/pdf/requests/13.letter%20from%20the%20Commission%20of%20October%202012.pdf
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intended to have legal effects'236. In case C-294/83 Les Verts v European Parliament, the 

CJEU concluded that an action for annulment might proceed against measures adopted by 

EU institutions intended to have legal effects vis-à-vis third parties. In Case C-57/95237, 

the CJEU stated - referring to previous cases238 - that the ‘Court has consistently held that 

an action for annulment is available in the case of all measures adopted by the institutions, 

whatever their nature or form, which are intended to have legal effects’ (emphasis added). 

In Case C-57/95, the Court stated, in light of its content, a Commission Communication 

triggered legal effects239. In case C-583/11 P240, the CJEU defined regulatory acts as acts 

of general application, other than legislative acts, with legal effects. The CJEU further 

states that the first two limbs of the fourth paragraph of Article 263 TFEU refer to acts in 

general and therefore correspond to EU acts that produce binding legal effects, covering 

acts of general application, legislative or otherwise, and individual acts. It goes on to state 

that the third limb renders possible legal action against regulatory acts that are considered 

a category of acts of general application that do not encompass legislative acts241 but it 

does not explicitly refer to their legally binding nature. In this case, the CJEU does not 

explicitly address the issue of whether all ‘regulatory acts’ are legally binding or whether 

‘regulatory acts’ that can be challenged via the third limb of Article 263(4) should be legally 

binding. The CJEU differentiates them in this regard from those acts referred to in the first 

and second limbs of this Treaty Article. While the latter clearly should produce legally 

binding effects, the CJEU makes no such stipulation with regard to the regulatory acts 

referred to in the third limb. This omission could be interpreted as that the concept of 

regulatory acts may cover acts that have binding legal effects as well as non-legally binding 

acts.  

 

However, taking into account the ERTA case in relation to the first and second paragraph 

of Article 263 TFEU limiting the action for annulment to all measures adopted by the 

institutions, whatever their nature or form, which are intended to have legal effects242, 

and that article 263(4) is applied ‘under the conditions laid down in the first and second 

paragraphs’, it maybe concluded that regulatory acts subject to judicial review under 

Article 263(4) are only those that are legally binding.  

 

It is thus the authors’ conclusion that while the concept of regulatory acts could potentially 

include non-legally binding acts, the action for annulment is only open to regulatory acts 

that are legally binding.  

Acts under environmental law  

 

Article 10 of the Aarhus Regulation provides for an administrative review where a 

Community institution or body has adopted an act under environmental law. The notion of 

‘under environmental law’ has been subject to interpretation. The Aarhus Convention 

refers to the right to challenge acts and omissions which contravene provisions of the 

Parties’ law relating to the environment.  

 

The request for internal review of three implementing decisions authorising the placing on 

the market of three genetically modified soybeans in May 2015 was declared partially 

inadmissible by the Commission because most of the allegations submitted did not concern 

 
236 Again in Case C-294/83 Les Verts v European Parliament, which also refers to Case 22/70, Commission v 
Council. The case is related to a European Parliament decision on the allocation of appropriations and on the 
rules for the use of the funds. While these are internal decisions they have legal effects on third parties.   
237 Case C-57/95 France v Commission. 
238 Case 22/70 Commission ν Council p 42, and Case C-325/91 France ν Commission. 
239 The Communication was annulled due to the Commission’s lack of competence to adopt an act imposing 
obligations on Member States that are not provided for in the Treaty, not because a Communication should not 
trigger legal effects.  
240 Case C-583/11 P Inuit Appeal 
241 Idem. 
242 Case 22/70 para 42 
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environmental law243.  

 

In its response, the Commission referred to Article 2(1)(f) of the Aarhus Regulation, which 

defines environmental law as ‘Community legislation which, irrespective of its legal basis, 

contributes to the pursuit of the objectives of Community policy on the environment as 

set out in the Treaty: preserving, protecting and improving the quality of the environment, 

protecting human health, the prudent and rational utilisation of natural resources and 

promoting measures at international level to deal with regional or worldwide 

environmental problems’.  

 

The General Court interpreted the notion of environmental law under the Aarhus 

Regulation244. It referred to Article 2(1)(f) of Regulation (EC) No 1367/2006, and 

considered that the concept of ‘environmental law’, should be understood to have ‘a broad 

meaning, not limited to matters relating to the protection of the natural environment in 

the strict sense’. In the case at stake, the General Court concluded that the topic should 

be considered within the scope of environment.  

 

This requirement has been interpreted by the CJEU in a broad manner, modifying the more 

restrictive interpretation applied in some cases of request for internal review that limited 

the possibilities for NGOs to request an internal review of an EU act. However, for the sake 

of legal certainty, the use of terminology in the Aarhus Regulation that is closer to the 

wording in the Aarhus Convention would be desirable. The other EU review mechanisms 

also allow challenges to acts on environmental matters, broadly speaking.  

 

In spite of this broad understanding, given that acts within the scope of environment are 

by nature of public interest and typically of general scope245, the number of acts on 

environmental matters that can be subject to challenge under the Aarhus Regulation 

remains rather low due to other considerations (i.e. then requirement for an act to be of 

individual scope having legally binding and external effects). 

3.1.1.2.2 Types of acts covered by Article 263(4)  

Article 263(4) TFEU establishes that any natural or legal person may, under the conditions 

laid down in the first and second paragraphs, institute proceedings against an act 

addressed to that person or which is of direct and individual concern to them, and against 

a regulatory act which is of direct concern to them and does not entail implementing 

measures. It provides for three challenge scenarios:  

◼ Any natural or legal person may institute proceedings against an act addressed to that 

person.  

◼ Any natural or legal person may institute proceedings against an act […] which is of 

direct and individual concern to them. 

◼ Any natural or legal person may institute proceedings against […] a regulatory act 

which is of direct concern to them and does not entail implementing measures. 

 

Depending on the scenario, different characteristics define the acts that can be challenged: 

◼ Individual concern; 

 
243 Request for an internal review by GeneWatch UK and TestBiotech e.V., available at:  
http://ec.europa.eu/environment/aarhus/pdf/30_reply.pdf  
244 Case T-33/16 TestBioTech eV v European Commission of 14 March 2018 – case on genetically modified 
soybean).  
245 In addition to the analysis of the acts potentially subject to challenge carried out within this project, see Case 
C-263/08 Djurgården, paragraph 45; Case C-115/09 Bund für Umwelt und Naturschutz, paragraph 59 stating 
that EU environmental law intends to protect the environment, which protects only the interests of the general 
public and not the interests of individuals; European Commission Notice on access to justice, p.11, stating that 
EU environmental legislation aims to secure general public interests; Aarhus Convention Compliance Committee, 
Findings and recommendations with regard to communication ACCC/C/2008/32 (Part II) concerning compliance 
by the European Union (ACCC/C/2008/32 (EU) Part II) referring to p 76 of the General Court ruling in the 
Stichting Milieu case. 

http://ec.europa.eu/environment/aarhus/pdf/30_reply.pdf
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◼ Direct concern; 

◼ Regulatory nature; 

◼ Absence of implementing measures. 

 

Determining the complementarity of all of the review mechanisms requires taking into 

account all scenarios since the entry into force of the Aarhus Regulation. The extent to 

which the mechanism of Article 263(4) TFEU covers these different types of acts is 

presented in the sub-sections below.  

Individual concern 

Before the adoption of the Aarhus Regulation 

The requirements under Article 263(4) TFEU were interpreted by the CJEU in Case 25/92 

Plaumann246, with this jurisprudence systematically used in a myriad of cases. This Court 

ruling was set in relation to a case concerning the customs duties applicable to products 

imported from third countries, with the CJEU refusing to grant standing to an individual 

importer due to the lack of individual concern by reason of a commercial activity which 

may at any time be practiced by any person and does not therefore distinguish the 

applicant in relation to the contested decision.  

 

In order to verify whether or not natural or legal persons are individually concerned by 

acts of EU institutions, the CJEU applies the so-called ‘Plaumann test’. According to the 

Court, persons other than those to whom a decision is addressed may claim to be 

individually concerned by a decision if it ‘affects them by reason of certain attributes which 

are peculiar to them or by reason of circumstances in which they are differentiated from 

all other persons and by virtue of these factors distinguishes them individually just as in 

the case of the person addressed’247.  

 

The CJEU then stated that ‘a natural or legal person is to be regarded as individually 

concerned by a Community measure of general application that concerns him directly if 

the measure in question affects his legal position, in a manner which is both definite and 

immediate, by restricting his rights or by imposing obligations on him’248.  

The jurisprudence was not issued in relation to the protection of public interest, such as 

the protection of the environment. However, as can be seen below, this jurisprudence has 

been systematically applied in environmental matters.  

 
Box 15: Summary of jurisprudence prior to the Lisbon Treaty applying Plaumann test 

Summary of jurisprudence prior to the Lisbon Treaty applying Plaumann test 

Greenpeace  

Under Case T-585/93 Greenpeace249, the Court of First Instance confirmed that the ‘Plaumann 
test’ is applicable to an environmental case and ‘whatever the nature, economic or otherwise, of 
those applicants’ interests which are affected’. In this case, the CJEU did not consider that 
environmental associations or private residents potentially affected by the degradation of the 
environment would have standing in respect of the Commission’s decision to grant financial 
assistance for the construction of two power stations in the Canary Islands without first requiring 
an environmental impact assessment.  

In relation to the private individuals claiming that they are individually concerned by the decision 
because they ‘have suffered or potentially will suffer detriment or loss as a result of a Community 
measure which affects the environment’, the CJEU considered that the harm may affect ‘a large 
number of persons who cannot be determined in advance in a way which distinguishes them 

 
246 Case 25/62 Plaumann & Co v Commission, 15 July 1963. 
247 ibid. 
248 ibid. 
249T-585/93 Stichting Greenpeace Council and Others v Commission, 9 August 1995. 
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Summary of jurisprudence prior to the Lisbon Treaty applying Plaumann test 

individually in the same way as the addressee of a decision.’ The Court claimed that any person 
(fisherman, tourist, resident) could be affected by the decision. 

On the associations claiming that they had standing because their aim is to protect the 
environment and because their members are themselves individually concerned by the decision, 
the Court held that ‘an association formed for the protection of the collective interests of a category 
of persons cannot be considered to be directly and individually concerned … by a measure affecting 

the general interests of that category.’ Again, the members of the associations cannot be 
distinguished from other individuals residing in the area and therefore do not have standing. 

The Court of First Instance decision was appealed250 before the Court of Justice, which confirmed 
that finding, stating that the applicant is not individually concerned because the specific situation 
of the applicant was not taken into consideration in the adoption of the act. The Court of Justice 
also refused legal standing to an association that had already brought a complaint before the 
national courts on the decision over the construction of the plants themselves and whose right to 

do so was therefore previously protected.  

Danielsson 

The Plaumann test was also applied in Case T-219/95 Danielsson251, where residents in Tahiti 
claimed they were individually concerned by the effects of nuclear tests in their island. The CJEU 
did not consider that the applicants would distinguish themselves from other people who might 
suffer equal harm due to the tests. 

UPA 

Under Case T- 173/98 UPA252 and the UPA appeal case C-50/00P253, an association claimed that 
the application of the Plaumann test would leave them without the right to an effective judicial 
protection because the act is a regulation of direct application with no implementing national 
measures and cannot be challenged before the national courts. The CJEU referred to the fact that 
there are two routes to be taken: to plead the invalidity of the act before the EU courts or to ask 
the national courts to make a request for a preliminary ruling on the matter from the CJEU. 

 

In case T-177/01 Jégo-Quéré254, the Court of First Instance reversed the Plaumann test, 

concluding that there was no compelling reason to consider the notion of individual concern 

to be, in effect, a requirement that an individual seeking to challenge a general measure 

must be differentiated from all others affected by it.  

 

It stated that ‘a natural or legal person is to be regarded as individually concerned by a 

Community measure of general application that concerns him directly if the measure in 

question affects his legal position, in a manner which is both definite and immediate, by 

restricting his rights or by imposing obligations on him. The number and position of other 

persons who are likewise affected by the measure, or who may be so, are of no relevance 

in that regard’. 

The Court of First Instance considered that a different interpretation leaves legal or natural 

persons without access to an ‘effective remedy enabling them to contest the legality of 

Community measures of general application which directly affect their legal situation.’ This 

is when the other routes cannot be used to satisfy this right: 

◼ The inadmissibility of the action for annulment would deprive the applicant of the right 

to an effective remedy. 

◼ A preliminary ruling is inappropriate because there are no acts on implementation.  

◼ An action for damages based on the non-contractual liability of the Community cannot 

provoke the removal from the legal order of a measure that is held to be illegal.  

 
250 C-321/95 P Stichting Greenpeace Council and Others v the Commission, 2 April 1998 
251 T-219/95 R, Marie-Thérèse Danielsson, Pierre Largenteau, Edwin Haoa v Commission of the European 
Communities, 22 December 1995 
252 Case T-173/98 Union de Pequenos Agricultores v Commission, 23 November 1999. 
253 C-50/00P Union de Pequenos Agricultores v Council, 25 July 2002. 
254 T-177/01 Jégo-Quéré et Cie SA v Commission, 3 May 2002.  
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However, in the Jégo-Quéré appeal case C-263/02P255, the Court of Justice decided that 

the previous arguments are not valid because they go beyond the jurisdiction conferred 

by the Treaty. The Court of Justice cited the UPA appeal case: ‘a natural or legal person 

can bring an action challenging a regulation only if it is concerned both directly and 

individually’, stating that this condition must be interpreted in the light of the principle of 

effective judicial protection by taking account of the various circumstances that may 

distinguish an applicant individually. However, such an interpretation cannot have the 

effect of setting aside the condition in question, expressly laid down in the Treaty, without 

going beyond the jurisdiction conferred by the Treaty on the Community Courts.  

 

The same conclusions are found in Case T-236/04 EEB256 regarding Commission decisions 

on the authorisation of the use of dangerous plant protection products. The Court applied 

the Plaumann test to a case related to environmental matters to assess whether this 

mechanism could provide an opportunity for environmental NGOs to challenge EU acts 

that could complement the Aarhus Regulation. The CJEU stated that the participation of a 

person/organisation in the process leading to the adoption of a Community act does not 

distinguish him individually unless the legislation provides him with specific procedural 

guarantees. Community law does not provide for a right to bring a class action before the 

Community courts and the standing conferred to particular organisations in national law 

‘…is irrelevant for the purposes of determining whether they have standing to bring an 

action for annulment of a Community act’ pursuant to the Treaty.  

 

The ruling confirms the difficulties experienced by certain types of litigants in using Article 

263(4) TFEU as a mechanism that would complement other mechanisms within the whole 

EU system. In this sense, the CJEU found that the NGOs had actually tried to use the 

action of annulment against the Commission decision instead of attacking the national 

product authorisation in order to avoid bringing proceedings before several different 

national courts.  

After the adoption of the Aarhus Regulation 

The Aarhus Regulation was adopted in 2006, thus the ACCC assessed the relevant 

jurisprudence issued after that date in order to determine if it had taken into account the 

obligations established in the Aarhus Convention. The findings and recommendations of 

the ACCC consider whether there is a new direction in the jurisprudence of the CJEU, or 

any other steps taken to ensure compliance with the Convention.   

 

In Case T-91/06 WWF-UK257, the CJEU confirmed the Plaumann jurisprudence, stating that 

a person involved in the process of adopting a Community act is not individually 

distinguished. The fact that an association is part of the North Sea Regional Advisory 

Council (the North Sea RAC) and that Regulation 2371/2002 allows it to submit its own 

recommendations and suggestions to the Commission is not sufficient to distinguish that 

organisation individually, even if it is an identifiable group of persons recognised by 

Member States as having a personal interest in the contested decision of the Council. 

 

The Court stated that ‘any entitlements which the applicant may derive from the Aarhus 

Convention and from Regulation No 1367/2006 are granted to it in its capacity as a 

member of the public. Such entitlements cannot therefore be such as to differentiate the 

applicant from all other persons within the meaning of [the Plaumann jurisprudence]’.  

 

The recent jurisprudence has not changed in relation to the interpretation of the concept 

of individual concern since the ratification of the Aarhus Convention by the EU and the 

adoption of the Aarhus Regulation. Therefore, the possibility for environmental NGOs to 

 
255 C-263/02P Commission v Jégo-Quéré & Cie SA, 1 April 2004. 
256 T-236/04 EEB and Stichting Natuur en Milieu v Commission, 28 November 2005.  
257 T-91/07 WWF-UK Ltd v Council of the European Union, 2 June 2008. 
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challenge EU acts on environmental matters directly before the CJEU remains very limited.  

More recently, the General Court referred to the Plaumann judgment in the BASF case (T-

584/13) on to the Commission decision limiting the use of the active substance fipronil, 

stating that persons other than those to whom an act is addressed may claim to be 

individually concerned within the meaning of Article 263(4) TFEU only if that act affects 

them, by reason of certain attributes which are peculiar to them or by reason of 

circumstances in which they are differentiated from all other persons, and thereby 

distinguishes them individually, just as in the case of the person addressed258.  

Direct concern 

The interpretation of the direct concern criterion of Article 263(4) TFEU could have 

provided an opportunity for ensuring compliance with Article 9(3) of the Aarhus 

Convention.  

 

The Microban judgment259, delivered on October 2011, explains this concept, as applied 

to the new category of challengeable acts introduced by the Lisbon Treaty. 

 
Box 16: Facts of the Microban case 

Facts of the Microban case 

A Commission decision was adopted on March 2010 to exclude triclosan from the ‘positive list’ of 
authorised substances. Microban International and Microban Europe challenged the Commission’s 
decision before the General Court. The Commission opposed Microban’s legal action by arguing 
that its action was inadmissible insofar as the contested decision was not of direct and individual 
concern to them and was not a ‘regulatory act’ which would not require implementing measures 
within the meaning of Article 263(4) TFEU. 

 

The CJEU interpreted the concept of ‘direct concern’ - introduced by the Lisbon Treaty in 

Article 263(4) TFEU - in a similar way to the interpretation prior to the Lisbon Treaty under 

Article 230(4) TEC. The Court ruled that the notion of ‘direct concern’ requires firstly that 

the contested measure directly affects the legal situation of the individual, and secondly 

that it does not leave any discretion to its addressees. In the present case, after a detailed 

examination of both conditions, the General Court concluded that the contested act was 

of direct concern to Microban. By being economically affected the applicants were 

considered by the Court to be directly concerned260.  

 

While the Microban case resulted in a more flexible application of this requirement than 

the Plaumann jurisprudence, the application of the concept of direct concern as interpreted 

here would not provide environmental NGOs with the possibility to challenge EU acts 

before the CJEU under Article 263(4) TFEU. An environmental NGO would not be able to 

claim that it is economically affected by an environmental decision which, by its nature, 

aims (typically) to ensure the protection of a public interest. An environmental NGO acting 

with the intention of ensuring the protection of the environment would have difficulties 

proving that they are economically affected by an EU act on environmental matters.  

 

According to the ACCC, the Microban case and the case-law referenced therein does not 

provide the framework for an NGO promoting environmental protection to be considered 

directly concerned with a contested measure unless the measure in question directly 

affected the organisation’s legal position. It noted that an NGO would always be excluded 

from instituting proceedings under the third limb of Article 236(4) TFEU where it acted 

purely for the purposes of promoting environmental protection. The Committee considers 

 
258 Case T-584/13, BASF, General Court judgment of 17 May 2018. 
259 Case T-262/10 Microban.   
260 Case T-262/10 Microban.   
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that whilst Parties have a margin of discretion in establishing criteria for the purposes of 

Article 9, paragraph 3 of the Aarhus Convention, that margin of discretion does not allow 

them to exclude from redress all NGOs acting solely for the purposes of promoting 

environmental protection261. 

 

This interpretation was confirmed in the recent BASF case ruling, where the General Court 

referred to previous jurisprudence262 and stated that the notion of direct concern requires 

that the measure in question must directly affect the legal situation of the individual and 

leave no discretion to the addressees of the measure who are entrusted with the task of 

implementing it, such implementation being purely automatic and resulting from the 

contested rules without the application of other intermediate rules263.  

Regulatory acts 

 

In the Inuit case, the General Court interpreted that ‘the meaning of “regulatory act” for 

the purposes of the fourth paragraph of Article 263 TFEU must be understood as covering 

all acts of general application apart from legislative acts’. The CJEU agreed with the 

General Court and established that Article 263 TFEU is meant to differentiate ‘legislative 

acts and regulatory acts, maintaining a restrictive approach in relation to actions by 

individuals against legislative acts for which the requirements of direct and individual 

concern remain applicable’264.  

 

The Court of Justice confirmed this interpretation, stating that introduction into the fourth 

paragraph of Article 263 TFEU of the requirement that ‘a regulatory act which is of direct 

concern to them and does not entail implementing measures’ was made to ‘relax the 

conditions of admissibility of actions for annulment brought by natural and legal persons. 

Since the effect of that limb is that the admissibility of actions for annulment brought by 

natural and legal persons is not subject to the condition of individual concern, it renders 

possible such legal actions against “regulatory acts” which do not entail implementing 

measures and are of direct concern to the applicant.’ 

 

 

The CJEU defined regulatory acts (in the above case) as acts of general application, other 

than legislative acts, having legal effects. The CJEU considers the first two limbs of the 

fourth paragraph of Article 263 TFEU to refer to acts in general and therefore correspond 

to EU acts which produce binding legal effects, covering acts of general application, 

legislative or otherwise, and individual acts. It went on to state that the third limb renders 

possible legal action against regulatory acts that are considered a category of acts of 

general application that do not encompass legislative acts265 but it does not explicitly refer 

to their legally binding nature. This omission could be interpreted as that the concept of 

regulatory acts may cover acts that have binding legal effects as well as non-legally binding 

acts.  

However, for the purposes of the action for annulment under Article 263(4), the CJEU has 

systematically established that the ‘the general scheme of the Treaty is to make a direct 

action available against all measures adopted by the institutions which are intended to 

have legal effects'266. In case C-294/83 Les Verts v European Parliament, the CJEU 

concluded that an action for annulment may proceed against all measures adopted by EU 

 
261 Aarhus Convention Compliance Committee, Findings and recommendations on communication, 
ACCC/C/2005/11, para. 35. 
262 Dreyfus v Commission, C-386/96 P, 5 May 1998, p. 43; Commission v Ente per le Ville vesuviane and Ente 
per le Ville vesuviane v Commission, C-445/07 P and C-455/07 P, 10 September 2009, p. 45. 
263 Case T-584/13, BASF, General Court judgement of 17 May 2018. 
264 CJEU, C-583/11 P Inuit.  
265 Idem. 
266 Case C-294/83 Les Verts v European Parliament, which also refers to Case 22/70, Commission v Council. 
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institutions intended to have legal effects vis-à-vis third parties. In Case C-57/95267, the 

CJEU considered a Commission Communication to have triggered legal effects, imposing 

obligations to Member States and therefore of legally binding nature.  In the ERTA case, 

the CJEU considered legal effects as legal force establishing that acts open to review by 

the Court under the now Article 263 TFEU are all measures adopted by the institutions 

which are intended to have legal force268.  

While this ruling referred to the first and second paragraph of the now Article 263 TFEU, 

the fact that article 263(4) is applied ‘under the conditions laid down in the first and second 

paragraphs’, lead to conclude that regulatory acts subject to judicial review under Article 

263(4) are only those that are legally binding.   

Therefore, it is the author’s conclusion that while the definition of regulatory acts as acts 

of general application that are non-legislative in itself may not exclude those acts that are 

non-legally binding, the notion of regulatory acts for the purposes of Article 263 TFEU is 

limited to acts intended to have legal force. 

Acts not entailing implementing measures  

 

Article 263(4) provides any natural or legal person with the power to institute proceedings 

against a regulatory act which is of direct concern and does not entail implementing 

measures.  

 

The CJEU has interpreted the requirement for the absence of implementing measures269. 

In the judgment T & L Sugars, the CJEU concluded that national measures such as 

receiving applications from economic operators, checking their admissibility, submitting 

them to the Commission and then issuing licences on the basis of the allocation coefficients 

fixed by the Commission are implementing measures, which should be challenged before 

national courts270. The CJEU determined that the ‘allegedly mechanical nature of the 

measures taken at national level’ did not call into question the conclusion that there were 

implementing measures (para. 41).       

 

However, the Court also highlighted that ‘the fact that a regulatory act of the European 

Union entails implementing measures, within the meaning of the final limb of the fourth 

paragraph of Article 263 TFEU, such that certain legal effects of the regulation only 

materialise through those measures, does not exclude that that regulation produces, in 

the legal situation of a natural or legal person, other legal effects, which do not depend on 

the adoption of implementing measures’271. 

This opens up the possibility for a natural or legal person to institute proceedings against 

an act, even if it entails an implementing measure, when the challenge relates to certain 

aspects that are not subject to implementing measures. Then the criterion is given by the 

effects of the regulatory act and not by the need to adopt implementing measures.  

 

In the Microban case, the General Court noted that the decision on the substance triclosan, 

as an immediate consequence, saw it removed from the provisional list and its marketing 

prohibited. This result was attained without the Member States needing to adopt any 

implementing measures. While it recognised that the transitional period established by the 

contested decisions (allowing the possibility of marketing triclosan to be extended until 1 

November 2011) might have given rise to implementing measures by the Member States, 

the General Court concluded that these measures were not only optional but also ancillary 

 
267 Case C-57/95 France v Commission. 
268 Case 22/70 para 39. 
269 Case C-274/12 P Telefónica v. Commission, p. 35; Case T-380/11 Palirria Souliotis v. Commission, p. 42. 
270 C-456/13 P T & L Sugars. 
271 Case C-244/16 P Industrias Químicas, point 52. 
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to the main purpose of the contested decision, namely the prohibition of the marketing of 

triclosan. It was by relying on these arguments that the General Court ruled out the 

argument that the contested decision entailed implementing measures and thus declared 

Microban’s legal action admissible272. 

3.1.1.2.3 Types of acts covered by Article 267 TFEU 

In relation to Article 267 TFEU, the question of the nature of the act relates to the question 

of the feasibility of a challenge to an EU act itself or of a national implementing measure 

before the national courts. Indeed, as indicated previously273, while challenges before the 

national courts would typically relate to national implementing measures (and would 

incidentally result in a request for preliminary ruling on the validity of an EU act), it is, in 

theory, possible to directly challenge an EU act before the national courts. However, 

stakeholders have pointed to the absence of implementing acts as a significant impediment 

to using Article 267 TFEU274. The impact of the presence or absence of a national 

implementing measure as an actual limitation on the use of the Article 267 TFEU 

mechanism is described below.    

Presence of a national implementing act and/or measures 

 

With respect to the scale of the issue, the data gathered in the context of the study (see 

Annex 3 for a list of legal provisions with and without implementing measures) are 

inconclusive as to the number of legal bases which will necessarily result in national 

implementing acts275. However, on the basis of the typology established for the study, it 

can be presumed that most types of acts will result in implementing measures. Illustrations 

of potential measures that can be adopted under the different types of acts are presented 

in the table below. 

 
Table 15: Overview of potential national measures related to the different types of EU acts 

 

# Type of act Potential resulting national 

measures/acts 

1 Commission decisions/acts on authorisations for placing 

products on the market  

Authorisation of placing on the 

market of individual products 
(e.g. biocides) 

2 Commission decisions/acts on authorisations of 

substances for use 

Authorisation of placing on the 

market of products containing 
the substance (e.g. plant 
protection product) 

3 Commission decisions/acts authorising activities or 
procedures  

Less likely - internal institutional 
procedures (e.g. REACH selection 

of dossiers checked for 
compliance) 

4 Commission decisions/acts on authorisations of projects 
under EU law 

Less likely - internal institutional 
procedures (Commission work 
programme on examination of 
active biocidal substances) 

5 Commission decisions/acts on setting up implementing 
rules 

National decision reflecting 
implementing rule (e.g. decision-
making use of safeguard clauses 

 
272 Case T-262/10 Microban.  
273 See Section 2.4.2 
274 See Section 2.4.4  
275 Data gathered from DGs suggested that only 36 legal bases were designated as resulting in national measures, 
and 71 as not resulting in implementing measures. This means that, out of the 491 legal bases inventoried in 
the Excel database, a qualified answer was provided for only 107 legal bases (less than 22%) while 384 were 

marked blank or ‘don’t know’. The 107 qualified answered is not considered sufficiently representative to be 
extrapolated.  
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# Type of act Potential resulting national 
measures/acts 

approved by the Commission to 
prohibit the placing on the 
market of a detergent; decision 
to designate special areas of 
conservation276)  

6 Commission decisions/acts on the content of regulatory 
regimes/amendment of non-essential elements 

National rules on regulatory 
regimes (e.g. rules on 
authorisation of adjuvants in 
plant protection products, based 
on EU detailed rules)  

7 Commission decisions/acts setting up measures to 

implement international resolutions 

Less likely - e.g. delegated acts 

adopted to implement the Kyoto 
Protocol 

8 Commission decisions/acts setting up harmonised 
methods and technical standards 

Legislation transposing standards 
at national level (e.g. noise, air 
quality)  

9 Commission implementing acts on reporting methods 

and formats 

Reports based on the formats 

adopted by national decision 

10 Commission decisions/acts on monitoring guidelines, 
criteria or parameters 

Legislation transposing 
guidelines/criteria/parameters at 
national level (e.g. noise, air 

quality) 

11 Commission decisions/acts adopting plans/programmes Regulatory decisions on national 
plan-programme (e.g. European 
funds allocations) 

12 Commission decisions/acts on approval/authorisation of 
plans or programmes  

Regulatory decisions on adoption 
of the plan or programme (e.g. 
IED transitional national plans) 

13 Commission decisions/acts introducing criteria, limits or 
emission levels for pollutants 

National acts implementing 
emission levels (e.g. sulfur 
content of liquid fuel) 

14 Commission decisions on exemptions and derogations Request and/or implementing 
measure enforcing the exemption 
or derogation (e.g. authorisation 

of placing on the market of a 
biocide not fulfilling conditions for 

authorisation)   

15 Commission decisions on infringements addressed to 
Member States 

(Decision based on) legislation 
modified following infringement 
procedure277 

16 Commission communications/statements on 

interpretation of EU law and implementation strategies 

Decision based on interpretation 

(e.g. decision to implement a 
project in a protected habitat 
based on opinion of the 
Commission on imperative 
reason of overriding interest 
(IROPI)) 

17 Commission decisions on financial support/funding and 
authorising Member States to grant financial support  

Decision on project funded (e.g. 
projects funded by allowance 
under greenhouse gas (GHG) 
emission allowance trading) 

18 Commission decisions to delegate powers to other bodies Less likely - internal to 

institutions 

 
276 This type of decision triggered a validity reference in Case C-281/16, whereby an Implementing Decision from 
the European Commission regarding the reduction of a Site of Community Importance adopted on the basis of 
the Habitats Directive was deemed invalid by the CJEU. For more details on the facts of the case, see Section 
2.4.2.  
277 As explained in section 2 (Mapping) this type of decision is listed as it is a type of Commission decision but 
have not been taken into account in the analysis except for the request for internal review of a Commission 
decision on infringement procedure 
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# Type of act Potential resulting national 
measures/acts 

19 Commission implementing acts setting up procedural 
rules 

Less likely - internal to the 
Commission (e.g. procedural 
rules for approval of biocidal 
substances) 

20 Commission reports/reviews  Less likely - internal to the 

Commission 

21 Commission implementing/delegated acts adapting the 
annexes to technical and scientific progress 

Decisions implementing modified 
annexes to EU acts (e.g. decision 
relating to a newly authorised 
biocide based on evidence that 
they do not give rise to concern) 

 

The adoption of decisions on the basis of EU acts (as illustrated in this table) is a possibility, 

but the adoption of national measures will most likely not be required under EU law. The 

existence of a measure to implement an EU act would then depend on the actual need to 

implement, in accordance with the national circumstances. For instance, a decision 

implementing a derogation or an exemption authorised by an EU act will be made on a 

case-by-case basis in each Member State.  

 

In cases where a national implementing act is adopted, several limitations can be 

observed. Should an act or measure be adopted to implement an EU act, the possibility to 

challenge that act would depend on the national procedural rules. Firstly, it will depend on 

the nature of the act adopted, as regulatory acts and administrative decisions may have 

different applicable rules and the feasibility of a challenge may vary depending on national 

law278. Secondly, if the act can be challenged, the possibility to do so may only be open to 

certain persons. The rules on legal standing and conditions of access to national courts 

(see below for more) vary from one Member State to another and may constitute an 

obstacle in some countries.   

 

Provided that an act is adopted at national level, that it is challengeable, and access to 

court is granted, the validity of the EU act itself would be an incidental element in the 

judgment of the national case. The referral of the case to the CJEU under Article 267 TFEU 

thus depends on two conditions: (1) that the question of the legality of the EU act itself is 

actually considered; and (2) that it is deemed pertinent by the judge in the context of the 

case at stake. This raises the question of the use of judicial discretion and the possible 

practical difficulties that could ensue (see below).  

Absence of an implementing act 

 

This raises the question of the applicable scenarios where no national act is adopted, i.e., 

can the validity of an EU act nevertheless be brought into question before the national 

courts? During the stakeholder consultation279, this was noted as one of the issues in 

access to justice under Article 267 TFEU. An analysis of the scale of the problem, according 

to the data available, may help assess whether the issue is indeed substantiated.  

 

The mapping of acts and decisions carried out for this study shows that this is not a 

theoretical issue. Indeed, according to the information collected from the Commission 

services, at least 71 different provisions, under 29 different regulations and directives, 

may result in the adoption of an act without requiring national implementing measures280. 

Such acts are primarily:  

◼ Commission decisions/acts setting up implementing rules; 

 
278 See Box 13 for more on the impact of the nature of the act adopted at national level on standing. 
279 Focus groups, ad hoc meeting with judges, OPC. See Section 2.4.4 above. 
280 See Annex 3 for a full overview of the instruments and corresponding types of acts which do not require 
national implementing measures, according to the information provided by the Commission services. 
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◼ Commission decisions/acts on authorisation of substances for use; 
◼ Commission decisions/acts on the content of regulatory regimes/amendment of non-essential 

elements;  

◼ Commission implementing or delegated acts adapting the annexes to technical and 

scientific progress. 

A certain number of decisions taken at EU level are therefore unlikely to result in any 

national act.  

 

The national judges consulted in the ad hoc meeting discussed the practical feasibility of 

a challenge where no implementing measure has been adopted. They pointed to two main 

limitations of procedure in their national legal systems: (1) the competence of national 

(especially administrative) courts to judge such matters; and (2) the absence of 

respondents in such cases. 

 

In terms of the competence of national courts, there seems to be a difference between 

the common law countries and those with continental systems. In most Member States in 

continental Europe, it is necessary to have an individual, or at least domestic, 

administrative act in order to be granted access to administrative court.  

 

In relation to the absence of respondents, Article 274 TFEU provides that the Union can 

be a party in a dispute at national level281 and, according to jurisprudence, if it is not 

possible to sue the Commission before the CJEU under Article 263 TFEU, then it should be 

possible for national jurisdiction to deal with the case282, irrespective of the absence of a 

respondent in the national legal order, and without having to wait until the transposition 

or the implementing act is adopted. In practice, in administrative cases, there would be 

no respondent, unless a national decision is sought by the person who wishes to challenge 

an EU act.  

 

To circumvent this issue, an individual or NGO would need to trigger a national measure283. 

It would then be possible for the national court to refer the matter to the CJEU for a validity 

reference in respect of the original EU act. That scenario raises two main issues:  

1. It is a pre-requisite that an individual decision be sought and issued. However, this 

may not be feasible in all situations. Some EU acts would not justify an individual 

decision (e.g. Commission progress reports), and only persons concerned could (in 

most cases) seek an individual decision, which implies that an NGO or individual 

willing to challenge the EU act ‘convinces’ a directly concerned person to request a 

decision. 

2. This would result in an incidental challenge of an EU act when the main act 

challenged is a national decision, which is the ‘classic’ scenario presented at the 

beginning of this section. This would result in the same caveats as any other 

challenge via the Article 267 TFEU procedure presented below (in particular with 

respect to standing and discretion). 

 

In summary, when considering the absence of an implementing act at national level, the 

direct challenge, while feasible in theory, raises a number of issues in those national courts 

with continental law systems. These can be bypassed to a certain extent by triggering an 

individual measure at national level and challenging the EU act incidentally. An incidental 

challenge creates other uncertainties, however, in particular judicial discretion in referring 

the case (which would not be possible in direct challenge cases).  

 
281 Article 274 TFEU states: ‘Save where jurisdiction is conferred on the Court of Justice of the European Union 
by the Treaties, disputes to which the Union is a party shall not on that ground be excluded from the jurisdiction 
of the courts or tribunals of the Member States’. 
282 Case C-349/09 Afton Chemical Limited v Secretary of State for Transport, para. 18. 
283 On the feasibility of such a scenario, see the Commission’s written submission of 11 June 2009 in the context 
of Case ACCC/C/2008/32, para. 76-77. 
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3.1.1.2.4 Interactions between mechanisms 

The table below provides a snapshot of the types of acts for each of the mechanisms 

analysed. 

 
Table 16: Type of acts open to review mechanisms 

Aarhus Regulation 
(administrative 
review) 

Article 
263(4) TFEU 

Article 263(4) 
TFEU (third 
limb) 

Article 267 TFEU Article 277 
TFEU 

◼ Individual scope  
◼ Legally binding 

and external 
effects 

◼ Under 
environmental law 

Acts of 
general or 

individual 
scope  
◼ addressed 

to the 
person, or  

◼ of direct 

and 

individual 
concern  

Regulatory acts 
(general or 

individual 
scope) 
Not entailing 
implementing 
measures 

Acts of general and 
individual scope  

 
◼ typically of 

direct interest 
◼ entailing 

implementing 
measures  

◼ to a more 

limited extent, 
not entailing 
implementing 
measures 

Act 
challengeable 

under Article 
263 TFEU  

 

The requirements linked to the definition of an administrative act under Article 2 Aarhus 

Regulation (namely individual scope, under environmental law, having legally binding and 

external effects) trigger certain limitations on the types of acts that can be subject to 

request for internal review and any subsequent judicial review. In addition, the judicial 

review of those cases cannot cover the substantive legality of the underlying 

administrative act challenged through the original request for internal review (see Section 

3.2.1.2.3 below).  

 

The assessment of the extent to which other mechanisms are available for NGOs, as well 

as for individuals, to challenge acts of general scope is central to understanding the 

completeness of the EU system of access to justice in terms of its compliance with the 

Aarhus Convention. It is therefore important to understand the extent to which the EU 

system of judicial review under Article 263(4) TFEU or Article 267 TFEU can provide an 

applicant with sufficient means of redress.  

 

Regulatory acts on environmental matters under the third limb of Article 263(4) provision 

cover acts of general scope, complementing the Aarhus Regulation.  

 

However, the requirements of direct concern and implementing measures under Article 

263(4) are currently interpreted in such a way as to significantly limit the possibility for 

NGOs and individuals to challenge regulatory acts on environmental matters. The 

reference to acts not entailing implementing measures comes as a complement to Article 

267 TFEU, which applies mainly to acts that entail implementing measures. The Paris, 

Brussels and Madrid cases284 (T-339/16, T-352/16 and T-391/16) is a good illustration of 

that complementarity. In this case, the Court found that the contested act did not require 

implementing measures, and thus the action under Art. 263(4) was upheld. Alternatively, 

where Article 267 TFEU applies, other obstacles, and in particular the conditions of legal 

standing before national courts and the filtering of cases also limit the possibility for NGOs 

and individuals to challenge EU environmental acts. 

 
284 Joint cases T-339/16, T-352/16 and T-391/16 Villes de Paris, Bruxelles et Madrid v Commission  
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3.1.1.3 Review of substantive and procedural legality 

3.1.1.3.1 Under the Aarhus Regulation  

The requirements linked to the definition of an administrative act trigger certain 

limitations, not only in respect of the types of acts that can be subject to a request for 

internal review (see earlier sections) but also in relation to the subsequent judicial review, 

which cannot cover the substantive and procedural legality of the administrative act 

challenged under the request for internal review.  

 

Article 12 of the Aarhus Regulation provides NGOs meeting certain criteria with the 

possibility to challenge a decision rejecting a request for internal review in relation to the 

requirements for admissibility, but the CJEU ruling does not extend to the merits of the 

underlying act (e.g. authorisation of a substance). In Case T-177/13 TestBioTech and 

Others v Commission, the General Court confirmed that the judicial review under 

Regulation No 1367/2006 is restricted to the review of a decision rejecting a request for 

internal review of an administrative act as unfounded. The judicial review is restricted to 

verifying that the measure in question is not affected by a manifest error or misuse of 

power and that the competent authority did not clearly exceed the bounds of its 

discretion285. 
 

The General Court held that Article 263 TFEU determine the conditions under which a 

natural or legal person may challenge a legal act but does not restrict the possibility for 

EU institutions or bodies to amend, suspend, withdraw or repeal acts adopted by them, in 

so far as is legally permissible. The fact that an EU institution or body effects an 

amendment, suspension, withdrawal or repeal of an act it previously adopted cannot be 

regarded as broadening the scope of the conditions of admissibility of an action for 

annulment brought against that act under Article 263(4) TFEU.  

 

In referring to the case T-257/07 France v Commission, the General Court stated that its 

role is not to substitute the assessment of complex facts undertaken by the institution 

which adopted the decision. It states that the rights guaranteed by the EU legal order in 

administrative procedures include the duty of the competent institution to examine, 

carefully and impartially, all of the relevant aspects of the individual case, the right of the 

person concerned to make their views known and their right to have an adequately 

reasoned decision. 

 

It also recognised that while the judicial review of the Commission decision dismissing a 

request for internal review does not examine the merits of the initially challenged act, it 

allows the parties to ask the Court to declare the Commission decision on the admissibility 

of the request unlawful, by using as an argument the unlawfulness of the underlying 

administrative act subject to the request for internal review. However, this can only be 

used where this unlawfulness was already put forward in the request for internal review, 

and only as ground for legality of the reply to that request286.  

 

More recently, the General Court has further confirmed that the pleas and arguments to 

that effect, raised before it in an action for annulment of a decision rejecting a request for 

internal review ‘can be regarded as being admissible only in so far as those pleas and 

arguments have already been presented by the applicant in the request for internal review, 

 
285 Case T-177/13 TestBioTech and Others v Commission refers by analogy, to judgments of 21 January 1999, 
Upjohn, C‑120/97, paragraph 34, and ruling of 26 November 2002, Artegodan and Others v Commission, T‑

74/00, T‑76/00, T‑83/00 to T‑85/00, T‑132/00, T‑137/00 and T‑141/00, paragraph 201 
286 In TestBioTech (Case T-177/13), the CJEU clarified that NGOs could initiate proceedings (before the CJEU) 
against the decision rejecting the request for internal review as unfounded. The NGO may request the Court to 

declare that the contested decision is unlawful by alleging lack of powers, infringement of essential procedural 
requirements, infringement of the Treaties or of any legal rule relating to their application, or misuse of powers. 
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and in such a way that the Commission has been able to respond’287. 

3.1.1.3.2 Under other mechanisms 

Under the other mechanisms, in particular the direct action based on Article 263(4) TFEU, 

litigants can challenge both the substantive and procedural legality of an EU act. Article 

263(2) TFEU states that, where it has the purpose of reviewing the legality of an act 

adopted by an EU institution, the CJEU has jurisdiction in actions on grounds of lack of 

competence, infringement of an essential procedural requirement, infringement of the 

Treaties or of any rule of law relating to their application, or misuse of powers. Those 

grounds may apply to actions brought by natural or legal persons under Article 263(4) 

TFEU.  

 

Similarly, no distinction is made on the grounds of the challenge – whether procedural or 

substantive legality - under Article 267 TFEU, as the validity of an act can be challenged 

for either of these reasons. This is illustrated by case C-281/16 Vereniging 

Hoekschewaards Landschap, where the Court assessed the legality of the procedure 

(whether a Member State can suggest a reduction in size of a site of community 

importance (SCI) and under which circumstances) and of the substance (whether 

conclusive evidence of a scientific error could justify this reduction) to assess the validity 

of the contested decision.     

3.1.1.3.3 Interactions between mechanisms 

The table below provides a snapshot of the scope of review for each of the mechanisms 

analysed. 

 
Table 17: Scope of the review  

Aarhus Regulation 
(administrative) 

Article 263(4) 
TFEU, Aarhus 
Regulation 

Article 
263(4) TFEU 
third limb 

Article 267 
TFEU 

Article 277 
TFEU 

Substantive and 
procedural legality of 

the administrative 

review  

Substantive and 
procedural legality 

of the decision on 

administrative 
review but not of 
the underlying act  

Substantive 
and procedural 

legality 

Substantive 
and 

procedural 

legality 

Substantive 
and procedural 

legality 

 

Under the Aarhus Regulation, environmental NGOs have the possibility to request the 

review of acts adopted by the EU institutions, and to subsequently challenge the response 

of the EU institution before the CJEU under Article 263(4) TFEU, as this decision is 

addressed to them.  

 

NGOs cannot request the CJEU to review the substantive and procedural legality of the act 

adopted by the Commission. While the administrative procedure under the Aarhus 

Regulation provides for the substantive and procedural review of the act (see Table 17), 

the possibility offered by the judicial review procedure under the Aarhus Regulation is 

limited to questions related to the admissibility criteria stated under Article 10 of the 

Aarhus Regulation in relation to its Article 2. Therefore, it may be concluded that while the 

Aarhus Regulation was meant to compensate for the barriers experienced by 

environmental NGOs under Article 263(4) TFEU due to the requirement of direct concern 

(as concluded in previous section 3.1.1.2.2.4), the current barriers to challenge the 

substantive legality of the underlying act via the judicial review limit the effectiveness of 

that procedure under Aarhus Regulation.  

 
287 T-108/17 ClientEarth, para. 55-58, referring to case T-177/13 TestBioTech and others v Commission, 15 
December 2016, p. 68. 
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3.1.1.4 Length of the procedure  
The Aarhus Convention requires the Parties to ensure that members of the public have 

access to administrative or judicial review procedures to challenge acts and omissions 

which contravene provisions relating to the environment. It adds specific requirements in 

respect of those procedures, such as adequate and effective remedies (including injunctive 

relief, as appropriate) and the need to be fair, equitable, timely and not prohibitively 

expensive. 

 

The Charter of Fundamental Rights includes the right to an effective remedy and to a fair 

and public hearing within a reasonable time by an independent and impartial tribunal 

previously established by law. 

 

While there is no precise definition of ‘timely’ or ‘reasonable time’, this section considers 

the effectiveness of the procedures established for each mechanism forming the EU system 

of review in compliance with the requirements of both the Aarhus Convention and the 

Charter of Fundamental Rights.  

3.1.1.4.1  Length of internal review procedure under the Aarhus Regulation 

The procedure for the functioning of the internal review mechanism under the Aarhus 

Regulation is quite simple. An environmental NGO must submit the request in writing and 

within a time limit not exceeding six weeks after the administrative act was adopted, 

notified or published, whichever is the latest, or, in the case of an alleged omission, six 

weeks after the date when the administrative act was required.  

 

The data presented in Section 2 show that while in most cases the time limits are 

respected, there are a few examples where NGOs took longer than six weeks from the 

adoption of the act to submit the request. Nevertheless, the Commission services in such 

cases did not take the delay into account and responded to all cases. From that point of 

view, this time limit does not seem to be an issue.  

 

On the other hand, the EU institution must consider every request, stating its reasons in 

a written reply as soon as possible, but no later than 12 weeks after receipt of the request. 

Where the Community institution or body is unable, despite exercising due diligence, to 

act within 12 weeks, it shall inform the NGO which made the request as soon as possible, 

and at the latest within the period mentioned in that paragraph, of the reasons for its 

failure to act and when it intends to do so. In any event, the Community institution or 

body shall act within 18 weeks of receipt of the request. 

 

While the Commission has generally respected the time limits in answering requests for 

internal review, in some cases it took more than 12 weeks to answer (about 16 weeks), 

while others took longer than the 18-week time limit (e.g. 20 and even 24 weeks).  
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Box 17: Implementation of time limits of the administrative procedure - Aarhus Regulation 

Time limits of the administrative review procedure 

The request to review Commission Decision 2014/746/EU determining a list of sectors and 
subsectors which are deemed to be exposed to a significant risk of carbon leakage for the period 
2015 to 2019 under the ETS Directive 2003/87/EC adopted on 27 October 2014 was submitted by 

Greenpeace on 10 December 2014 (6 weeks later) and the Commission responded on 3 March 
2015 (11 weeks later).  
 
The request for review of Commission Decision C(2015)363 recognising Le Commerce du Bois as 
a monitoring organisation under the Timber Regulation ((EU) No. 995/2010) was submitted on 12 
June 2015, 18 weeks later than the adoption of the decision on 30 January 2015. The Commission 
took 24 weeks to respond to the ClientEarth request on Commission Decision C(2016) 5644 

granting an authorisation for use of lead sulfochromate yellow and lead chromate molybdate 

sulfate.  

 

This shows that the time limit allowed for the procedure might not be appropriate. 

According to feedback received from some Commission services as part of the data 

collection activities, longer procedures could lead to a more effective system, with more 

accurate decisions, fewer of which are then challenged.  

 

By contrast, the administrative review requests are less cumbersome to prepare and 

typically do not require applicants to have legal representation. Longer procedures for the 

NGO to submit the request for internal review or for the Commission to issue the decision 

could jeopardise the effectiveness of a quicker administrative system.  

 

Since the start of the Aarhus Regulation functioning, the Commission has adopted some 

structural and procedural measures to ensure greater effectiveness and efficiency. For 

example, the establishment of the Aarhus working group, composed of representatives of 

all of the DGs, to share experiences and ensure consistency in their responses and a more 

effective system. On the other hand, when several individual applicants request identical 

claims, the Commission encourages their compilation into a single joint request, co-signed 

by each NGO and with one designated as the contact point288. 

 

Other EU bodies are also subject to this procedure, although, as the main EU body with 

executive responsibility, it is the Commission’s acts that are most likely to be the subject 

of requests for internal review.  

3.1.1.4.2 Length of the procedure under Article 263(4) TFEU 

As described in Section 2, actions for annulment brought by natural or legal persons are 

heard by the General Court at first instance (Article 256(1), TFEU). If the applicant wins 

the case, the General Court will declare the institution's decision void. The General Court 

is the lower court of the CJEU. The Court of Justice is the senior court and is competent to 

hear cases of appeal of the General Court’s decisions solely on points of law, such as lack 

of competence, inadmissibility (or other breach of procedure), as well as those deciding 

substantive points (on grounds of infringement of EU law).  

 

In 2017, 917 cases were brought before the General Court, 807 of which were direct 

actions. Of these, 40.46% (371) were actions for annulment289. Each year, appeals against 

decisions of the General Court account for 20-30% (on average) of all decisions capable 

of being challenged. In 2017, 22% of General Court decisions were appealed to the Court 

of Justice290.  

 

 
288 See note on the Europa website, where it reports requests for internal review.  
289 CJEU, Annual Activity Report: Judicial Activity, 2017, p 209. 
290 CJEU, Annual Activity Report: Judicial Activity, 2017, p 39. 
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Analysis of the cases of direct action under Article 263(4) TFEU shows that the procedure 

of judicial review takes between six and 50 months, with an average of two years (see 

Annex 2). In 2017, the Court of Justice reported that average to be 16.4 months but this 

includes staff cases, where the average is shorter at approximately eight or nine months. 

For example, in 2017, competition cases averaged 21.6 months, while other direct action 

cases averaged 18.7 months291. A similar length is found with respect to the cases before 

the CJEU linked to the Aarhus Regulation.  

 
Box 18: Length of judicial review procedure – Article 263(4) TFEU – First instance 

Length of the judicial review procedure under Article 263(4) TFEU – First instance 

◼ Case 368/11 was initiated on 8 July 2011 and the ruling was issued on 1 February 

2013 – 19 months; 

◼ Case T-370/11 was initiated on 8 July 2011 and the ruling was issued on 7 March 

2013 – 20 months; 

◼ Case T-360/13 was initiated on 8 July 2013 and the ruling was issued on 25 

September 2015 – 26 months; 

◼ Case T-584/13 was initiated on 4 November 2013 and the ruling was issued on 17 

May 2018 – 42 months; 

◼ Case T-847/14 was initiated on 30 December 2014 and the ruling was issued on 24 

June 2015 – six months; 

◼ Case T-837/16 was initiated on 28 November 2016 and the ruling was issued on 7 

March 2019 – 28 months. 

 

When the case is appealed to the Court of Justice, the length of this procedure needs to 

be considered, together with its impact on the cumulative length of the whole process. 

The General Court can hear particularly urgent cases under an expedited procedure to 

allow it to rule more quickly on the substance of the dispute (Articles 151 to 155 of the 

Rules of Procedure or Article 23a of the Court of Justice Statute). However, such expedited 

procedures are rare.   

 
Box 19: Length of judicial review procedure – Article 263(4) TFEU - Appeal 

Length of the judicial review procedure under Article 263(4) TFEU - Appeal 

◼ Case C-199/13 P was initiated on 9 March 2013 and the ruling was issued on 27 

March 2014 (Appeal to Case T-368/11). 

◼ Case 651/15P was initiated on 4 December 2015 and the ruling was issued on 

13/07/2017 (Appeal to Case T-360/13). 

 

The cumulative length of the two cases above is thus 32 months and 48 months, 

respectively.  

 

The importance of these data lies in the impact of the procedure’s length on the effective 

right of access to justice. According to the focus groups, environmental NGOs consider the 

length of the procedure in deciding whether or not to initiate a case before the CJEU292. 

The length represents not only direct cost but the uncertainty of the environmental 

damage the action is aiming to avoid. The length also generates uncertainty about the 

adoption of the legislation in question which has an economic impact on the private sector 

affected by the EU act subject to challenge293.  

3.1.1.4.3 Length of the procedure under Article 267 TFEU 

The length of the procedure under Article 267 TFEU comprises the length of time it takes 

 
291 CJEU, Annual Activity Report, 2017, pp.14, 36, 114. 
292 Focus group meeting with NGOs, 21 January 2019.  
293 Focus group meeting with private sector stakeholders, 21 January 2019.   
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at national level to decide to refer a case to the CJEU and the length of time the validity 

reference itself takes, i.e. until the CJEU reaches a decision. Regarding the latter, the CJEU 

has put in place mechanisms to reduce the length of proceedings. In addition, national 

courts have the possibility to use interim relief mechanisms. Under this procedure, there 

is only one instance at the CJEU, thus there is no possibility of appeal after the Court of 

Justice has ruled. Once the Article 267 procedure has finished, the case must still be 

brought to the national court for its related decision, adding extra time.  

 

According to the 2017 Activity Report of the CJEU, the average duration of proceedings 

before the CJEU regarding requests for a preliminary ruling was 15.7 months (the lowest 

length recorded was 15 months in 2014 and 2016)294. This number is more or less 

consistent with cases reported in the context of this study, as illustrated by case C-281/16 

Vereniging Hoekschewaards Landschap in the box below.  

 
Box 20: Example of length of Article 267 TFEU procedure 

Case C-281-16 Vereniging Hoekschewaards Landschap 

Duration  
◼ 24 December 2015: initial hearing  
◼ 20 May 2016: preliminary reference made 

◼ 19 October 2017: CJEU ruling  

◼ 21 February 2018: Council of State annuls the decision of 28 April 2015 

 
From initial hearing to CJEU preliminary ruling: 21 months, 25 days. 

 

While CJEU practice has improved in respect of the length of proceedings, the fact that 

national courts put their domestic case on hold during the proceedings before the CJEU 

adds to the potential for even longer national procedures in environmental matters295,296.  

 

The urgent request for a preliminary ruling procedure (average 2.9 months in 2017297) 

does not apply to environmental claims. Other procedures are designed to reduce the 

length of proceedings before the CJEU (simplified procedure298, expedited procedure299, 

application for interim measures300) but, according to the 2017 CJEU Activity Report, these 

are rarely used, especially in environmental cases301. 

 
294 CJEU, Annual Activity Report 2017, pp.13, 98, 114. 
295 See, for instance, the national studies on state of play of implementation by 28 Member States on the 
implementation of Articles 9(3) and (4) of the Aarhus Convention, led by J. Darpö in 2013, available at: 
http://ec.europa.eu/environment/aarhus/access_studies.htm  
296 See also Gregor, J., Kupka P., Marusakova V. and Babickova K., Reference for a preliminary ruling procedure 
as an (in)effective tool of judicial harmonisation of European Union law, THEMIS, 2018 Thessaloniki, p. 16. 
297 CJEU, Annual Activity Report 2017, p. 114. 
298 ‘Where a question referred for a preliminary ruling is identical to a question on which the Court has already 
been called on to rule, or where the answer to the question admits of no reasonable doubt or may be clearly 
deduced from existing case-law, the Court may, after hearing the Advocate General, give its decision by reasoned 
order, citing in particular a previous judgment relating to that question or the relevant case-law’, 
https://curia.europa.eu/jcms/jcms/Jo2_7024/en/ 
299 ‘The expedited procedure enables the Court to give its rulings quickly in very urgent cases by reducing the 
time-limits as far as possible and giving such cases absolute priority. On application by one of the parties, the 
President of the Court may decide, on a proposal from the Judge-Rapporteur, and after hearing the Advocate 
General and the other parties, whether the particular urgency of the case requires the use of the expedited 
procedure. Such a procedure can also be used for references for preliminary rulings. In that case, the application 
is made by the national court seeking the preliminary ruling and must set out in the application the circumstances 
establishing that a ruling on the question put to the Court is a matter of exceptional urgency’, 
https://curia.europa.eu/jcms/jcms/Jo2_7024/en/ 
300 ‘Applications for interim measures seek suspension of the operation of measures which an institution has 
adopted and which form the subject-matter of an action, or any other interim order necessary to prevent serious 
and irreparable damage to a party’, https://curia.europa.eu/jcms/jcms/Jo2_7024/en/  
301 Expedited procedures: granted three times in 2017; Proceedings for interim measures: one case in the area 

of environment, four cases in the area of energy, Simplified procedure: no data in the CJEU Annual Activity 
Report 2017, pp. 118, 220. 

 

http://ec.europa.eu/environment/aarhus/access_studies.htm
https://curia.europa.eu/jcms/jcms/Jo2_7024/en/
https://curia.europa.eu/jcms/jcms/Jo2_7024/en/
https://curia.europa.eu/jcms/jcms/Jo2_7024/en/
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3.1.1.4.4 Interactions between mechanisms 

The length of the administrative procedure is significantly shorter than that of the judicial 

review procedure. However, when that period is extended to include the length of the 

judicial review under Article 263(4) TFEU linked to the Aarhus Regulation, the length could 

undermine the effectiveness of the system and discourage environmental NGOs from using 

that option. Should the length of the procedure be a criterion for an environmental NGO 

to decide which mechanism to use for challenging an EU act, the administrative procedure 

could be more advantageous, given the likelihood of obtaining a quicker answer. However, 

the fact that the CJEU has interpreted that the subsequent judicial review cannot address 

the substantive legality of the act limits the effectiveness of that mechanism.  

 

The fact that national courts put their domestic case on hold during the proceedings before 

the CJEU adds to the potential for even longer national procedures in environmental 

matters.302. 

3.1.1.5 Other issues affecting effectiveness 

3.1.1.5.1 Interim relief in the context of judicial procedures (Articles 263(4) and 267)  

To avoid the legal effects that could be triggered by the implementation of an ‘invalid act’ 

covering all of the period during which the invalid decision would have been implemented, 

the possibility to grant injunctive relief is particularly relevant in environmental matters, 

where time is often of the essence and the implementation of measures can have 

irreparable consequences. This is the case even if it is not to be assumed that a challenged 

act is invalid per se. 

 

The conditions to grant injunctive relief in environmental matters set at EU level (when 

applying injunctive relief under the Article 263(4) TFEU procedure) and at national level 

(in the context of Article 267 TFEU) are generally comparable (e.g. serious harm).  

 

In addition, in joint cases C-143/88 and C—92/89 Zuckerfabrik303, the CJEU ruled that 

national courts are empowered to suspend the enforcement of an administrative measure 

adopted on the basis of a Community regulation, where the legality of this regulation is 

the subject of a validity reference. The Court specified that suspension may only be 

granted ‘if [the national] court entertains serious doubts as to the validity of the 

Community measure and […] itself refers that question to the Court of Justice, if there is 

urgency and a threat of serious and irreparable damage to the applicant and if the national 

court takes due account of the Community’s interests’304.  

 

The existing literature indicates that the national courts in most Member States apply 

injunctive relief restrictively305. 

3.1.1.5.2 Filtering of cases under Article 267 TFEU 

As explained in Section 2.5.1, the discretion of a national judge to refer in validity 

reference cases is restricted by case-law. However, in their OPC responses, stakeholders 

pointed to the absence or refusal of referral as a significant obstacle to using Article 267 

TFEU (see Section 2.5.4). In addition to the length of the procedure (resulting in added 

delays in their cases), some of the judges consulted in the ad hoc meeting referred to 

 
302 See Darpö, J., Synthesis Report on state of play of implementation by 28 Member States on the 
implementation of Articles 9(3) and (4) of the Aarhus Convention, 2013, Annex C, p. 54.  
303 Joint cases C-143/88 and C-92/89 Zuckerfabrik Suederdithmarschen AG v Haputzollamt Itzehoe and 
Zuckerfabrik Soest GmbH v Hauptzollamt Paderborn [1991] ECR I-415.  
304 ibid., operative part, point 2. 
305 See Darpö, J., Synthesis Report on state of play of implementation by 28 Member States on the 
implementation of Articles 9(3) and (4) of the Aarhus Convention, 2013, Annex C, p. 54.  
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other potential explanations for restricting the cases referred to the CJEU by the national 

courts. They particularly noted a lack of awareness of the validity mechanism among 

judges, and cultural differences between EU jurisdictions.  

 

In relation to the lack of awareness and understanding of the procedure, the literature 

indicates that judges who have been trained more recently are usually better acquainted 

with, and also keener to consider, references for preliminary rulings. This problem seems 

more present in some Member States306. However, many tools are available to national 

judges to inform them of the procedure to introduce preliminary rulings. This includes 

Article 94 of the Rules of the Court, a detailed set of recommendations issued by the CJEU 

(and regularly updated)307, and training by different bodies, including the European Judicial 

Training Network308.  

 

In relation to the complexity of the procedure, it is true that a number of rules need to be 

followed and considerations made before submitting a question309. Article 94 of the Rules 

of Procedure of the Court of Justice310 requires a summary of the facts, the national law 

and case-law applicable, and ‘a statement of the reasons which prompted the referring 

court or tribunal to enquire about the interpretation or validity of certain provisions of 

European Union law and the relationship between those provisions and the national 

legislation applicable to the main proceedings’. The CJEU may also ask the national court 

for clarifications on its request311. The national court must ensure that a similar question 

has not already been dealt with by the CJEU312. 

 

In terms of cultural differences, the use of preliminary ruling is more developed in certain 

Member States than in others (as illustrated in the figure below). The discrepancies are 

striking, with a ratio of more than 1:800 between the Member State using the preliminary 

ruling least (Malta, three references) and those having used it most (Germany, close to 

2,500 references). Nearly 80% (8,031 of 10,149 cases) of all references for preliminary 

rulings ever made originate from seven of the 28 Member States (Germany, Italy, the 

Netherlands, France, Belgium, UK, Austria and Spain). While the number of jurisdictions 

in each country and the number of years of EU membership go some way to explaining 

the differences, the information gathered for this study indicates that other explanations 

also exist.  

 

 
306 Meeting of 29 January 2019. 
Corroborated by European Parliament PETI Committee Study on Effective Access to Justice, carried out by Milieu 
http://www.europarl.europa.eu/RegData/etudes/STUD/2017/596818/IPOL_STU(2017)596818_EN.pdf , Section 
5.2 on preliminary rulings.  
See also similar observations in Gregor, J., Kupka P., Marusakova V. and Babickova K., Reference for a 
preliminary ruling procedure as an (in)effective tool of judicial harmonisation of European Union law, THEMIS, 
2018, Thessaloniki, p. 16. 
307 Recommendations to national courts in relation to the initiation of preliminary ruling proceedings (2016/C 
439/01), https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016H1125(01)&from=EN; 
2012/C 338/01 Information Note on reference from national courts for a preliminary ruling, 2005/C 143/01 
replaced by 2009/C 297/01, https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:297:0001:0006:EN:PDF 
308 See, for instance, Ramascanu, B., ‘Making a Reference and Formulating a Question to the CJEU’, Trier, 19 
September 2016, 
http://www.ejtn.eu/Documents/About%20EJTN/Administrative%20Law%202016/AD201605%20Preliminary%
20Ruling%20ERA%2019-20%20Sept/Ramascanu_PPT_Refering_questions_CJEU.pdf  
309 See the presentation given by Beatrice Remascanu of the EJTN on ‘Making a reference and formulating a 
question to the CJEU’, 19 September 2016 
http://www.ejtn.eu/Documents/About%20EJTN/Administrative%20Law%202016/AD201605%20Preliminary%
20Ruling%20ERA%2019-20%20Sept/Ramascanu_PPT_Refering_questions_CJEU.pdf  
310 CJEU, Rules of Procedure of the Court of Justice, L 265/1, 25 September 2012. 
311 On these two points, see the paper presented by the Honourable Mr Justice Bernard McCloskey, at the meeting 

of judges on 29 January 2019.  
312 Case 283/81 Srl CILFIT v Ministry of Health, 1982. 

 

http://www.europarl.europa.eu/RegData/etudes/STUD/2017/596818/IPOL_STU(2017)596818_EN.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016H1125(01)&from=EN
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:297:0001:0006:EN:PDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:297:0001:0006:EN:PDF
http://www.ejtn.eu/Documents/About%20EJTN/Administrative%20Law%202016/AD201605%20Preliminary%20Ruling%20ERA%2019-20%20Sept/Ramascanu_PPT_Refering_questions_CJEU.pdf
http://www.ejtn.eu/Documents/About%20EJTN/Administrative%20Law%202016/AD201605%20Preliminary%20Ruling%20ERA%2019-20%20Sept/Ramascanu_PPT_Refering_questions_CJEU.pdf
http://www.ejtn.eu/Documents/About%20EJTN/Administrative%20Law%202016/AD201605%20Preliminary%20Ruling%20ERA%2019-20%20Sept/Ramascanu_PPT_Refering_questions_CJEU.pdf
http://www.ejtn.eu/Documents/About%20EJTN/Administrative%20Law%202016/AD201605%20Preliminary%20Ruling%20ERA%2019-20%20Sept/Ramascanu_PPT_Refering_questions_CJEU.pdf
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Figure 14: General trend in the work of the court (1952–2017) — new references for a 
preliminary ruling by Member State313 

 
  

The CJEU recently issued a ruling in Case C-416/17 Commission v France314 whereby, as 

a result of infringement proceedings, the CJEU ruled that a national court (the French 

Council of State) was in breach of EU law for not referring a case under Article 267 TFEU. 

This is the first (and only) time that the Commission initiated an infringement procedure 

on the basis of a Member State court’s disregard of CJEU case-law315. While this case was 

not related to an environmental matter, such jurisprudence could also apply to 

environmental disputes316. In addition, actions for damages may also play a role in 

enhancing the effectiveness of the role of national courts as ordinary courts of EU law317.  

 

The case-law of the European Court of Human Rights (ECtHR) similarly seeks to protect 

citizens’ ability to make requests for preliminary rulings. Indeed, it follows from the 

Convention on Human Rights case-law that where a national court refuses to refer a matter 

to the CJEU after a party to the case before it has so requested, the national court must 

state why the question should not be referred. If it does not provide reasons and ignores 

the request, this refusal may prove arbitrary, thereby constituting an infringement of the 

right to a fair trial under Article 6 of the Convention on Human Rights318319. 

3.1.1.6 Conclusions 

3.1.1.6.1 Categories of litigants  

Article 9(3) of the Aarhus Convention refers to members of the public having a right of 

access to administrative or judicial procedures to challenge acts. This provision allows 

Parties to impose qualification criteria on the concept of ‘members of the public’, 

recognising a certain margin of discretion in defining those persons who have a right of 

recourse to administrative or judicial procedures320. Through the Aarhus Regulation, the 

EU has exercised this discretion by establishing a system of access to justice limited to 

environmental NGOs, complementing the system established by the Treaty. Article 10(1) 

of the Aarhus Regulation provides NGOs that meet the criteria set under Article 11 with 

 
313 On the basis of the data provided in the CJEU Annual Activity Report 2017, Table XX (20), pp.123-124.  
314 Case C-416/17 Commission v France, ECLI:EU:C:2018:811. 
315See Friel, A. Court of Justice of the EU condemns French court for failing to make preliminary reference, 
Analysis, 29 October 2018, available at: https://www.clientearth.org/court-of-justice-of-the-eu-condemns-
french-court-for-failing-to-make-preliminary-reference/  
316ibid.  
317 See in that sense para.86 of Opinion 1/09. 
318 Broberg, M. and Fenger, N., ‘Preliminary References to the Court of Justice of the EU and the Right to a Fair 
Trial under Article 6 ECHR’, European Law Review, 2016, 41(4), pp. 599-607, 607. 
319 See also the Kobler case. 
320 Aarhus Convention Compliance Committee, Findings and recommendations of the Compliance Committee with 
regard to Communication ACCC/C/2008/32 (EU), Part II concerning compliance by the EU, March 2017, p. 8.  
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the right to request an internal review of administrative acts adopted by any EU institution 

or body, under environmental law or of an administrative omission.  

 

The Regulation does not refer to individuals, entities or other applicants, who cannot 

therefore request such review. However, following the CJEU jurisprudence, the 

Commission considered the possibility for legal and natural persons to initiate proceedings 

against an act or a regulatory act under Article 263(4), although subject to specific 

requirements for standing, to provide sufficient protection for their right of access to 

justice321.  

 

The CJEU has established that ‘natural or legal persons may bring a direct action before 

the Court against implementing measures which are addressed to them or which are of 

direct and individual concern to them and, in support of such an action, plead the illegality 

of the general measure on which they are based’322. It holds that when assessed as a 

whole, the EU system provides individuals with judicial mechanisms under Article 263(4) 

TFEU. This Article does not restrict access to justice to any category of litigants. Rather, 

the conditions are established in terms of the types of acts that the litigants may be able 

to challenge. While the conditions related to the types of acts stated in this provision may 

limit the right to access the CJEU, any natural or legal person has also the right, under 

Article 267 TFEU, to challenge at national level the implementing measures which the EU 

act entails323. 

 

However, under the Article 267 TFEU mechanism, the chances of being granted legal 

standing at national level depend on what is provided for in national law. During the 

consultation, stakeholders noted several difficulties in this respect, substantiated by the 

literature, at least for certain Member States and under certain circumstances, including 

in relation to categories of litigants. It seems indeed that while the application of the 

requirements of the Aarhus Convention and the jurisprudence of the CJEU steer the 

Member States towards sufficient access to court, the issue of legal standing nevertheless 

endures, both for individuals and for NGOs, as demonstrated by the legal settings in the 

EU-28, but also as experienced both by potential claimants (NGOs) and by national judges. 

 

While parties to the Aarhus Convention are not obliged to grant standing to any and every 

member of the public (actio popularis) or any and every NGO, in case C-240/09 LZ I, the 

CJEU stated that the provisions of Article 9(3) of the Aarhus Convention cannot be 

interpreted in such a way ‘…as to make it in practice impossible or excessively difficult to 

exercise rights conferred by EU law’324. While the right of standing of individuals or entities 

other than environmental NGOs seems properly recognised under the Treaty, the critical 

issue lies in whether or not the requirements on the types of acts that any natural and 

legal person may comply with in order to challenge a decision under the current EU law 

system make it excessively difficult in practice to exercise rights based on environmental 

legislation. However, this issue is not related to categories of litigants.  

3.1.1.6.2 Types of acts 

It has been recognised that the purpose of the Aarhus Regulation mechanism is ‘…to 

facilitate “qualified entities” access to justice which those entities would not have under 

Article 263(4) TFEU as interpreted by the Court’325. The Aarhus Regulation recognises the 

 
321 Commission proposal for a Council decision on the position to be adopted at MOP-6 regarding case 
ACCC/C/2008/32, COM(2017) 366 final, p.5. 
322 Case C-294/83, Les Verts v European Parliament. 
323 Case C-456/13 P T&L Sugars Ltd and Sidul Açucares/Commission, para. 42. 
324 Slovak Brown Bear Case C-240/09 Lesoochranárske zoskupenie VLK v Ministerstvo životného prostredia 
Slovenskej republiky, Judgment of the CJEU, 8 March 2011, p. 49. 
325 Explanatory Memorandum, Proposal for a Regulation on the application of the provisions of the Aarhus 
Convention on Access to Information, Public Participation in Decision-making and Access to Justice on 
Environmental Matters to EC institutions and bodies, COM/2003/0622 final - COD 2003/0242; Opinion of AG 
Szpunar, Case C-82/17 P, TestbioTech, para 36 (pending). 
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right of environmental NGOs to challenge an administrative act referred to in Article 10(1) 

and defined in Article 2(1)g) as any measure of individual scope. This definition does not 

allow environmental NGOs to submit a request for internal review of an EU act of general 

scope. This represents one of the main limitations to the admissibility of such requests 

submitted by environmental NGOs to the Commission. This is confirmed by the analysis 

of the existing requests for internal review, where 25 of the 43 requests submitted to the 

Commission were considered not compliant (in full or in part) with the requirement of 

individual scope (see Annex 2).  

 

Individual scope is defined by the CJEU in opposition to a measure of general scope, which 

is a decision that has legal effects towards a category of persons in a general and abstract 

way. Decisions on environmental matters are typically of public interest and of general 

scope, thus few acts on environmental matters can be considered of individual scope326. 

This is reflected in NGO perceptions, which consider the difficulty in proving individual 

scope a key obstacle to requests for administrative review. The evidence shows that of 

the 43 requests for internal review submitted, the only ones considered by the Commission 

to address acts of individual scope were those concerning certain authorisations, namely 

those that are not of general scope and that do not have legal effects towards a category 

of persons in a general and abstract way (CJEU definition of general scope). These kinds 

of measures notwithstanding, the ensuing limitation of the types of acts that could 

potentially be challenged through the administrative review procedure hampers the 

effectiveness of the Aarhus Regulation.  

 

This limitation is not necessary and triggers situations where it is difficult for the specific 

qualified entities to challenge EU acts. The limitation is not required by the Aarhus 

Convention and the arguments justifying it in light of the parallelism with the requirements 

under Article 263(4) TFEU (ex-Article 230 TEC) - in particular the condition that the 

contested act must be of direct and individual concern to the applicant - have not been 

confirmed by the CJEU327. A measure of individual scope will not necessarily be of direct 

and individual concern to an NGO meeting the conditions laid down in Article 11 of the 

Aarhus Regulation. Limiting the concept of ‘acts’ exclusively to measures of individual 

scope does not ensure that the condition laid down in Article 230 TEC will be satisfied328.  

 

Similarly, the definition of administrative acts under the Aarhus Regulation requires them 

to have legally binding and external effects. This is another limitation for admissibility of 

the requests for internal review, with seven of the 43 requests dismissed for failure to 

comply with this requirement. The Aarhus Convention refers to acts that contravene the 

Parties’ law on the environment and does not expressly refer to the need to have legally 

binding effects. 

 

The CJEU has consistently held that an action for annulment is available for all measures 

adopted by the institutions, whatever their nature or form, which are intended to have 

 
326 Aarhus Convention Compliance Committee, Findings and recommendations ACCC/C/2008/32 (Part II) p.8 
state ‘…acts adopted in the field of the environment are mostly acts of general application’ - referring to the 
General Court ruling on Stichting Milieu, p. 76, case annulled in appeal on case C-404/12 P and C-405/12 P, 13 
January 2015; Commission Notice on Access to Justice in Environmental Matters C(2017) 2616 final p. 30 states 
‘…environmental protection usually serves the general public interest and does not usually aim at expressly 
conferring rights on the individual.’ The analysis carried out in Section 2 of the mapping of acts adopted by the 
Commission confirms this statement.  
327 Council of the EU as described by the Aarhus Convention Compliance Committee, Findings and 
recommendations with regard to communication ACCC/C/2008/32 (Part II) concerning compliance by the 
European Union p.51 referring to the General Court ruling in the Stichting Milieu referring to the hearing of the 
case, and which was annulled in appeal on case C-404/12 P and C-405/12 P, 13 January 2015 
328 Aarhus Convention Compliance Committee, Findings and recommendations with regard to communication 
ACCC/C/2008/32 (Part II) concerning compliance by the European Union p.51 referring to the General Court 

ruling in the Stichting Milieu referring to the hearing of the case, and which was annulled in appeal on case C-
404/12 P and C-405/12 P, 13 January 2015 
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legal effects329. The criterion to be considered is whether or not the act produces legal 

effects. In case C-583/11 P330, the CJEU defined regulatory acts in relation to the judicial 

procedure as acts of general application, other than legislative acts. The ERTA case in 

relation to the, now, first and second paragraph of Article 263 limits the ‘action for 

annulment to all measures adopted by the institutions, whatever their nature or form, 

which are intended to have legal effects’331. As Article 263(4) is applied ‘under the 

conditions laid down in the first and second paragraphs’, it maybe concluded that while 

the concept of regulatory acts could potentially include non-legally binding acts, regulatory 

acts subject to judicial review under Article 263(4) are only those that are legally binding.  

 

The Aarhus Regulation provides for internal review where a Community institution or body 

has adopted an act under environmental law (Article 10 Aarhus Regulation). The Aarhus 

Convention refers to the right to challenge acts and omissions which contravene provisions 

of the Parties’ law relating to the environment. This requirement has been interpreted by 

the CJEU in a broad manner, modifying the more restrictive interpretation applied in some 

cases of request for internal review that limited the possibilities for NGOs to request an 

internal review of an EU act. However, for the sake of legal certainty, the use of 

terminology in the Aarhus Regulation that is closer to the wording in the Aarhus 

Convention would be desirable. The other EU review mechanisms also allow challenges to 

acts on environmental matters, broadly speaking.  

 

The above-mentioned requirements lead to limitations on the NGOs’ right to challenge EU 

acts and therefore, on the effectiveness of the Aarhus Regulation to facilitate access to 

justice to those entities who would not have it under Article 263(4) TFEU as interpreted 

by the Court’332.  

 

In relation to the requirements under the judicial review mechanisms, prior to the entry 

into force of the Lisbon Treaty, Article 263(4) TFEU established that any natural or legal 

person could institute proceedings against an act which was addressed to that person or 

which was of direct and individual concern. The interpretation of individual concern in line 

with the Plaumann jurisprudence has resulted in environmental NGOs being excluded from 

the possibility to challenge EU acts on environmental matters directly before the CJEU.  

 

Recent jurisprudence has not changed the interpretation of the concept of individual 

concern since the ratification of the Aarhus Convention by the EU and the adoption of the 

Aarhus Regulation. Therefore, the possibility for environmental NGOs to challenge EU acts 

on environmental matters directly before the CJEU remains very limited. 

 

Regulatory acts on environmental matters under the third limb of Article 263(4) TFEU 

introduced by the Lisbon Treaty, cover acts of general scope, complementing the Aarhus 

Regulation, focused on measures of individual scope.  

 

The concept of ‘regulatory act’ has been defined by the CJEU in relation to legislative acts. 

In case C-583/11 P333, the CJEU defined regulatory acts as acts of general application, 

other than legislative acts. The CJEU considered the first two limbs of Article 263(4) TFEU 

to refer to acts in general and therefore correspond to EU acts which produce binding legal 

effects, covering acts of general application, legislative or otherwise, and individual acts. 

It went on to state that the third limb renders possible legal action against regulatory acts 

 
329 Case C-294/83 Les Verts v European Parliament, which also refers to Case 22/70, Commission v Council; 
Case C-325/91 France ν Commission and Case C-57/95 France v Commission.   
330 Case C-583/11 P Inuit Appeal. 
331 Case 22/70 para 42 
332 Explanatory Memorandum, Proposal for a Regulation on the application of the provisions of the Aarhus 
Convention on Access to Information, Public Participation in Decision-making and Access to Justice on 
Environmental Matters to EC institutions and bodies, COM/2003/0622 final - COD 2003/0242; Opinion of AG 

Szpunar, Case C-82/17 P, TestbioTech, para 36 (pending). 
333 Case C-583/11 P Inuit Appeal. 
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that are considered a category of acts of general application that do not encompass 

legislative acts334 but it does not explicitly refer to their legally binding nature. This 

omission could be interpreted as that the concept of regulatory acts may cover acts that 

have binding legal effects as well as non-legally binding acts.   

 

However, taking into account the ERTA case in relation to the first and second paragraph 

of Article 263335, and the fact that article 263(4) is applied ‘under the conditions laid down 

in the first and second paragraphs’, it maybe concluded that regulatory acts subject to 

judicial review under Article 263(4) are only those that are legally binding.  

 

It is thus the authors’ conclusion that while the concept of regulatory acts could potentially 

include non-legally binding acts, the action for annulment is only open to regulatory acts 

that are legally binding. 

 

Other Article 263(4) TFEU requirements (direct concern and the absence of implementing 

measures) are currently interpreted in such a way that is limiting the possibility for NGOs 

to challenge acts on environmental matters. Although the Microban case introduced a more 

flexible application of the requirement of direct concern than the Plaumann jurisprudence, 

the application of this concept does not provide environmental NGOs with an improved 

option to challenge EU acts before the CJEU under Article 263(4) TFEU. An environmental 

NGO would not be able to claim that it is economically affected by an environmental 

decision, as, by its nature, it typically aims to ensure the protection of a public interest. 

The same Microban case provides a more flexible interpretation of ‘implementing 

measures’ which would enable instituting proceedings against an act, even if it entails an 

implementing measure, when the challenge relates to certain aspects that are not subject 

to implementing measures.  

 

Article 267 TFEU is meant - in the architecture of the EU review mechanism - to be the 

standard procedure in cases where an implementing measure exists. In such cases, the 

national measure implementing the EU act in the domestic system would be the act 

challenged before the national court. The review of legality of the EU act triggered by 

Article 267 TFEU is only incidental to the main procedure on the national implementing 

measure. This creates uncertainty as to whether or not the validity of the EU act will be 

questioned and referred by the national judge (see the issue of filtering, as outlined 

above). In cases where there is no implementing act at national level, a request for 

preliminary ruling is theoretically possible, at least in certain Member States (common law 

Member States in particular), where the EU act could be directly challenged in front of the 

national judge. However, in most Member States, the administrative judge will not have 

competence to directly review an EU act, in which case, the review under Article 263(4) 

TFEU (third limb) would be the most obvious mechanism for a challenge. The claimant 

would, however, face the difficulties in obtaining standing that accompany that particular 

procedure. Stakeholders have pointed to the absence of implementing acts as a significant 

impediment to using Article 267 TFEU. The referral of the case to the CJEU under Article 

267 TFEU would also depend on two conditions: (1) that the question of the legality of the 

EU act itself is actually considered; and (2) that it is deemed pertinent by the judge in the 

context of the case at stake. This raises the question of the use of judicial discretion and 

the possible practical difficulties that could ensue.  

 

In terms of the types of acts, the effectiveness of the Aarhus Regulation regarding the 

objective to facilitate access to justice to those entities which have difficulties under the 

Treaty requirements could be improved. The barriers experienced by environmental NGOs 

to challenging the legality of a regulatory act under Article 263(4) TFEU (mainly due to 

the requirement of direct concern) as well as under Article 267 TFEU are not compensated 

by the alternative offered by the Aarhus Regulation to challenge acts. While the request 

 
334 Idem. 
335 Case 22/70 para 42 
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for a preliminary ruling under Article 267 TFEU constitutes a significant element of ensuring 

access to justice in Member States, the EU system cannot be considered effective in 

providing access to justice for environmental NGOs.  

3.1.1.6.3 Review of substantive and procedural legality 

Under the Aarhus Regulation, environmental NGOs have the possibility to request the 

review of acts adopted by the EU institutions, and to subsequently challenge the response 

of the EU institution before the CJEU under Article 263(4) TFEU, as this decision is 

addressed to them.  

 

Judicial review following direct action based on Article 263(4) TFEU and a request for 

preliminary reference under Article 267 covers both the substantive and procedural legality 

of an EU act. Similarly, the administrative review under the Aarhus Regulation covers 

substantial and procedural legality if these are invoked by the applicant. However, the 

judicial review of the Commission decision dismissing a request for internal review does 

not examine the substantive legality of the challenged act adopted by the EU (e.g. 

authorisation of a substance). According to the CJEU, the possibility offered by the judicial 

review of the Commission decision regarding the request for administrative review of an 

act under the Aarhus Regulation is limited to procedural questions related to the 

admissibility criteria stated under Article 10 of the Aarhus Regulation in relation to its 

Article 2. The General Court confirmed that the judicial review under Regulation 

No 1367/2006 is restricted to the review of the decision rejecting a request for internal 

review of an administrative act as unfounded. The judicial review is restricted to verifying 

that the measure in question is not affected by a manifest error or misuse of power and 

that the competent authority did not clearly exceed the bounds of its discretion336. 

 

The General Court has introduced some flexibility to the situation in the TestBioTech case. 

It stated that Regulation No 1367/2006 allows the parties to ask the CJEU to declare the 

Commission decision on the admissibility of the request unlawful, by using as an argument 

the unlawfulness of the underlying administrative act subject to the request for internal 

review. However, this can only be used where this unlawfulness was already put forward 

in the request for internal review, and only as ground for legality of the reply to that 

request337.  However, the CJEU in this case clearly stated that it is not the Court’s role to 

substitute the institutions assessment of complex facts which was the basis of the adopted 

decision338. 

3.1.1.6.4 Length of the procedure  

The length of the procedure has an important impact on effectiveness, in terms of the 

accessibility of the procedure for applicants and the risk of irreparable damage to the 

environment caused by implementation of an act during the procedure. 

 

The length of the administrative procedure is clearly shorter than that of the judicial review 

procedure and therefore preferred by NGOs. However, it could, in some cases, represent 

an additional step prior to the action before the CJEU under Article 263(4) TFEU linked to 

the Aarhus Regulation. In other words, assuming that the objective of an action by an 

environmental NGO would be to ensure the review of an EU act that could potentially have 

a negative impact on the environment, the length of the administrative procedure, while 

short, needs to be considered together with the related judicial review mechanism. 

 
336 Case T-177/13 TestBioTech and Others v Commission refers, by analogy, to judgments of 21 January 1999, 
Upjohn, C‑120/97, paragraph 34, and ruling of 26 November 2002, Artegodan and Others v Commission, T‑

74/00, T‑76/00, T‑83/00 to T‑85/00, T‑132/00, T‑137/00 and T‑141/00, paragraph 201. 
337 In TestBioTech (Case T-177/13), the CJEU clarified that NGOs could initiate proceedings (before the CJEU) 
against the decision rejecting the request for internal review as unfounded. The NGO may request the Court to 
declare that the contested decision is unlawful by alleging lack of powers, infringement of essential procedural 
requirements, infringement of the Treaties or of any legal rule relating to their application, or misuse of powers. 
338 On this issue, para 78 of Case T-177/13 ruling refers to Case T-257/07, France v Commission.  
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3.1.2 EQ 2: What are the social and environmental rights impacts of the 

mechanisms? 

3.1.2.1 Social impacts 
A social impact is something that is experienced or felt, whether in a perceptual or a 

corporeal sense, at the level of an individual, economic unit (family/household), social 

group or by community/society339. The key aspect here is that the impact is experienced 

or felt, therefore it is ‘subjective’, but no less important. 

 

In this evaluation, social impacts can be understood as the extent to which stakeholders 

believe that their requests and challenges in respect of EU acts have been effectively 

heard, and the ease with which they have been able to access means of redress. For 

example, if stakeholders are blocked from challenging acts due to excessive cost, waiting 

times or legal uncertainty regarding the admissibility of acts, there are likely to be negative 

impacts, such as decreased levels of trust and confidence. The evaluation also looks at the 

perspectives of stakeholders who are impacted by access to justice; these are mainly 

economic actors concerned with the uncertainty and delays that challenges to EU 

environmental acts can cause. 

 

The indicators used to examine social impacts are both subjective (people’s experience) 

and objective (observed) for each of the different aspects. In order to analyse the social 

impacts of the current situation, a qualitative analysis of the sources was carried out, using 

a coding framework derived from the definition of social impacts (see Table 18). 

 
Table 18: Main social impacts and coding framework for assessing information sources 

Social indicator  Coding frame 

Access decision-making processes  Expressions that relate to access or lack of 

access to being able to bring challenges at EU 
level.  

Understand decision-making processes Expressions that relate to ease or discomfort in 
understanding the decision-making processes. 

Responsiveness of EU institutions Expressions that relate to the responsiveness 

or lack of responsiveness from EU institutions 
(Commission, Council). 

Have their say and be heard by EU institutions  Expressions that relate to whether or not 
individuals and stakeholders are able to have 
their say (state their case) and be heard by EU 

institutions. 

Fair assessment of cases Expressions that relate to fairness.  

System includes a wide range of perspectives Expressions that relate to whether or not the 
system is inclusive of a wide range of 
perspectives. 

Level of public confidence in the system Expressions that relate to the level of public 
confidence in the current system. 

 

Four types of sources were used to assess the social impacts of the current situation: 

◼ Official documents from the European Commission, the ACCC and the European 

Council;  

◼ Official documents from environmental NGOs; 

◼ Roadmap consultation responses, including a total of 52 responses - 33 from 

environmental NGOs, eight from industry or business associations and 11 from 

individuals; 

◼ Focus group discussions with environmental NGOs (six organisations) and 

industry/business associations (four organisations); 

 
339 Vanclay, F., Esteves, A. M., Aucamp, I. and Franks, D., Social Impact Assessment: Guidance for assessing 
and managing the social impacts of projects, Fargo ND: International Association for Impact Assessment, 2015. 
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◼ Commentary from environmental NGOs in response to the progress of the issue; 

◼ Database of challenges;  

◼ Responses to the OPC, including answers to the questionnaire and position papers 

submitted through the procedure. 

 

Each source was carefully read and coded according to the framework above.  

3.1.2.1.1 General findings 

Perceptions of political efficacy and the level of confidence and trust in the system vary 

considerably between industry and NGO stakeholder groups. NGOs argue that the way the 

current system works impacts on individual and NGO political efficacy and trust in EU 

institutions. Panovics (2017)340 suggests that: 

 

‘The Aarhus Regulation, in combination with the jurisprudence of the CJEU, has effectively 

prevented individuals and environmental NGOs from seeking access to justice in 

environmental matters at EU level in all but access to documents cases.’  

 

All of the responses to the Roadmap consultations (June 2018341) from environmental 

NGOs (40 out of 52 responses) agree with Panovics. Their contributions can be 

summarised as ‘Rather than being ”already complete” as stated in the Roadmap, the EU 

system of remedies suffers from considerable shortcomings’342.  

 

However, with respect to business or industry associations, those who responded to the 

Roadmap consultation (eight of the 52) believed there should be no broadening in those 

who can bring a challenge: 

 

‘A situation in which anyone who identifies itself as having been affected can initiate an 

action, intervenes in a functioning European legal protection system and was not intended 

by the original contracting parties’343. 

 

Rather, industry stakeholders expressed the view that the right to challenge environmental 

acts under the Aarhus Convention is in fact overused: 

 

‘Even in low environmental matters, the Convention is already used as a justification to 

initiate legal proceedings’344. 

 

During the focus group for industry associations, the consensus was that the current 

system, including the possibility for NGOs to challenge EU acts through national courts 

(Article 267), gives sufficient opportunities to NGOs and should be considered compliant 

with the Aarhus Convention. They also noted that should any extension of access to justice 

at EU level be granted to environmental NGOs as a result of the ACCC’s complaint, equal 

extension should also be given to industry and its representative associations.  

 

NGOs, on the other hand, pointed out that, given the relevance of environmental laws and 

policies in the EU, it is indispensable for the EU to provide an adequate system of 

environmental justice. They stated that ‘The Commission should carefully consider the 

grave consequences of not complying with the ACCC’s findings. The EU should not create 

a dangerous precedent regarding the respect of international law’345. 

 

 
340 Panovics, A., Case ACCC/C/2008/32 and Non-compliance of the EU with the Aarhus Convention, Pécs Journal 
of International and European Law - 2017/II, 2017, pp. 6–18 (p. 15).  
341 https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2018-2432060_en 
55 responses were recorded, including three duplicates, giving a total of 52 responses. 
342 Response of ELMA to the Roadmap. 
343 Response of the Austrian Chamber of Agriculture to the Roadmap. 
344 Response of the Federation of Austrian Businesses to the Roadmap. 
345 Response of an environmental organisation/NGO in the OPC. 

https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2018-2432060_en
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The eight responses from industry or business associations to the Roadmap reject the 

findings of the ACCC, suggesting it will increase the number of challenges and impact 

industries negatively, for example:  

 

‘The findings of the ACCC (Aarhus Convention Compliance Committee) that every 

administrative act that is simply "relating" to the environment should be challengeable, 

not only acts "under" environmental law, is strictly being opposed by WKO. On the one 

hand, this would cause an enormous burden for EU institutions to handle numerous 

requests. On the other hand, the extension of the scope would indirectly weaken the 

competitiveness of affected European companies’346. 

 

Those business associations responding to the Roadmap state that they do not support ‘a 

broad interpretation that any interest group could initiate a lawsuit’347 and generally feel 

that there has been already an over-application of the Aarhus Regulation. This suggests 

that they do not find the current system restrictive.   

 

Similar views were raised by companies, business associations and public authorities in 

the OPC and position papers. In their view, the system applies equal treatment, as an EU 

measure may be challenged either through a direct action under Article 263 TFEU or 

through the preliminary ruling procedure under Article 267 TFEU. They reject the idea that 

a restrictive interpretation of ‘individual concern’ creates a gap in judicial protection, 

because where access to the CJEU for NGOs or individuals is limited by the nature of their 

activities, these persons have the option to bring actions before the national courts, a 

mechanism that is regularly used.  

 

By contrast, NGOs perceive the current system of access to justice provided under the 

Aarhus Regulation, Article 263(4) TFEU and Article 267 TFEU as insufficient to ensure 

adequate opportunities for individuals and NGOs to challenge EU measures that 

contravene environmental law, the consequences of which lead to a gap in protection for 

environmental interests:   

 

‘Access to justice is crucial in order to protect the environment. Advocate-General 

Sharpston once said: “The fish cannot go to court” (Case C-115/09). The same holds for 

birds, bees and all the other species. Advocate-General Kokott explained why therefore 

the interested public needs to be enabled to take over the role of the fish, bird or bee: 

“The environment cannot defend itself before a court, but needs to be represented, for 

example by active citizens or non-governmental organisations” (Case C-260/11)’348. 

 

The OPC attracted greater contributions from NGOs than from industry, which is a likely 

indicator of the degree of NGO interest in this issue. For this reason, overall numbers in 

responses more closely reflect the perceptions and experiences of NGOs than those of 

industry and other types of stakeholders.    

 

The following sub-sections present the social impacts linked to each of the mechanisms 

under the Aarhus Regulation, Article 263 TFEU and Article 267 TFEU, while the conclusions 

section considers the impacts of the system as a whole.  

3.1.2.1.2 Social impacts linked to the Aarhus Regulation 

Perceptions among EU citizens and NGOs in the OPC suggest there are few current 

possibilities for individuals to request an internal review. For instance, only 14% of EU 

citizens and 3% of environmental organisations/NGOs considered the current possibilities 

in this regard ‘very positively’ or ‘slightly positively’ (compared to 63% of EU citizens and 

94% of environmental organisations/NGOs who considered this option either ‘slightly 

 
346 Response of the Austrian Federal Economic Chamber to the Roadmap. 
347 Response of the Confederation of European Forest Owners to the Roadmap. 
348 Response from an anonymous environmental organisation/NGO position paper, p. 1. 
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negatively’ or ‘negatively’). By contrast, 87.5% of companies and 77% of business 

associations rated this option as either ‘very positively’ or ‘slightly positively’, suggesting 

that they consider the mechanism accessible to individuals349 (see Figure 5 of the OPC 

report in Annex 7).   

Similar findings are evident in respect of perceptions of the accessibility to NGOs of 

requesting an internal review, although EU citizens were more divided on this point. Only 

6% of environmental organisations/NGOs rated this option as either ‘very positively’ or 

‘positively’, compared to 94% who considered it ‘slightly negatively’ or ‘negatively’. By 

contrast, all companies and business associations rated the option as either ‘very 

positively’ or ‘slightly positively’. Views were more divided among EU citizens, with a 

slightly larger share (42.5%) indicating ‘slightly negatively’ or ‘negatively’ for this option 

and 28% indicating ‘very positively’ or ‘slightly positively’. (see Figure 6 of the OPC report 

in Annex 7). 

 

Findings from the OPC indicate that the requirements for challenging EU decisions, acts or 

omissions on environmental matters are demanding. For example, OPC respondents were 

asked to rate the importance of four key issues raised by the ACCC with regard to the 

review mechanisms available under the Aarhus Regulation. The two most important 

problems identified by OPC respondents were: requirements that acts must be of individual 

scope; and that acts must be adopted under environmental law (between 67 and 68 of 

the 175 respondents rated these two aspects as ‘most important’). This was closely 

followed by the requirement that only acts that have legally binding and external effects 

can be challenged (44 of 175 respondents identified this as ‘most important’). The Aarhus 

Regulation being available only to NGOs was rated as the least important problem by OPC 

respondents (see Figure 18 of the OPC report in Annex 7).  

 

Respondents to the OPC most concerned with these aspects were environmental 

organisations/NGOs and EU citizens, and these concerns have led to the perception that 

access to justice is being prohibited. For example, the issue of individual scope was rated 

by 76.5% of environmental organisations/NGOs and 44% of EU citizens as the most 

important problem. The second most important issue identified by this group was the 

requirement that acts must be adopted under environmental law (68% of environmental 

organisations/NGOs and 44% of EU citizens). By contrast, 78% of companies/business 

organisations and 92% of business associations rated individual scope as the least 

important issue, followed by the requirement that acts must be adopted under 

environmental law (71% of companies/business organisations and 92% of business 

associations).   

 

Most respondents (74%) to the OPC indicated that they have never been involved in, or 

affected by, a request for internal review of an EU decision or act under environmental 

law. Only a small portion (12%) indicated having participated in this process, of which 10 

were environmental organisations/NGOs and seven were EU citizens350. Of those who 

participated in a request for internal review, 71% rated the process as unsatisfactory, 

while 14% rated it as satisfactory.  

 

The Aarhus Regulation provides the possibility for NGOs alone to request an internal review 

of EU administrative acts directly with the EU institutions. Individuals can – in theory - 

request an internal review by lodging their complaint directly with an NGO. It is likely for 

this reason that most of the replies in the OPC related to this mechanism were from 

environmental organisations/NGOs and EU citizens.  

 

When asked to rate the process of participating in this procedure, a significant share of 

environmental organisations/NGOs (90%) indicated their dissatisfaction. A very large 

 
349 35% of business associations did not respond.  
350 Only four other stakeholders indicated having been involved in, or affected by, a request for internal review: 
one public authority, one academic/research institute and two other stakeholders. 
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share (71%) of EU citizens also rated the process as unsatisfactory. When asked to explain 

their responses, environmental organisations/NGOs and EU citizens pointed to the 

likelihood of rejection, as only acts of ‘individual scope’ or that have ‘legally binding and 

external effects’ can be challenged. Other comments from these stakeholders emphasised 

that even when requests are considered admissible, such as in the case of GMOs and 

authorisation of substances, they are usually dismissed on the merits by the Commission.  

 

Similar sentiments were expressed in response to the earlier question on the problems 

identified by the ACCC. When respondents were asked to explain how these problems 

impacted them, 21 environmental organisations/NGOs and EU citizens out of 24 

stakeholders indicated that strict admissibility criteria have resulted in the rejection of 

most requests for internal review submitted by NGOs351.. This was perceived as prohibiting 

access to justice and creating a biased system where decision makers are not held to 

account and/or privilege certain actors over others (e.g. big corporations vs. EU citizens).  

 

Similarly, in their position papers, four environmental organisations and NGOs considered 

the individual scope criterion as the most important obstacle to access to justice under the 

Aarhus Regulation, noting that more than half of the 40 requests for internal review were 

rejected on the basis that they were not considered to be of individual scope. Of further 

concern are the requirements that the act be adopted under environmental law. As one 

environmental NGO pointed out:  

 

‘However, other acts that may not be intended to contribute to environmental policy, but 

for instance to energy policy, may “contravene” the Union policy on the environment. It is 

crucial that the latter must also fall within the scope of Article 10 of the Aarhus Regulation. 

This is required not only by Article 9(3) of the Convention but also follows from the so-

called “environmental integration principle” enshrined in Article 11 TFEU’352. 

 

Likewise, environmental organisations/NGOs claimed that many requests for internal 

review are rejected on the grounds that they are unable to show that their own legal 

position or economic situation is likely to be affected by a measure: 

 

‘20 of the Requests for Internal Review (RIRs) were rejected solely on the basis that they 

were not considered to be of individual scope and in 4 further cases, individual scope was 

one of the grounds for rejection. As demonstrated by the replies to the requests, this 

requirement excludes from the scope of internal review any act that is not addressed 

specifically to one economic operator or association of operators’353. 

 

Another obstacle has to do with the nature of the mechanisms available to different parties 

to challenge EU acts. The request for internal review mechanism has been designed for 

environmental NGOs, which are the only types of organisation that may present such 

requests, in line with Article 11 of the Aarhus Regulation. However, NGOs pointed out that 

this request is limited to administrative review. Even where the requests for internal review 

are dismissed on their merits, the right of judicial redress in the cases is limited to reversal 

of the dismissal for administrative review – there is no judicial review of the merits of the 

request. In the focus group, NGOs expressed their dissatisfaction with this approach, as 

the administrative nature of the review, without access to judicial recourse on the merits 

of the request, means that they rely on the ‘goodwill’ of the EU institutions rather than the 

judgment of a court: ‘The rule of law should not depend on the sense of honour of an 

institution, it should depend on certainty’354. 

 

 
351 While a total of 63 responses were received to this question, 16 were excluded because they were not directly 
relevant to the question, were clearly coordinated or referred to position papers submitted at the end of the 
questionnaire. A further 23 respondents replied stating that the issues raised by the ACCC have ‘no impact’. 
352 BirdLife position paper, p. 3. 
353 Client Earth position paper, p. 11. 
354 Notes from the focus group on 22 January 2019. 
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This view was also expressed by another environmental organisation/NGO in its response 

to the Roadmap: 

 

‘To the extent that it only applies to a limited range of acts and that it does not result in 

the possibility of asking a judicial review of those acts, we are of the view that the Internal 

Review neither provides for environmental protection, nor does it guarantee the right of 

access to justice’355. 

 

Due to perceptions that a large number of requests for internal review are rejected, 

environmental organisations/NGOs pointed to the limited utility of the internal review 

mechanism in the OPC and called for the scope of the Aarhus Regulation to be extended 

to general acts and all acts having legal effects, with all acts that contravene EU law related 

to the environment open to challenge.  

 

Indeed, the claims by environmental organisations/NGOs that most requests are rejected 

on these grounds is supported by the number of challenges that have been dismissed as 

inadmissible per the requirements of the Aarhus Regulation (see Section 2.2.2 and Annex 

2 for details) 

 

Aside from strict admissibility requirements, environmental organisations/NGOs pointed 

to the inadequacy of the replies provided to complainants participating in requests for 

internal review, which are perceived as lacking in detail and justification:  

 

‘Apart from the fact that in general requests are mostly found to be inadmissible, answers 

with regards to content are not satisfactory either. Since there are no procedural 

requirements, the answers usually only consist of a few pages that do not even address 

the underlying problem’356.  

 

‘The answer from the Commission competent DG to a request for internal review is hardly 

longer than 2 to 3 pages, part of which is procedural legal reference. The Administrative 

Procedural Law of the EU bodies [is] non-existing, there is practically no set of 

requirements [on] what a response to a RIR should contain’357. 

 

By contrast, industry stakeholders are against extending the scope of review, believing 

that to do so would violate the principle of equal treatment and indirectly alter the system 

of remedies established in EU primary law. In position papers, two business and trade 

associations explicitly referred to the individual scope requirement of the Aarhus 

Regulation as important and necessary in ensuring a level playing field for all types of 

applicants in accessing EU courts under Article 263 TFEU, as it limits the possibilities to 

challenge acts by NGOs. . In their view, this is fair, as environmental NGOs alone can use 

the mechanisms under the Aarhus Regulation. 

3.1.2.1.3 Social impacts linked to the procedure under Article 263(4) 

Unlike companies and business associations, EU citizens and environmental 

organisations/NGOs provided negative assessments of the current possibilities open to 

them to bring an EU decision that impacts the environment before the CJEU. All 

environmental organisations and NGOs (100%) and 80% of other organisations/NGOs who 

selected these options perceived the possibilities in this regard ‘slightly negatively’ or 

‘negatively’. Similarly, between 47% and 57% of EU citizens viewed these options ‘slightly 

negatively’ or ‘negatively’, compared to 20%, who selected ‘very positively’ or ‘slightly 

positively’. In contrast, between 75% and 87.5% of companies and between 77% and 

85% of business associations considered the possibilities for both individuals and NGOs 

 
355 Greenpeace written response to focus group questions, 22 January 2019. 
356 Response from one environmental organisation/NGO to the OPC. 
357 Association Justice and Environment position paper, p. 3. 
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‘very positively’ (see Figures 7 and 8 in the OPC report in Annex 7)358. 

 

A large portion (69%) of respondents to the OPC are aware of the possibility to challenge 

an EU act by directly requesting that the CJEU rule on the legality of the act, if that act is 

of direct and individual concern to that person. Those most aware of this option were 

environmental organisations/NGOs (97%), companies and business organisations (89%), 

public authorities (74%) and academic/research institutes (100%). In giving their opinion 

on whether the mechanism functioned in a satisfactory or unsatisfactory manner, 

environmental organisations/NGOs (85%) indicated the greatest dissatisfaction, while, in 

contrast, 67% of companies indicated that they were satisfied. When asked to elaborate 

on their responses, 29 out of 35 environmental organisations/NGOs and EU citizens cited 

the fact that the CJEU has maintained its interpretation of Article 263(4) of the TFEU 

according to the Plaumann doctrine.  

 

They argued that that the requirement for the impact of the measure to be limited to the 

individual or NGO in question (under ‘individual concern’ and ‘direct concern’) effectively 

prevents individuals and NGOs from accessing the court and challenging acts of EU 

institutions that violate environmental law359.  

 

Environmental organisations/NGOs were also of the view that there has been no new 

direction in the jurisprudence of the CJEU post-Lisbon, as no individual or NGO can fulfil 

the direct concern requirements for acts not needing implementing measures in relation 

to Directives. In addition, the possibility offered under Article 12 of the Aarhus Regulation 

for NGOs to access a judicial review of the decision on the request for an administrative 

review is of limited use. Under the CJEU’s current interpretation of the Article 263(4) TFEU 

requirements, it cannot lead to a substantive review of the legality of the act for which the 

request for review was made. This mechanism therefore does not allow for judicial review 

of acts contravening environmental law, as required by Article 9(3) of the Aarhus 

Convention. The mechanism is therefore perceived as inhibiting access to internal reviews 

of acts contravening environmental law. As one environmental organisation/NGO pointed 

out: ‘The strict reading of the Aarhus Regulation (Article 12) together with Article 263 

TFEU means that the CJEU will only look at whether the formal requirements for RIR are 

met, without looking at the merits of the act under review’360. 

 

Consequently, many believe that Article 263(4) does not guarantee the right of access to 

justice when it should, and that the public interest is deprived of protection as a result: 

 

‘The CJEU’s interpretation of “direct and individual concern” (see part II of Annex 1) means 

that, in practice, individuals and NGOs cannot use the Article 263(4) mechanism to 

challenge acts of EU institutions that violate environmental law.  

 

Indeed, with the exception of access to documents, cases and challenges concerning 

requests for internal review, no NGO or individual has ever had standing to challenge an 

act in the public interest (i.e. to protect the environment)’361. 

 
358 Over one-third of business associations did not provide an answer (35%, seven respondents). 
359 For more information see Case 25/62 Plaumann & Co v Commission, 15 July 1963 which can be found at: 
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:61962CJ0025&from=EN  

The Plaumann ruling defines the requirements for legal standing of a natural and legal person to initiate 
proceedings against an act under Article 263 TFEU and in particular the notions of individual and direct concern. 
Natural or legal persons are individually concerned by a decision if it ‘affects them by reason of certain attributes 
which are peculiar to them or by reason of circumstances in which they are differentiated from all other persons 
and by virtue of these factors distinguishes them individually just as in the case of the person addressed’ - only 
persons affected by a decision by reason of their individuality or their special position may be considered as 
individually concerned. An EU measure of general application would be regarded of direct concern to a natural 
or legal person ‘if the measure in question affects his legal position, in a manner which is both definite and 
immediate, by restricting his rights or by imposing obligations on him.’ 
360 EEB position paper, p. 2. 
361 Response by EU citizen to the OPC. 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:61962CJ0025&from=EN
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‘We think the mechanism in Article 263(4) TFEU does not guarantee the right to access to 

justice. The CJEU has interpreted the admissibility criteria for actions for annulment in 

such a strict manner that NGOs and individuals are de facto banned from direct challenges 

to EU acts having an impact on the environment. This implies public interest is deprived 

of protection before the Courts. The Aarhus Regulation was supposed to mitigate the 

effects of the admissibility criteria but has failed to do so’362. 

 

‘As a recent example, in the PAN20 case, three NGOs were denied standing by the General 

Court for lack of direct concern. The case concerned the approval by the Commission of 

the sulfoxaflor, an active substance for plant protection products, which the applicant 

NGOs sought to challenge because of its harmful effect on bees. The applicants argued 

that they were directly concerned by the approval because it represented a threat to 

beekeepers’ producing activities and would therefore affect their right to property and to 

conduct a business as well as their campaign activities. The General Court rejected this 

argument, finding the potential effect on the applicants’ economic activity was factual in 

nature, and did not impact their legal situation’363. 

 

Looking at the experience to date, since 2006, only three of the 33 cases challenging an 

EU environmental act at the CJEU have been brought by NGOs: one was judged 

inadmissible due to lack of direct concern and the other two are ongoing. The majority of 

cases (22 out of 33) have been brought by industry stakeholders. Environmental 

organisations/NGOs have argued for a change in the CJEU’s interpretation of ‘individual 

concern’ and ‘direct concern’ to allow for the possibility to challenge acts in the public 

interest, which they believe would serve to legitimise the participation of individuals and 

NGOs and avoid lengthy and costly procedures before national courts:  

“There would be significant advantages to the Court’s procedures if appropriate interest 

groups were granted standing. Cases brought by interest groups can streamline hearings, 

helping the court to identify the issues and ultimately decide cases more quickly than if 

the court only hears cases brought by individuals (who will inevitably bring factual 

complexity). Bona fide interest groups, with a proven track record of interest to the issue 

before the court should be given standing on the basis that this bona fide interest is 

analogous to the direct and individual concern required by Article 263’364.   

 

“Unavoidably, putting a question to the CJEU will induce more work and longer delays than 

having direct access to the CJEU. It is an additional procedure, which implies that the 

applicant has to work on the drafting of the suggested questions and prepare for the oral 

hearing before the CJEU. In turn, this implies more costs to pay the lawyer representing 

the applicant. On average, the preliminary rulings take 16 months in environmental 

matters. Clearly, having to make a referral is not a timely procedure as required under 

Article 9(4) of the Convention. It is also more costly than if applicants had direct access 

to the CJEU’365. 

 

The issue of legal standing under the Article 263 procedure was also the option rated as 

creating the greatest difficulties by environmental organisations/NGOs and EU citizens who 

were involved in a direct challenge before the CJEU. This was closely followed by the lack 

of EU acts implemented at national level, with environmental organisations/NGOs rating 

this aspect as the second highest in terms of presenting major difficulties. For EU citizens, 

the second biggest difficulty was cost, closely followed by the length of proceedings. 

Likewise, five of the six environmental organisations/NGOs and five of the nine EU citizens 

who participated in the process perceived it as unsatisfactory. In comparison, the only 

company of the nine that had been involved in a judicial review perceived it as 

 
362 Response by environmental organisation/NGO to the OPC. 
363 Association Justice and Environment position paper, p. 10. 
364 ELUK position paper, p. 5. 
365 Client Earth position paper, p. 5. 
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satisfactory366.  

 

Comments made by companies and business associations in the OPC tended to view the 

Article 263 procedure as working as it should, in the sense that ‘the annual number of 

references for preliminary rulings before the CJEU shows a favorable tendency’367. They 

argued that the procedure is fair and open to everyone and respects national mechanisms. 

They also considered NGOs to have privileged access to both judicial and administrative 

review mechanisms through the Aarhus Regulation, which, in their view, exceeds the 

requirements of the Aarhus Convention. For example, one business association (out of 

eight industry stakeholders), in its position paper, referred to Article 10 of the Aarhus 

Regulation as granting NGOs exclusive rights, while Article 12 allows NGOs to challenge 

before the CJEU the legality of the EU’s written reply or failure to reply within the time 

limit or in due form. This view was also raised by a business association in the OPC: 

 

‘From the perspective of an association and based on the experience gathered to date, we 

consider that the current mechanism to challenge EU acts through the CJEU (Article 263.4 

TFEU) is functioning is a satisfactory manner. The current system is balanced, in regards 

to the legal standing for the so-called non-privileged applicants (whether environmental 

NGOs, trade associations or businesses). In other words, all non-privileged applicants are 

poised to enable legal standing, by having to demonstrate one of the three following 

conditions: i) where the applicant is the addressee of an act; ii) where an act is of direct 

and individual concern to the applicant, and iii) where the act is a regulatory act of direct 

concern to the applicant and which does not entail implementing measures’368. 

 

Similarly, almost all of the eight industry stakeholders, in their position papers, indicated 

strong opposition to extending the scope of review to individuals, arguing that it would 

expose the system to endless objections. These stakeholders argued that broadening the 

scope for access would overburden the system as a whole with environmental cases of low 

significance. This view was also shared by one business association in the OPC: 

 

‘additional access to justice in environmental matters will lead to the wrong assumption 

that EU acts can be a subject of endless objection. Thus, challenges in the existing 

mechanism have to be challenged within the existing system and no additional right to 

challenge legislative EU acts should be established’369. 

Two trade and business associations, in their position papers, also raised concerns about 

difficulties in challenging regulatory acts with regard to meeting the direct concern test 

and the interpretation given to the concept of an act that does not entail implementing 

measures.  As with environmental organisations/NGOs, they criticised the fact that the 

only option open to them is to initiate proceedings before national courts against national 

acts implementing an EU decision by pleading the invalidity of the EU act. 

3.1.2.1.4 Social impacts related to the procedure under Article 267 TFEU 

Environmental organisations/NGOs viewed the current possibility to challenge an EU act 

that impacts the environment before a national court via the Article 267 procedure as very 

limited. A significant share of environmental organisations/NGOs viewed this mechanism 

negatively as a means for individuals (94%) and NGOs (82%) to challenge an EU act. EU 

citizens also perceived this mechanism negatively for individuals (57%) and NGOs (49%). 

On the other hand, 25% of EU citizens perceived this mechanism for NGOs ‘slightly 

positively’ or ‘very positively’. In comparison, all companies and 92% of business 

associations perceived these possibilities as equally positive for individuals and NGOs (see 

Figures 12 and 13 in the OPC report in Annex 7). 

 
366 Eight companies provided no response. 
367 Response from a public authority to the OPC.  
368 Response from a business association to the OPC. 
369 Response from a business association to the OPC. 
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A very large proportion (72.5%) of respondents to the OPC are aware of the option to 

challenge EU acts before a national court under the preliminary ruling procedure of Article 

267 TFEU. Those most aware of this procedure were environmental organisations/NGOs 

(91%), companies and business organisations (89%) and academic/research institutes 

(100%). EU citizens are less aware (63%).  In giving their opinions on whether the 

mechanism functioned in a satisfactory or unsatisfactory manner, environmental 

organisations/NGOs were the most dissatisfied (91%), while 78% of companies indicated 

their satisfaction. EU citizens also perceived the procedure as functioning unsatisfactorily 

(46%), alongside 40% who stated that they did not know.  

 

When asked to elaborate on their responses, almost one-third of replies370 from 

environmental organisations/NGOs and EU citizens pointed to numerous obstacles in 

accessing the preliminary reference mechanism, which they perceived as failing to provide 

effective access to justice for the public. These obstacles included restrictive standing 

requirements preventing direct access being granted to NGOs and citizens, together with 

varying - or a lack of - willingness among national courts to refer preliminary questions to 

the CJEU. Challenging the validity or content of EU acts through national judicial 

proceedings was referred to as inappropriate, given that national courts prefer instead to 

rely on the interpretation of their own national laws. Others stressed that many EU acts 

relating to the environment do not require national implementing measures, thus ruling 

out the option of challenging a case before the national court. 

 

The issue of restrictive standing requirements across the Member States was further 

supported by seven out of nine environmental organisations/NGOs in their position papers. 

They argued that NGOs and individual applicants in some Member States are often 

required to show impairment of a subjective right, which requires proof that a right or a 

sufficient interest on the part of the claimant has not been upheld. As one environmental 

organisation/NGO explained: ’…the condition for “regulatory acts” to have “direct concern” 

to applicants has also meant that where the subjective legal situation of an NGO or 

individual is not affected by such an act, a case will be inadmissible’371. 

 

Of the 28 environmental organisations/NGOs and EU citizens who had experience with a 

judicial review, eight highlighted the varying willingness by national courts to refer 

preliminary questions to the CJEU as presenting the greatest difficulty. In their position 

papers, two environmental organisations/NGOs cited examples in Poland, Bulgaria and 

France, where a lack of willingness to refer questions had occurred, pointing to the lack of 

an option to compel them to do so. Other environmental organisations/NGOs in the OPC 

echoed this concern: 

 

‘Even where an act exists that implements EU law and can be challenged under national 

law, in many proceedings national courts are hostile to referring a question to the CJEU. 

The applicants before the national courts cannot compel them to put a preliminary question 

to the CJEU’372.  

 

‘In Austria, the administrative courts simply do not bring requests before the ECJ - 

apparently this is seen as the sole task of the Supreme Administrative Court. However, 

since proceedings rarely reach the Supreme Administrative Court and NGOs still have no 

right to appeal in all matters of environmental law, there are altogether enormous 

obstacles to access to the ECJ’373. 

 
370 44 environmental organisations/NGOs and EU citizens, in response to Question 16 ‘Why do you think the 
established mechanism to challenge EU acts through national court (Article 267 TFEU) in your country of 
residence is functioning in a satisfactory or unsatisfactory manner?’ 
371 Response from an environmental organisation/NGO to the OPC. 
372 BirdLife position paper, p. 1. 
373 Response from an environmental organisation/NGO to the OPC. 
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‘In environmental matters, one is dependent on the goodwill of the higher courts for 

referral to the ECJ, this decision can only be challenged with the constitutional complaint, 

which has the lowest chance of success in this respect’374. 

 

‘Another specific difficulty with requests for referral to the Court of Justice under Article 

267 TFEU is the lack of action against, on the one hand, the lack of a complete and non-

contradictory statement of reasons for the refusal to refer for a preliminary ruling…’375. 

 

Environmental organisations/NGOs also perceive a lack of fair assessment of their cases: 

 

‘Furthermore, Dutch or French citizens/NGOs can potentially have access to the CJEU 

through prejudicial questions sent by national courts while German citizens cannot. This 

unequal situation should be solved by opening access to justice for civil society to all 

administrative acts related to the environment. Furthermore, while currently companies 

have access to justice when they do not agree with a decision taken by an administrative 

authority, it is generally not the case for citizens’376.  

 

Other responses claimed that national courts prefer to refer cases to the CJEU chiefly to 

interpret the compatibility of national law with EU law rather than question the EU acts 

themselves (i.e. requesting a validity reference), as two environmental organisation/NGOs 

in Austria and Estonia pointed out: 

 

‘ÖKOBÜRO did not seek judicial review so far, because as already mentioned before the 

overall obstacles are enormous: on the one hand, the chances that the request will be 

admitted at all are extremely low and, on the other hand, the proceedings are very time-

consuming and expensive.  Particularly in connection with Art 267 TFEU, there is another 

factor that needs to be pointed out: National courts do not question the EU acts themselves 

in their proceedings. If a case is referred to the ECJ at all - which happens far too rarely - 

then it is always and only about the interpretation of EU law and the compatibility of 

national law with EU law. National procedures are therefore not appropriate to challenge 

the validity or content of EU acts. Apart from the fact that legal standing of NGOs is still 

very limited in Austria and in many procedures, such as proceedings under the Habitats 

Directive, the guarantees of the Aarhus Convention have still not been implemented in in 

Austria.’ 

 

“In general, it can be concluded that national courts aren't eager to use this legal 

instrument in environmental cases. The courts usually put their main emphasis on the 

violations of procedural rights and interpret the national laws. Not much (if any) emphasis 

is put on the content of the case. Another fact, why the option is not widely used, may 

also be the fact that the process takes a lot of time. In environmental cases, time is usually 

of the essence and using the option in question just takes too much time, making it not 

an effective way to resolve environmental legal disputes.’ 

 

Given the problems that environmental organisations/NGOs have had under the request 

for internal review procedure, the preliminary reference mechanism was identified as an 

inadequate alternative by three environmental organisations and NGOs in their position 

papers. In illustrating this point, one environmental organisation identified examples of 

acts that have serious impacts on the environment yet cannot be challenged under the 

Article 267 mechanism due to an absence of implementing measures. Some of these 

examples included decisions authorising the use of substances or a GMO, and actions and 

decisions of EU institutions that affect citizens in countries that are not members of the 

EU, for example the European Investment Bank or funding of a project in Albania by the 

European Commission.  

 
374 Response from an environmental organisation/NGO to the OPC. 
375 Response from one other organisation/NGO to the OPC. 
376 Response of the Pesticides Action Network to the Roadmap. 
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The absence of national implementing measures was also considered by those EU citizens 

and environmental organisations/NGOs involved in a judicial review as presenting ‘major 

difficulties’ in preventing or continuing the action at national level. For example, seven of 

the 28 who were involved a judicial review indicated this issue as presenting ‘major 

difficulties’, with the highest-rated issue being ‘dependence upon the willingness of the 

judge in bringing the request before CJEU’. 

 

These views are not shared by public authorities, business associations and companies in 

their responses to the OPC. Rather, these stakeholders were more likely to view the Article 

267 TFEU procedure as an effective measure, with a perception of a growing number of 

preliminary ruling procedures being used at national level. Criticisms were instead levelled 

at the lack of public awareness of the right to challenge decisions using this mechanism.  

Similarly, in their position papers, three industry stakeholders argued that the rights of 

action for individuals and NGOs are sufficiently covered in applicable law and do not require 

extension. These stakeholders considered it possible for individuals to challenge laws when 

they are individually affected, while environmental NGOs can challenge certain acts 

without having to show that their interests are affected. 

 

Aside from legal barriers, proceedings brought before a national court are considered less 

advantageous compared to an action for annulment under the Article 263 TFEU procedure, 

as they involve long delays (averaging almost two years in some cases) and extra costs. 

With reference to the process the applicant must go through to bring a challenge under 

Article 267 TEFU, Berthier (2008) states, ‘All these steps are time and resource consuming, 

and often defeat the purpose of seeking legal protection’377, suggesting that this is a 

complex process which is difficult to navigate. 

 

Excessive delays associated with proceedings are viewed as particularly important in 

environmental matters, where time is often of the essence and where the implementation 

of measures can have irreparable consequences. It can also defeat the purpose of 

providing effective remedies in environmental legal disputes: 

 

‘The cases initiated at the Court pursuant to Article 267 of the Treaty take approximately 

two years on average. In environmental matters, where timeliness is part of effectiveness, 

this length of procedure cannot be tolerated, nor can it serve the purpose of providing 

effective remedies in environmental legal disputes’378. 

 

‘Pending judgment in these cases, irreparable harm continues to be caused to the 

environment and human health by the contested EU acts. This means that, by the time 

the judgment is handed down, it may be wholly irrelevant’379.   

 

In some cases, excessive delays are perceived as stemming from the complexity of the 

procedure. For example, one environmental organisation/NGO, in its position paper, 

pointed to the lack of awareness of preliminary ruling mechanisms and national 

competence in dealing with environmental matters as factors contributing to longer delays 

and costs:   

 

‘The national courts don’t usually apply this tool [Article 267 TFEU] in environmental cases. 

While the number of such cases may slowly rise in the EU meaning that certain national 

courts find this legal instrument worth of trying, the cases by topic are mostly about 

taxation, with special regard to VAT. Environmental cases are often more difficult for all 

parties including the judiciary to bring into the case an additional level of complication as 

the participation of the EU Courts is perceived’380. 

 
377 Berthier, A., 2008.  
378 Association Justice and Environment position paper, p. 2. 
379 Client Earth position paper, p. 25. 
380 Association Justice and Environment position paper, p. 2. 
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While in some jurisdictions the costs of going to court are perceived as a significant barrier, 

as one environmental organisation/NGO emphasised: ‘In particular, in Ireland and the 

United Kingdom, costs prevent individuals and NGOs from bringing challenges. For the UK, 

this has also already been recognised by the Meeting of the Parties to the Aarhus 

Convention’381. 

As with the absence of national implementing measures, the length of proceedings in 

bringing a challenge before a national court via a preliminary ruling was raised by seven 

of the 28 environmental organisations/NGOs with experience of the process, as presenting 

major difficulties.  

 

Industry stakeholders also indicated the length of proceedings as presenting ‘major 

difficulties’. Likewise, in their position papers, four industry stakeholders noted that the 

complexity of EU nature and species protection legislation implemented in some Member 

States has significantly prolonged the duration of permitting procedures and has also led 

to considerable uncertainty in the decision-making processes of permitting authorities. 

Rather than expanding the possibilities for appeal and engaging in lengthy court 

proceedings, these stakeholders suggest directing efforts towards standardising decision-

making procedures and optimising coordination processes before a decision is taken, so 

that any environmental concerns on projects are identified at an early stage of planning 

and dealt with in advance. 

3.1.2.1.5 Perceptions of trust and confidence in the system as a whole 

The sources analysed here suggest a perceived reduction in confidence and trust by NGOs 

and EU citizens towards the EU institutions in relation to access to justice in the area of 

the environment. The system is viewed as making it difficult for individuals to have their 

say with respect to challenging environmental decisions at EU level due primarily to the 

lack of admissibility of requests, the cost and excessive length of procedures. However, 

the issue of fairness also surfaced, in relation to access to decision-making, with a general 

sense of unfairness in terms of whose challenges get heard. Some responses noted a bias 

towards industry rather than citizens: 

 

‘This lack of balance is unacceptable for citizens and gives the feeling the European 

Commission gives more importance to industry rather to citizen’s will and the 

environment’382. 

 

‘The “needle-hole” of exceptions is a bit of a charade, which panders to big businesses, 

against whom decisions of individual concern can apply…’383. 

‘We are concerned that, when an EU decision can be attacked in court by certain groups 

(e.g. pesticides manufacturers) and not by others (environmental groups or local entities), 

decision makers will be inclined to protect the interests of those who have access to justice 

at the expense of those who do not enjoy legal avenues. We are afraid that this may 

contribute to a negative perception of the EU, which is already being seen by many as 

distant from its citizens, and working in the interest of businesses at the expense of people 

and the environment’384. 

 

In the same vein, it is suggested that the ACCC ruling is an opportunity ‘not only to comply 

with international law but also taking steps to restore its legitimacy at a time [when] 

European citizens have never felt so remote from their Union’s institutions and 

Euroscepticism running high’385. 

 
381 BirdLife position paper, p. 1. 
382 Response of the Pesticides Action Network to the Roadmap.   
383 Response of one EU citizen to the OPC. 
384 Greenpeace written response to focus group questions, 22 January 2019. 
385 Client Earth, Euractiv, 4 May 2018. 
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‘Aarhus guarantees to request and receive environmental information held by public 

authorities at the EU level are meaningless when institutions fail to comply with requests 

by abusing the exception provisions; this is a documented problem that runs counter to 

the objectives of the Convention. Such implementation failures undermine public 

confidence in the decision-making processes and in the effectiveness of the public’s own 

involvement’386.  

 

The OPC responses also show a perception among EU citizens and environmental 

organisations/NGOs that the Commission does not follow its own standards, despite 

upholding non-compliance rulings when directed at other parties to the Convention: 

 

‘For many years it has been pointed out that the access to justice obligations which the 

EU places on Member States are more onerous that those which the EU places upon itself. 

This disconnect has led to the ACCC finding’387.  

3.1.2.1.6 Conclusions  

The assessment of social impacts shows that overall perceptions of political efficacy in 

relation to access to justice in environment at EU level differ sharply by stakeholder type, 

in particular between industry stakeholders and environmental organisations/NGOs and 

EU citizens. Fueled by a perceived lack of access to the system as a whole, environmental 

organisations/NGOs and EU citizens are dissatisfied, and express low levels of confidence 

and trust. Collectively, the barriers to admissibility of requests for internal review, 

combined with the Treaty limitations of the Article 263 procedure, and uncertainties 

related to the Article 267 procedure, are perceived as creating a barrier to access to justice 

on environmental matters for NGOs. In summary, the key social impacts for this group 

include: 

◼ Dissatisfaction with the request for internal review process, due to the large number 

of requests deemed inadmissible based on the requirements that the challenged act 

be of ‘individual scope’ and have ‘legally binding and external effects’. These 

requirements are considered too restrictive and impossible to fulfil, resulting in a 

perception that access to justice is prohibited and that a wide range of environmental 

matters are prevented from being raised.  

◼ Strong concerns that the Article 263 procedure is an ineffective remedy in requesting 

an annulment of a decision adopted by an EU institution, as the CJEU's strict 

application of the Plaumann doctrine is perceived as denying NGOs any possibility to 

present a case directly to the CJEU via this mechanism. 

◼ Dissatisfaction with the Article 267 procedure, given the varying or lack of willingness 

of national courts to refer preliminary questions to the CJEU, together with perceptions 

that the process is complex and difficult to navigate, leading to long delays (averaging 

almost two years in some cases) and extra costs. In some jurisdictions, the length 

and costs associated with going to court are perceived to be so unreasonably excessive 

that it is viewed as effectively a deterrent to going through with proceedings.   

 

Meanwhile, industry stakeholders believe that the current system provides a complete 

system of remedies and procedures, with equal access given to individuals and NGOs in 

the judicial review of EU acts. Despite this strong division, there is consistency in the 

responses from environmental NGOs, showing their consensus on the issues with the 

current system. This consistency is also apparent among industry stakeholders. Overall, 

there appears to be little common ground between these two groups of stakeholders.  

3.1.2.2 Environmental impacts 
EU environmental legislation offers clear benefits, including protection and preservation of 

the environment and natural resources, as well as improved human and animal health. 

 
386 Response from an environmental organisation/NGO to the OPC. 
387 Response from David Hart, QC, to the Roadmap. 
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Weak implementation prevents the realisation of these benefits and can generate high 

economic, social and environmental costs. The evaluation of environmental impacts looks 

at both the potential of access to justice at EU level to impact the environment, in terms 

of enforcement and implementation, as well as the nature of the actual challenges received 

to date. It also feeds into the assessment of benefits of the current situation (see EQ 3 

below).  

 

The environmental impacts of access to justice can be broadly understood as the extent 

to which the benefits of properly implemented environmental legislation can be realised. 

These benefits or impacts can stem from at least two effects: 

◼ Reversal or modification of acts: Successful challenges by the public can result in 

reversal or modification of decisions or acts that negatively impact the environment. 

◼ Deterrent effect: Public authorities are faced with a greater level of accountability 

concerning the extent to which their decisions and acts comply with environmental 

laws and standards and are more likely to avoid adopting acts that might contravene 

environmental law. 

 

Although the extent to which access to justice has a deterrent effect on policy and decision 

makers is difficult to measure, the possible impacts of any relevant reversal or modification 

to EU acts can be more easily identified. The current analysis focuses on understanding 

the extent to which the implementation of the Aarhus Convention in the area of access to 

justice at EU level has resulted in reversals/ modifications of EU acts, together with the 

environmental impacts of those changes. Reversal or modification of an act may also 

involve reference to previous environmental case-law of the CJEU and have the effect of 

underlining and consolidating that case-law. The resulting environmental benefit is one of 

strengthening the protective force of the case-law. 

 

The main source of information for the assessment is the mapping of acts and challenges 

described in Section 2. This shows the types of specific acts that were challenged by both 

administrative and judicial reviews, together with their outcomes. The findings of the 

mapping were complemented by other qualitative and quantitative findings from relevant 

literature and the stakeholder consultation activities. 

3.1.2.2.1 Main findings 

The mapping reveals that most challenges identified so far (across all redress mechanisms) 

concern acts related to public health and food safety, nature and biodiversity, chemicals, 

climate and air policy. The acts that were challenged fall primarily under the responsibility 

of DG SANTE (49%), DG ENV and DG GROW sharing responsibility over some of the EU 

chemicals legislation (16%), DG ENV individually (15%) and DG CLIMA (8%). In particular, 

they are acts adopted mainly under the following parent legislation:  

◼ Regulation 1107/2009 concerning the placing of plant protection products on the 

market – 28 challenges of adopted acts;  

◼ Regulation 1829/2003 on genetically modified food and feed – 15 challenges of 

adopted acts; 

◼ REACH Regulation (1907/2006) and Regulation 1272/2008 (placing on the market of 

substances and mixtures) – 12 and 4 challenges of adopted acts respectively; 

◼ Industrial Emissions Directive (2010/75/EU) – eight challenges of adopted acts; 

◼ Emissions Trading System (ETS) Directive (2003/87/EC) – seven challenges of 

adopted acts. 
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Table 19: Number of challenges identified under each review mechanism and the 
environmental areas concerned 

Environmental 
area 

Number of 
administrative 
reviews 

Number of 
judicial 
reviews 
Aarhus 
Reg. 

Number of 
judicial 
reviews 
(Article 
263 TFEU) 

Number of 
judicial 
reviews 
(Article 267 
TFEU) 

Total 

Air 6 5 4 
 

15 

Chemicals 4 2 12 1 19 

Circular economy 
    

0 

Climate 3 1 3 1 8 

Energy 4 1 
  

5 

Horizontal (EIA, SEA, 
implementation) 

    
0 

Land 
    

0 

Marine and coast 
    

0 

Nature and 

biodiversity 

13 5 4 1 23 

Noise 
    

0 

Soil 
    

0 

Waste 
   

1 1 

Water 
    

0 

Other 13 9 12 
 

34 

Total 43 23 35 4 105 

 

These findings imply that the main focus of challenges to EU acts or decisions related to 

the environment have impacts on human health, biodiversity, air quality and climate 

change. Even though acts related to nature and biodiversity legislation are not challenged, 

many of the reviews initiated by environmental NGOs through administrative or judicial 

reviews under the Aarhus Regulation relate to Commission acts that can impact those 

areas. This highlights the cross-cutting aspect of the potential environmental impacts 

arising from the Commission acts that might be challenged.   However, while the mapping 

of challenges sheds light on the areas of the environment most likely to be impacted by 

EU acts and decisions considered worthy of challenge, it is necessary to consider the 

outcomes of these reviews.  

 

In particular, the requests for internal review and consequent judicial reviews under the 

Aarhus Regulation brought by environmental NGOs mainly concerned acts adopted under 

Regulation 1107/2009 concerning the placing of plant protection products on the market, 

Regulation 1829/2003 on genetically modified food and feed (nine administrative reviews 

each, seven and four judicial reviews under the Aarhus Regulation, respectively); and the 

Industrial Emissions Directive (IED) (five administrative and three judicial reviews under 

the Aarhus Regulation). These acts often cover the placing on the market of specific active 

substances and products containing GMOs, as well as national transitional plans under the 

IED in certain Member States. Literature388 and the stakeholder focus group indicate that 

NGOs tend to carefully assess and select the cases they bring for administrative or judicial 

review, opting to pursue only those challenges they consider solid and likely to succeed. 

This implies that the applicants behind these administrative and judicial reviews were 

confident in their identification of the potential negative impacts on the implementation of 

environmental legislation and the wider environment as a result of the Commission acts 

in question. However, given that most of the requests for internal review were declared 

inadmissible, without examining their merits it is not possible to state with any certainty 

whether or how their modification or reversal could have impacted the environment.  

 

 
388 De Sadeleer, N. Roller, G. and Dross, M., Access to Justice in Environmental Matters, Final Report, 2002. 
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Table 20: Number of administrative reviews, their outcome and environmental area 
concerned 

Environmental 
area 

Inadmissible Admissible 

Individual 
scope 

Environ-
mental law 

Legally binding and 
external effects 

Article 
2(2)*  

Dismissed 
on merit 

Air 6  
  

1 

Chemicals 1  1 
 

2 

Climate 3  1 1 
 

Energy 3 1 2 
  

Nature and  
biodiversity 

1 1 1 1 11 

Other 11 1 2 2 1 

Total 25 3 7 4 15 
Note: * Inadmissible Article 2(2) Aarhus Regulation:  competition rules & infringement. 

 

Moreover, 20 of these requests for internal review were followed by judicial reviews under 

the Aarhus Regulation, and three of these were subsequently appealed.  While most of 

these reviews were admissible, only four were accepted. These relate to one act on placing 

on the market of genetically modified soybeans, one act relating to residue levels of 

pesticides, and two acts granting exemptions in the application of the Ambient Air Quality 

Directive and transitional free allocation under the ETS. 

 
Table 21: Number of judicial reviews under the Aarhus Regulation, their outcome and 
environmental areas concerned 

Environmental area Accepted  Dismissed  Inadmissible 
- procedural 

Withdrawn Ongoing 

Air 1** 2#, 1## 
 

1 
 

Chemicals 
    

2 

Climate 1** 
    

Energy 
  

1 
  

Nature and biodiversity 1* 2## 
  

2 

Other 1** 2#, 5## 
  

1 

Total 4 12 1 1 5 

Notes: *Accepted – environmental law; **Accepted – individual scope; #Dismissed – individual scope; 
##Dismissed - other 

 

Considering the outcomes of the administrative and judicial reviews launched by 

environmental NGOs under the Aarhus Regulation, those reviews are not likely to have 

impacted the implementation of the EU environmental legislation. Their potential success 

could have resulted in reversal or modification of acts concerning the placing on the market 

of crop protection and GMO products, as well as Member State implementation of the IED. 

However, as the majority of the requests for internal review were considered inadmissible, 

the merits (and potential environmental benefits) of the cases have not been reviewed. 

Furthermore, the requests that were considered admissible were dismissed on the merits.  

Without an understanding of the merits of the requests, it is not possible to conclude 

whether any environmental benefit could have occurred, e.g. through the modification or 

reversal of an act or decision. 

 

The judicial challenges filed under Article 263 TFEU also related mainly to acts adopted 

under Regulation 1107/2009 concerning the placing of plant protection products on the 

market (12 challenges), the approval of specific substances (nine challenges related to the 

REACH Regulation) or their placing on the market (three challenges linked to Regulation 

1272/2008). One of the preliminary rulings filed under Article 267 TFEU also concerned 

acts related to policies on chemicals. However, unlike the administrative and judicial 

reviews under the Aarhus Regulation, challenges under the TFEU mechanisms can be 

brought by various stakeholders and not only NGOs.  
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The majority of the Article 263 judicial challenges were filed by industry stakeholders and 

were considered admissible. To date, there have been only two reviews (both related to 

acts on the approval of a specific active substance) with a known outcome that were filed 

by NGOs, but they were deemed inadmissible. In fact, industry stakeholders can more 

easily defend their standing when launching challenges under Article 263 TFEU compared 

to other stakeholders, as they can often prove direct and individual concern from the 

Commission acts (see Section 2 for details). The mapping shows that five of the challenges 

initiated by industry stakeholders were accepted and could result in a review of acts related 

to the approval and placing on the market of chemicals.   

 
Table 22: Number of judicial reviews under Article 263 TFEU, their outcomes and types of 
applicant 

Outcome Industry Member 
State 

Local or 
regional 
authority 

NGO Total 

Accepted on merit 5 1 1 
 

7 

Commission decision invalid  1   1 

Dismissed on merit 6 1  
 

7 

Inadmissible - direct and 
individual concern 

3 
 

2 2 7 

Inadmissible - direct concern 
and no implementing measures 

1 
 

 
 

1 

Withdrawn 1 
 

 
 

1 

Ongoing 8 2  1 11 

Total 24 5 3 3 35 

 

Given that industry, national or local authorities and NGOs are likely to have very different 

- and sometimes even conflicting - incentives concerning the implementation and 

enforcement of environmental legislation, particularly with regard to placing products on 

the market, the judicial reviews under Article 263 TFEU are likely to have had varying 

environmental impacts. Nevertheless, the cases that were admissible, together with the 

preliminary rulings, help to enrich the jurisprudence and the application of EU 

environmental legislation in general, which may have positive environmental impacts in 

the long run. 

 

Similarly, preliminary rulings under Article 267 of the TFEU can result in decisions that 

enrich jurisprudence and the application of environmental legislation at multiple levels of 

governance. A prime example is case C-281/16 Vereniging Hoekschewaards Landschap 

(for details see Box 11 in sub-section 2.4.2), which illustrates how a mechanism can deliver 

such benefits. This case shows that the use of Article 267 TFEU may result in such benefits 

being achieved both in respect of national decision-making and EU-level decision-making 

– something that is not possible with the use of the other mechanisms. 

3.1.2.2.2 Conclusions  

The findings of the mapping suggest that the EU acts and decisions most likely or capable 

of being challenged under the current mechanisms relate to industrial activity, with an 

emphasis on pesticides, GMOs, chemicals and emissions (climate change and other). 

These activities have a wide range of effects on the environment, but it is worth noting 

that nature and biodiversity and climate change were listed by the Commission services 

as the main areas impacted.  

 

To date, the provision of access to justice at EU level via the current mechanisms has had 

limited tangible impacts on reducing any harm to the environment that might result from 

potentially damaging EU regulatory acts, in terms of the reversal or modification of such 

acts or decisions. While NGOs have the possibility to launch administrative or judicial 
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reviews under the Aarhus Regulation, most of their requests to date have been declared 

inadmissible, thus have not resulted in any modifications to the legislation, with likely no 

impact on limiting any potential harm to the environment. At the same time, the judicial 

reviews filed under Article 263 and 267 TFEU came from various stakeholders and likely 

had varying impacts on the environment. The focus group with NGOs confirmed these 

findings, with stakeholders pointing out that the current system gives limited possibilities 

to NGOs to effectively challenge Commission acts. Even less opportunity is given, 

according to these stakeholders, to bring about reviews and subsequent 

reversals/modifications of EU acts that may limit any resulting harm on the environment. 

It is important to add that it cannot be assumed that any acts would have failed a test of 

substantive and procedural legality if they had been reviewed. 

 

The mapping revealed that the majority of the legal provisions that create the possibility 

for Commission acts or decisions on the environment to be adopted and potentially 

challenged concern legislation related to chemicals, nature and biodiversity, waste and air, 

and fall within the responsibilities of DG ENV, DG SANTE or DG GROW.  

 
Table 23: Number of legal provisions that require the adoption of Commission acts on the 
environment and can thus result in challenges by the public, and the environmental areas 
concerned 

Environmental area Number of legal provisions 

Air 69 

Chemicals 100 

Circular economy 1 

Climate 33 

Energy 10 

Horizontal (EIA, SEA, implementation) 17 

Land 1 

Marine and coast 3 

Nature and biodiversity 88 

Noise 4 

Soil 1 

Sustainable development 1 

Waste 87 

Water 39 

Other  37 

Total 491 

 

Finally, there is the important matter of the deterrent effect that access to justice in 

environmental matters provides. While the benefits of the deterrent effect are very difficult 

to characterise in environmental terms, its impact might have remained unrealised so far. 

NGOs have noted the fact that industry has the right to go directly to the EU court via the 

Article 263 TFEU procedure to challenge an act or decision that may impede their business 

interests, yet NGOs do not have this option, as they cannot prove individual concern. It 

may be the case that this situation results in negative impacts on the environment, as 

authorities are aware that their decisions are unlikely to be challenged directly by NGOs 

or citizens acting on behalf of the environment. This point was raised by several NGOs in 

the focus group discussion carried out for this study. On the other hand, although little 

used by NGOs to date, Article 267 TFEU may provide another route to achieving the 

deterrent effect mentioned, as case C-281/16 illustrates. 
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3.2 Efficiency 

3.2.1 EQ3: What are the benefits of the application of access to justice in 

environmental matters at EU level and via the Member States? 

The majority of the evidence gathered for this evaluation has focused on the experience 

of using the available redress mechanisms to challenge EU environmental acts, in light of 

the provisions of the Aarhus Convention and taking into account the ACCC’s findings. Due 

to gaps and limitations in the functioning of the mechanisms, there has been very limited 

experience of instances where acts or decisions that might have harmed the environment 

were reversed or modified as a result of a request or challenge. Much of the stakeholder 

feedback gathered in the context of this study has been negative, primarily in response to 

the direct experience of using the mechanisms (for details, see the experiences reported 

for the different mechanisms in Section 2 and the overall perceptions in relation to social 

impacts in sub-section 3.1.2.1). Industry stakeholders claim to be satisfied with the 

current mechanisms although this position might be influenced by concerns that existing 

restrictions on environmental NGOs might be lifted.  

 

Looking beyond the issues related to experiences of using the different mechanisms, this 

part of the evaluation considers the wider benefits of access to justice in environmental 

matters at EU level. It considers: 

◼ The value of access to justice in the area of environmental benefits stemming from 

the deterrent effect; 

◼ Social and fundamental rights benefits in terms of the ‘existence benefit’ of having 

mechanisms whose stated objective is to provide access to justice. 

 

Sources of information include the mapping work (see sub-section 1.2.1 for details about 

the approach and Section 2 for an overview of the findings), literature review, and 

stakeholder feedback collected through the different consultation activities (see sub-

section 1.2.3). 

3.2.1.1 Main findings 
 

The current system of redress mechanisms exists within the framework of the EU legal 

order and its justice system. As such it provides several avenues for redress. This was 

explained by the Commission in its position on the ACCC complaint:  

 

‘…the EU legal order offers a complete system of means of redress. Indeed, individuals 

who do not fulfil the admissibility criteria of Article 263(4) TFEU, even in the broader form 

of the Treaty of Lisbon, still have effective access to justice and judicial protection of their 

rights against measures of EU law. They are able, depending on the case, to either address 

the national courts by asking them to make a reference to the CJEU for a preliminary ruling 

on validity, as stipulated in Article 267 TFEU, or to indirectly plead the invalidity of acts of 

general application before the EU courts under Article 277 TFEU’389.  

 

In addition to the judicial mechanisms foreseen under the Treaty, the EU adopted the 

Aarhus Regulation in 2006, with the aim of providing an additional review procedure for 

environmental NGOs, taking into account the fact that environmental matters frequently 

concern the public at large rather than a specific litigant.  

 

These mechanisms send a message to citizens, civil society and decision makers alike, 

that protection of the environment is a universal good and that stakeholders have the right 

to speak out and be heard on matters related to the environment. This has important 

 
389  Proposal for a Council Decision on the position to be adopted, on behalf of the European Union, at the sixth 
session of the Meeting of the Parties to the Aarhus Convention regarding compliance case ACCC/C/2008/32, from 
European Commission to the European Council, 29 June 2017. 
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social impacts, as well as implications for fundamental rights in the EU (see EQ2 and EQ9, 

respectively). Access to justice is also important for the implementation and enforcement 

of environmental law in the EU.  

Environmental benefits 

Access to justice in environmental matters plays an important role in the implementation 

and enforcement of EU environmental legislation, both at EU and Member State level. The 

public’s ability to review and challenge environmental decision-making – including the right 

to information and participation – is a key component of environmental governance in the 

EU. As noted in the Aarhus Convention implementation guide, ‘the public’s ability to help 

enforce environmental law adds important resources to government efforts’ and can 

strengthen ‘the effective application of national laws relating to the environment’390.  

 

Individuals and environmental NGOs can be crucial for identifying cases where 

administrative acts, decisions or omissions may contravene EU environmental law. 

Guaranteeing their right to request internal review or bring cases before the CJEU is key 

in ensuring that EU environmental legislation is applied correctly. This can, in turn, reduce 

non-compliance with EU environmental law (itself a significant challenge that negatively 

impacts human and animal health, as well as air, water and soil quality) and help to 

internalise the external costs to the environment391. Court cases brought by environmental 

organisations tend to be based on solid reasons and consideration and are more successful 

than an average case, which suggests that such lawsuits have a fundamental role in the 

enforcement of environmental law392.  This was confirmed in the focus group with NGOs 

held in the context of the current study, where stakeholders explained that decisions to 

bring new cases are taken carefully and only after thorough considerations of the merits 

and likelihood of success393. 

 

As summarised in the Commission’s recent Environmental Implementation Reviews 

(EIRs), the EU faces challenges and gaps in the implementation and enforcement of its 

environmental laws and the integration of environmental objectives in other policies394. 

Proper enforcement can help to realise various benefits, while non-implementation entails 

significant costs. According to a recent study395 examining the ‘distance’ between current 

implementation and targets outlined in EU environmental legislation, the environmental 

and health costs of non-implementation (which are primarily foregone benefits) of key EU 

environmental policies amount to EUR 29.7 – EUR 79.6 billion per year (2018 prices). This 

includes costs of non-implementation of specific environmental policies: 

◼ Air quality (primarily the Ambient Air Quality Directive and the National Emissions 

Ceilings Directive) - the cost of non-implementation is around EUR 8.7 – EUR 40.4 

billion per year. 

◼ Nature and biodiversity (mainly the Birds and Habitats Directives) - the cost of non-

implementation is approximately EUR 10.5 – EUR 15.7 billion per year. 

◼ Water (the Water Framework Directive and its daughter or related directives) – the 

cost of non-implementation is EUR 4.3 – EUR 14.3 billion per year. 

◼ Waste (primarily the Waste Framework and Landfill Directives and legislation adopted 

 
390 United Nations Economic Commission for Europe, The Aarhus Convention: An Implementation Guide, 2014, 
available at: https://www.unece.org/index.php?id=35869 
391 European Commission, Impact Assessment on a Commission Initiative on Access to Justice in Environmental 
Matters, SWD(2017) 255 final, 2017. 
392 De Sadeleer, N., Roller, G. and Dross, M., Access to Justice in Environmental Matters, Final Report, 2002, 
available at: http://ec.europa.eu/environment/aarhus/pdf/accesstojustice_final.pdf 
393 Information provided by stakeholders at the NGO focus group on 22 January 2019. 
394 European Commission, The EU Environmental Implementation Review: Common challenges and how to 
combine efforts to deliver better results, COM(2017) 63 final, 2017; European Commission, Environmental 
Implementation Review 2019: A Europe that protects its citizens and enhances their quality of life, COM(2019) 
149 final, 2019. 
395 COWI and Eunomia, Study: The costs of not implementing EU environmental law, report for DG Environment, 
March 2019, available at: http://ec.europa.eu/environment/eir/pdf/study_costs_not_implementing_env_law.pdf 

 

https://www.unece.org/index.php?id=35869
http://ec.europa.eu/environment/aarhus/pdf/accesstojustice_final.pdf
http://ec.europa.eu/environment/eir/pdf/study_costs_not_implementing_env_law.pdf
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under the Circular Economy Action Plan) – the cost of non-implementation is EUR 3.2 

– EUR 4.8 billion per year. 

◼ Industrial emissions and major accident hazards (including the Industrial Emissions 

Directive, the Medium Combustion Plans Directive and the Seveso III Directive) – the 

cost of non-implementation is EUR 3 – EUR 4.4 billion annually. 

 

The cost of non-implementation of EU chemicals legislation (mainly the REACH Regulation 

(1907/2006) and Regulation 1272/2008 on the requirements when placing chemicals on 

the market) could not be estimated using the same approach, as such legislation does not 

set out measurable targets. Nevertheless, the unrealised human health benefits from 

implementation of the REACH Regulation was estimated to be EUR 4 – EUR 5 billion per 

year by an earlier study396.  

 

Another study397 estimated the benefits of better enforcement of the EU environmental 

legislation based on an analysis of infringement cases and found that: 

◼ The benefits of enforcing air quality policies range from EUR 10 million to EUR 1.4 

billion per year. 

◼ The benefits of enforcing the nature protection policies, particularly the management 

of Natura 2000, are between EUR 3 billion and EUR 42 billion per year. 

◼ The benefits of enforcing waste legislation (mainly the Waste Framework and Landfill 

Directives) range from EUR 0.08 million to EUR 171 million per year. 

◼ The benefits of enforcing the EU water legislation (mainly the Urban Waste Water 

Treatment Directive, the Drinking and Bathing Water Directives and the Nitrates 

Directive) are between EUR 2.7 million and EUR 1.3 billion per year.  

 

In joint cases T-339/16, T-352/16 and T-391/16 Villes de Paris, Bruxelles et Madrid v 

Commission, local authorities introduced a successful challenge under Article 263(4) TFEU 

to a provision of a Commission Regulation which increased the legal limits for emissions 

of nitrogen oxides applicable to light passenger and commercial vehicles. The General 

Court therefore required the Commission to amend the Regulation so as to ensure that 

vehicles comply with stricter emissions limits. The case is currently under appeal and the 

outcome remains uncertain, but it illustrates the potential effects of access to justice on 

environmental decision-making. Case C-281/16 Vereniging Hoekschewaards Landschap 

provides another example (for details see Box 11 in sub-section 2.4.2). 

 

There are many benefits to be gained from a well-functioning access to justice system for 

environmental matters. As seen in EQ2 on environmental impacts, the EU level acts most 

frequently challenged by environmental NGOs involve the areas of chemicals, GMOs 

related to EU authorisations of substances, as well as industrial and climate change-related 

emissions. These are areas of environmental law with important impacts on the state of 

the environment, as well as human health. 

Social and fundamental rights benefits 

The research carried out for this study has shown that, for the most part, stakeholder 

groups are divided on the benefits of the current system of access to justice at EU level. 

The evaluation of social impacts under EQ2 showed that environmental NGOs and 

individuals tend to be dissatisfied with the current mechanisms, as they have experienced 

certain limitations in challenging EU environmental acts. On the other hand, stakeholders 

associated with industry or economic interests are satisfied with the current mechanisms. 

However, the consultation activities did not ask either group to assess or reflect upon the 

 
396 COWI, Ecorys and Cambridge Econometrics, The costs of not implementing the environmental acquis, report 
for DG Environment, September 2011, available at: 
http://ec.europa.eu/environment/enveco/economics_policy/pdf/report_sept2011.pdf 
397 Milieu and COWI, Study to assess the benefits delivered through the enforcement of EU environmental 
legislation, report for DG Environment, September 2016, available at: 
http://ec.europa.eu/environment/pubs/pdf/Final_report_study_benefits_enforcement.pdf 

http://ec.europa.eu/environment/enveco/economics_policy/pdf/report_sept2011.pdf
http://ec.europa.eu/environment/pubs/pdf/Final_report_study_benefits_enforcement.pdf
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benefits of the current mechanism, making this somewhat difficult to distil from the 

results. 

 

There is a positive impact in terms of the signal that the provision of the means of access 

to justice in environmental matters sends to society. These positive impacts may be 

experienced even in the absence of actually presenting a request for internal review or a 

challenge to an EU act relating to the environment. Simply having the right to do so and 

the possibility to participate may have an ‘existence value’398.  

3.2.1.2 Conclusions 
The benefits of the current mechanisms for access to justice in environmental matters at 

EU level are best understood in terms of the existence of redress mechanisms and the 

message they send to stakeholders and decision makers. In environmental terms, these 

can be understood as the benefits of better implementation and enforcement, or the 

avoided costs of any shortcomings in implementation. Existing studies have quantified the 

costs of non-implementation and benefits from better enforcement of the EU 

environmental legislation in the Member States, suggesting that the existing mechanisms 

for access to justice have the potential to improve the implementation of EU environmental 

legislation (e.g. by enriching the jurisprudence) and can ultimately bring about significant 

benefits (or avoid costs from non-implementation) in key environmental policies, including 

air quality, nature and biodiversity, water, waste, industrial emissions and chemicals. 

Mechanisms for access to justice also provide stakeholders with assurances that they have 

a role to play in protecting the environment, and that their fundamental rights to access 

redress mechanisms are taken into account. 

3.2.2 EQ4: What are the costs (including administrative burden) related to the 

application of access to justice in EU environmental matters at EU level 

and via the Member States' courts? Who faces which costs? Are the costs 

justified? 

As outlined in Sub-section 1.2.2, the main stakeholders bearing costs from the EU 

implementation of the Aarhus Convention in access to justice in environmental matters 

are: the European Commission, the CJEU, NGOs/individuals and businesses/consumers. 

They face different types of main costs (see Sub-section 1.2.2), such as administrative 

burden (primarily the EU institutions), substantive compliance costs (European 

Commission), financial costs (NGOs) and indirect costs (businesses). Overall, the largest 

proportion of these costs is borne by the EU institutions (the Commission and the CJEU), 

which are involved in processing all access to justice cases. For NGOs or businesses, which 

might be affected only by certain challenges, the costs are dispersed.   

 

In order to answer Evaluation question 4, therefore, it is necessary to understand both the 

extent of the different types of costs and their acceptability to stakeholders, as well as to 

assess the costs in terms of time and labour required. While monetising the costs is useful 

for gaining an overview of the costs incurred since the EU became a Party to the 

Convention, it is not sufficient for understanding the workload incurred or whether or not 

this is manageable for the parties affected. As some of the costs are voluntary and the 

implementation of the Convention is an obligation, certain costs will always be incurred. 

The assessment thus seeks to understand the extent to which these economic impacts are 

perceived as acceptable or ‘justified’ by the stakeholders.   

 
398 ‘Existence value’ is often used by environmental economists in the context of biodiversity and its value to 
individuals aside from direct consumption. Access to justice may offer an existence value where a stakeholder 
values it without exercising it. 
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3.2.2.1 Main findings 
The different types of costs related to access to justice in EU environmental matters were 

estimated, using the approach outlined in Sub-section 1.2.2. The findings concerning the 

costs faced by the main types of stakeholders are presented below.  

European Commission 

The application of access to justice in EU environmental matters results in substantive 

compliance costs and administrative burden for the European Commission services, chiefly 

labour costs and associated overheads. In order to estimate these costs, the project team 

collected information on the average remuneration of Commission officials and the time 

they spend on the Aarhus Convention’s implementation. While data on the average time 

spent was provided by the Commission services in the DG questionnaire and follow-up 

communication, data on officials’ salaries was collected through publicly available sources. 

The average remuneration of Commission officials was estimated based on the average of 

the AD7/AD8 monthly remuneration399 and the assumption that a working man-year has 

215 man-days400 (equivalent to around 18 man-days per month). The average monthly 

remuneration for AD7/AD8 grade officials across all steps is approximately EUR 7,021.48 

per month, while adjusting for 25% overhead costs (as recommended in the Better 

Regulation toolbox, see Sub-section 1.2.2 for details) gives a monthly rate of EUR 

8,776.85. Considering a working month has roughly 18 man-days, the daily rate of 

Commission officials (including 25% overhead costs) is estimated at EUR 487.60. 

 

The substantive compliance costs are fixed costs stemming from the implementation of 

the Aarhus Convention, specifically from the maintenance of a network of Aarhus 

Convention coordinators in each relevant DG (13 thematic DGs and two horizontal services 

– the SG and LS). These coordinators work on implementing the Aarhus Convention, 

regardless of whether or not a challenge is launched. This may involve, for instance, 

training, network meetings, communication, or other activities that are unrelated to 

specific requests or challenges handled by the Commission services.  

 

Based on the information provided in the DG questionnaire, the assessment assumed that 

there are one to three full-time ‘Aarhus Coordinators’ at DG ENV and one ‘Aarhus 

Coordinator’ in the remaining services, who spends 2% to 10% of their time on the 

Convention. The considerable difference in the workload faced by DG ENV compared to 

the other services can be explained by DG ENV’s horizontal coordination role in all issues 

related to the Aarhus Convention, which includes coordination within the Commission and 

representing the EU before the Aarhus Convention bodies and vis-à-vis the Member States. 

Consequently, DG ENV requires more than one staff member to work full-time on issues 

related to the Convention’s implementation. The number of staff needed might vary per 

year and the overall workload of the service. Using these assumptions and the daily rate 

for Commission officials, the annual substantive compliance costs for the European 

Commission are estimated at EUR 134,188 to EUR 461,272 (EUR 297,730 on average) or 

275 to 946 (611 on average) man-days per year. The burden on DG ENV represents the 

majority of these costs, as it is the lead service overseeing the implementation of the 

Aarhus Convention and thus spends considerably more time on activities related to its 

implementation. The wide range in costs is assumed to be due to variations in workload 

across different years. More information about the calculation, assumptions and data 

 
399 European Commission, Annex to the Report from the Commission to the European Parliament and the Council 
on data pertaining to the budgetary impact of the 2018 annual update of remuneration and pensions of the 
officials and other servants of the European Union and the correction coefficients applied thereto (COM (2018) 
781), 2018, available at: https://eur-lex.europa.eu/resource.html?uri=cellar:84e897bc-f48a-11e8-9982-
01aa75ed71a1.0001.02/DOC_2&format=PDF  
400 European Commission, Guidance on Simplified Cost Options (SCOs), 2017, available at: 
https://ec.europa.eu/regional_policy/sources/thefunds/fin_inst/pdf/simpl_cost_en.pdf; Eurostat, Guidelines 
Unit Costs for Direct Personnel Costs, 2017, available at: 
https://ec.europa.eu/eurostat/documents/10186/7970019/Guideline-unit-costs.pdf  

https://eur-lex.europa.eu/resource.html?uri=cellar:84e897bc-f48a-11e8-9982-01aa75ed71a1.0001.02/DOC_2&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar:84e897bc-f48a-11e8-9982-01aa75ed71a1.0001.02/DOC_2&format=PDF
https://ec.europa.eu/regional_policy/sources/thefunds/fin_inst/pdf/simpl_cost_en.pdf
https://ec.europa.eu/eurostat/documents/10186/7970019/Guideline-unit-costs.pdf
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sources for the substantive compliance costs is provided in the following table. 

 
Table 24: Annual substantive compliance costs for the European Commission – man-days 
and monetised (2018 prices) 

Inputs Sources and assumptions Value/range 

Number of Aarhus Convention 
coordinators at DG ENV 

DG ENV responses to the DG 
questionnaire 

1-3 

Time spent by Aarhus 
Convention coordinators at 
DG ENV 

100% 

Number of Aarhus Convention 
coordinators within the other 
14 services in the network 

DGs GROW and SANTE responses 

to the DG questionnaire. It is 
assumed the situation is the same 
in the remaining services. 

1 

Time spent by Aarhus 
Convention coordinators 
within the other 14 services in 

the network 

DG GROW responses to the DG 
questionnaire. It is assumed the 
situation is the same in the 

remaining services. 

2-10% 

Commission officials’ monthly 
and daily rate (including 25% 
overhead costs) 

Annex to COM(2018) 781 and 
Better Regulation toolbox #60 

EUR 8,776.85 per month 
(2018 prices) 
EUR 487.60 per day 
(2018 prices) 

Number of man-days per year 
and per month 

European Commission, Guidance 
on Simplified Cost Options (SCOs), 
2017 

215 per year 
18 per month 

Calculation 

Cost in man-days = Number of Aarhus Convention coordinators x Time spent x Man-days per year  
 
Monetised cost = Cost in man-days x Daily rate  

Costs in man-days per year 

Number of man-days at DG ENV per year 215 to 645 man-days 

Number of man-days within the other 14 services per year 

4 to 21.5 man-days  
per service 
60 to 301 man-days  
in total 

Total man-days spent on compliance per year  
(15 services in ‘Aarhus network’) 

275 to 946 man-days 

Monetised costs per year 

Annual substantive compliance cost to DG ENV EUR 104,835 - 314,504 

Annual substantive compliance cost to other 14 services 

EUR 2,097 - 10,483  
per service 
EUR 29,354 - 146,768  
in total 

Total substantive compliance costs per year  
(15 services in ‘Aarhus network’)  

EUR 134,188 - 461,272  

 

In addition to these fixed costs, the European Commission faces an administrative burden 

that varies with the number of challenges received through the four redress mechanisms 

and can be estimated using the SCM. As the procedures and efforts associated with each 

mechanism are different, the administrative burden is expressed not only in total costs 

but also as ‘unit costs’ for each redress mechanism. Thus, the unit costs represent the 

resources (both in man-days and monetised) required to handle an individual request or 

challenge. These unit cost figures serve two purposes: firstly, they enable an assessment 

of the economic impact of the current situation; and secondly, they provide a basis for the 

characterisation of the economic impacts of the proposed policy options in the subsequent 

phase of the study (see Section 5).  

 

Based on the information provided in the DG questionnaire, the assessment assumed that 

the Commission services can have two types of role in handling challenges related to the 

Aarhus Convention. Each Commission service can undertake a lead role or a support role 
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for each mechanism, or indeed both. The lead was defined as the Commission service to 

which the challenge is directed. Other services may support the processing of a challenge 

as follows: DG ENV was assumed to have a support role for all administrative and judicial 

reviews related to the Aarhus Regulation; LS has a support role for all judicial challenges; 

SG was assumed to have a support role in the handling of administrative reviews.  

 

The DG questionnaire was completed by four Commission services401, each of which 

provided information on the number of man-days required to process challenges launched 

through the various available mechanisms. The information in the database mapping the 

current situation showed that DG SANTE has received a larger share of the challenges to 

date. It also indicated that the requests and challenges it handled tended to require more 

time to process than those of other DGs, due to the complexity of the topics (see Sub-

section 3.3.3). To better account for this larger burden, the man-day estimates provided 

by DGs ENV, GROW and SANTE were weighted against the challenges handled by each 

service, to provide lower and upper bounds for the average number of man-days needed 

per type of mechanism. The following table provides information on the inputs, sources of 

information and assumptions used to estimate the administrative burden for the European 

Commission. 

 
Table 25: Inputs and assumptions used to estimate the administrative burden for the 
European Commission 

Inputs Sources and assumptions Value/range 

Number of challenges (per 
type, DG and in total) for the 
period 2006-2018 

Database mapping the current 
situation 

101 in total 

Man-days spent per type of 

challenge in a support role402 

DG ENV and LS responses to the 
DG questionnaire. It is assumed 
the efforts of SG are the same as 
those of DG ENV concerning the 
requests for internal review* 

Internal review 3-3 

Judicial review 13-28 

Art. 263 12-26 

Art. 267 12-20 

Average man-days spent per 
type of challenge in a lead 

role 

DG ENV, GROW and SANTE 
responses to the DG questionnaire, 
weighted against challenges 

handled by the DG and 
extrapolated for the remaining 
services in the Aarhus network* 

Internal review 10-20 

Judicial review 10-17 

Art. 263 10-17 

Art. 267 6-8 

Commission officials’ monthly 
and daily rate (including 25% 

overhead costs) 

Annex to COM(2018) 781 and 
Better Regulation toolbox #60 

EUR 8,776.85 per month 
(2018 prices) 
EUR 487.60 per day 
(2018 prices) 

Number of man-days per year 
and per month 

European Commission, Guidance 

on Simplified Cost Options (SCOs), 
2017 

215 per year 
18 per month 

Calculation 

Unit cost in man-days = Average man-days in a lead role + Man-days in support role 

 
Monetised unit cost = Unit cost in man-days x Daily rate 
 
Cost in man-days = Number of challenges x Unit cost in man-days 
 

Monetised cost = Cost in man-days x Daily rate  
Note: *Details about the inputs reported by the DGs and the estimation of the overall days spent in a support 
role and the average days spent in a lead role can be found in Annex 4. 

 

Using the inputs and assumptions defined above, the administrative burden of handling 

 
401 DG ENV, DG GROW, DG SANTE and LS. For details, see Section 1.2.2. 
402 The support activities are horizontal and take place for all challenges. They also differ substantially between 
DG ENV and LS, as the latter has a significant role in supporting all Commission services in judicial reviews. 
Therefore, the man-days for support activities are used as absolutes in the assessment of the economic impacts. 
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requests and challenges under the different redress mechanisms was estimated for the 

European Commission. In terms of man-days, the overall burden is estimated at between 

1,930 and 3,641 (2,786 on average) man-days for all of the challenges handled. 

Annualising these costs over the period assessed (2006-2018) suggests the total cost is 

approximately 148 to 280 (214, on average) man-days per year. In terms of unit costs, 

the least amount of man-days are required for requests for internal reviews under the 

Aarhus Regulation. This is not surprising, as a large share of the work of judicial reviews 

falls on the LS, which spends the same amount of time on all such challenges, and this 

share is generally larger than the amount of time lead DGs need to dedicate to judicial 

reviews. It was noted that the number of days does not include any additional time spent 

by EU agencies, such as the European Food Safety Authority (EFSA) or the European 

Chemical Agency (ECHA) in the preparation of responses to requests for internal review403. 

The table below provides further detail on the cost in man-days of the challenges handled 

in the period 2006-2018.  

 
Table 26: Administrative burden (2006-2018) for the European Commission, in man-days 

 
Number of 

challenges  
Lower bound Upper bound Average 

 Unit cost in man-days 

Request for internal 
review 

1 13 23 18 

Judicial challenge - 
Aarhus Regulation 

1 23 45 34 

Article 263 TFEU 1 22 43 33 

Article 267 TFEU 1 18 28 23 

 Total costs in man-days 2006-2018 

Request for internal 
review 

43 559 989 774 

Judicial challenge - 
Aarhus Regulation 

23 529 1,035 782 

Article 263 TFEU 
 

35 
770 1,505 1,138 

Article 267 TFEU 4 72 112 92 

Total  105 1,930 3,641 2,786 

 Average annual cost in man-days 2006-2018 

Request for internal 

review 
3.31 43 76 60 

Judicial challenge - 
Aarhus Regulation 

1.77 41 80 60 

Article 263 TFEU 2.69 59 116 88 

Article 267 TFEU 0.31 6 9 7 

Total per year 8.08 148 280 214 

 

These estimates suggest that the administrative burden of the challenges amounts to 

something in the region of the entire working time of one Commission official per year. In 

practice, challenges are handled by multiple staff members, often to tight deadlines (for 

example, administrative reviews need to be handled within 12 weeks). Each individual 

administrative or judicial review may come at any time and may vary in complexity, which 

further increases the amount or intensity of the workload. The administrative burden of 

handling the challenges related to access to justice in environmental matters is perceived 

as significant by the Commission services that responded to the DG questionnaire. This 

burden can result in considerable workload and can vary substantially by challenge (see 

sub-section 3.3.3.1). 

 

 
403 In some instances the preparation of replies to requests for internal review against acts adopted by the 
Commission may require the input of specialized EU agencies. This is the case, for example, when the request 
in question contains scientific claims regarding the risk assessment supporting the authorization of regulated 
products. EU agencies can, therefore, be indirectly impacted. 
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The estimates of the administrative burden for the European Commission in man-days 

were subsequently monetised, using the average daily rate. The figure below presents the 

average monetised unit costs. 

 
Figure 15: Average cost per redress mechanism for the European Commission (2018 
prices) 

 
 

The unit costs for the European Commission are highest for judicial challenges through the 

Aarhus Regulation (EUR 11,215 - 21,942). The unit costs are the smallest for requests for 

internal review (EUR 3,379 - 7,813). The overall costs for handling all challenges over the 

period 2006-2018 amount to approximately EUR 813,809 - 1,629,081 or around EUR 

62,601 - 125,314 (EUR 93,957 on average) per year (see the table below for details). 

 
Table 27: Administrative burden (2006-2018) for the European Commission, in monetised 
costs (2018 prices) 

 
Number of 
challenges  

Lower bound Upper bound Average 

 Monetised unit cost (EUR) 

Request for internal 
review* 

1 3,379 7,813  5,596 

Judicial challenge - 
Aarhus Regulation 

1 11,215  21,942 16,578  

Article 263 TFEU 1 10,727  20,967 15,847  

Article 267 TFEU 1 8,777  13,653 11,215  

Total monetised costs 2006-2018 

Request for internal 
review* 

43 145,306 335,958  240,632  

Judicial challenge - 

Aarhus Regulation 
23 257,942  504,669  381,305 

Article 263 TFEU 
 

35 
375,454 733,842 554,648 

Article 267 TFEU 4 35,107  54,612 44,859  

Total  105 813,809 1,629,081 1,221,445 

Average annual monetised cost 2006 - 2018 

Request for internal 
review* 

3.31 11,177  25,843 18,510 

Judicial challenge - 
Aarhus Regulation 

1.77 19,842 38,821 29,331 

Article 263 TFEU 2.69 28,881 56,449 42,665 
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Number of 
challenges  

Lower bound Upper bound Average 

Article 267 TFEU 0.31 2,701  4,201  3,451  

Total per year 8.08 62,601 125,314  93,957  
Note: *The estimation of the monetised costs took account of the admissibility of the requests for internal review, 
calculating lower and upper bounds of the costs for inadmissible and admissible requests before estimating the 
total, details about the estimations can be found in Annex 4. 

 

Considering the findings for both the substantive compliance costs and the administrative 

burden of processing specific challenges, the overall average annual costs of 

implementation of the Aarhus Convention for the European Commission are estimated to 

be 424 to 1,226 man-days per year over the period 2006-2018. This represents around 

825 man-days on average per year, or the full-time work of 3.8 Commission officials. 

When monetised, the annual implementation costs amount to around EUR 196,789 - 

586,586 (EUR 391,688 on average) per year. 

Court of Justice of the European Union (CJEU) 

The application of access to justice in EU environmental matters results in an 

administrative burden for the CJEU, which primarily represents labour costs and depends 

on the number of judicial reviews processed404. The CJEU encompasses two instances – 

the Court of Justice and the General Court. The Court of Justice chiefly handles preliminary 

rulings presented through Article 267 TFEU, while the General Court handles the majority 

of judicial reviews initiated under the Aarhus Regulation or Article 263 TFEU405. Due to 

limitations in the available information - particularly concerning the number of man-days 

required to process a judicial challenge at the CJEU or the daily rate of Court officials - the 

SCM approach (outlined in Sub-section 1.2.2 for estimation of administrative burden) was 

adapted, based on publicly available data. Thus, no direct comparison can be made 

between the costs of the administrative burden for handling challenges at the European 

Commission and the CJEU.  

 

A rough estimate of the cost of CJEU human resources devoted to cases in the scope of 

this study was calculated, based on the latest publicly available information on the number 

of cases, the average duration of proceedings and the CJEU staff budget in 2017. This 

yielded a unit cost per mechanism that could be used in the SCM. The calculation made 

several assumptions. Firstly, it assumed that the budget of the CJEU was proportional to 

the number of cases handled. As separate figures for each of the two courts could not be 

obtained, it was thus estimated based on the comparative caseload. Secondly, it assumed 

that, of the CJEU budget spent, only the following expenditure titles406 were directly 

devoted to the handling of cases:  

◼ 10 – Members of the institution;  

◼ 12 – Officials and temporary staff;  

◼ 14 – Other staff and external services.   

 

The budget for the above expenditure titles was then adjusted for overhead costs using 

the recommendations of the Better Regulation Toolbox, adding a 25% overhead to staff 

costs. 

 

 
404 An appeal can be lodged at a later stage to the CJEU. The costs related to appeals are not reflected in the 
analysis of the economic impacts. 
405 Court of Auditors, Performance review of case management at the Court of Justice of the European Union, 
Special Report No 14, 2017, available at: 
 https://www.eca.europa.eu/Lists/ECADocuments/SR17_14/SR_CJEU_EN.pdf     
406 Court of Justice of the European Union, Annual Report Management Report 2017, Annex 2, June 2018, 

available at: https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-06/rapport_gestion_2017_en-
web.pdf    

 

https://www.eca.europa.eu/Lists/ECADocuments/SR17_14/SR_CJEU_EN.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-06/rapport_gestion_2017_en-web.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-06/rapport_gestion_2017_en-web.pdf
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Based on the overall number of cases handled by each court in 2017407, the relative split 

of the cases - and thus of the total staff budget - between the two courts was obtained. 

Using the estimated share of the staff budget and the number of cases treated in 2017 at 

each court, an average annual staff cost per case was obtained for each of the courts. 

Since the average duration of the cases at both the Court of Justice and the General Court 

is more than one year408, the annual staff costs per case were linearly inflated based on 

the average duration of proceedings at each court, thus obtaining the average staff costs 

(or ‘unit costs’) for each type of judicial review. 

 

This resulted in average unit costs of EUR 84,327 for preliminary rulings (Article 267 TFEU) 

and EUR 87,550 for other judicial reviews (under Article 263 TFEU and the Aarhus 

Regulation). The total costs for the period 2006-2018 for handling judicial reviews was 

estimated at EUR 337,309 for the Court of Justice and EUR 5,077,893 for the General 

Court. Annualising these costs over the assessment period provided an average annual 

cost of EUR 25,947 and EUR 390,607, respectively. The following table summarises the 

inputs and findings. 

 
Table 28: Administrative burden (2006-2018) for the EU Court, in monetised costs (2017 
prices) 

Inputs 
Sources and 
assumptions 

Value/range 

Court of Justice General Court 

Relevant redress mechanism 
Database of 
challenges 

Article 267 TFEU 

Judicial challenge 

- Aarhus 
Regulation and 

Article 263 TFEU 

Number of challenges for the 
period 2006-2018 

5 22+33=55 

Number of cases handled in 
2017: 
New 
Pending 

Completed 

Judicial statistics 

2017 (Press Release 

No 36/18) 

739 
912 
699 

Total: 2,350 

(41% of all) 

917 
1,508 
895 

Total: 3,320 

(59% of all) 

Average duration of cases in 
2017 

15.7 months 16.3 months 

Staff budget in 2017 spent on 

the relevant expenditure titles 
(EUR 292,362,913) 

CJEU, Annual 

Management Report 
2017 

EUR 121,173,341 
(41% of total) 

EUR 171,189,571 
(59% of total) 

Staff costs adjusted with 25% 
overhead costs (EUR 
365,453,641) 

Better Regulation 
Toolbox #60 

EUR 151,466,677 
(41% of total) 

EUR 213,986,964 
(59% of total) 

Calculation 

Annual staff cost per case = Annual staff budget / Number of cases handled 
 
Unit cost (average staff cost) per mechanism = Annual staff cost x Average duration/12 
 
Total cost = Unit cost x Number of challenges 

Monetised costs 2006-2018 (EUR) 

Unit cost per mechanism 84,327 87,550 

Total cost for the period 2006-2018 337,309 5,077,893 

Annual cost over 13 years 25,947 390,607 

 

 
407 Court of Justice of the European Union, Judicial statistics 2017: the number of cases brought has once again 
exceeded 1600, Press Release No 36/18, 2018, available at: 
 https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-03/cp180036en.pdf   
408 ibid. 

https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-03/cp180036en.pdf
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The difference in duration of proceedings might well affect the overall costs of handling 

cases on access to justice in environmental matters, and the analysis has assumed this to 

be the case. However, information on the specific time or man-days that CJEU officials, 

judges and judges’ cabinet staff actually spend on cases (which might shed further light 

on the reasons for the difference in case duration, or the acceptability of this workload) is 

not readily available. Nevertheless, a recent report from the Court of Auditors409 highlights 

the fact that the CJEU ‘must consider all cases referred to them by national courts, Member 

States, EU institutions, bodies, offices or agencies of the Union, and natural and legal 

persons’. From the perspective of the CJEU, handling cases is the regular work of the 

institution, and therefore the ‘acceptability’ of the costs related to these proceedings is not 

of central importance. This is in contrast to the position of some of the European 

Commission DGs, who perceive handling of requests and challenges as extra work that 

comes on top of their regular duties. This is explored further in the response to EQ 5 below. 

NGOs and individuals 

The economic impacts of access to justice in environmental matters for NGOs and 

individuals stem mainly from the financial costs (e.g. legal fees) and hassle costs (e.g. 

waiting time) related to the preparation and processing of specific challenges. Estimates 

per mechanism are not readily available and likely differ greatly by case or NGO. In 

addition, these costs are largely voluntary, thus the analysis focuses on understanding the 

extent to which the costs associated with access to justice are acceptable and/or 

restrictive. Information for this analysis drew on several key sources: a focus group 

organised by the project team on 22 January 2019, OPC results, position papers submitted 

and national environmental governance assessment reports prepared as part of a study 

carried out for DG ENV410.   

 

Overall, NGOs consider the costs of preparing requests for internal review the lowest, as 

such reviews can usually be prepared in-house by the NGO, without the need for external 

lawyers or experts. Therefore, the costs associated with administrative reviews chiefly 

comprise internal labour costs for the NGOs and are thus considered acceptable, as they 

are ‘invested’ in the core activities of the organisation. However, this mechanism is 

considered quite ineffective, due to the conditions currently applied and the track record 

of inadmissible or unsuccessful administrative reviews to date411. Therefore the benefits 

are not in line with the relatively low costs. 

 

NGOs tend to focus their efforts on preparing judicial reviews, mainly under Articles 263 

and 267 TFEU. However, the costs associated with such cases are significantly higher, as 

they surpass the administrative burden needed to prepare such reviews internally. In 

particular, the financial costs associated with lawyers and legal fees can be high and may 

represent a barrier to access to justice. For instance, NGOs are required to hire 

independent and external lawyers to represent them before the CJEU, which can amount 

to around EUR 20,000 per judicial challenge related to Article 263 TFEU412. This excludes 

the costs of appeals and may vary according to the complexity of the case. In addition, 

finding pro-bono lawyers willing to take on NGO cases that are neither a conflict of interest 

nor damage their future prospects for work with industry clients, can prove difficult413. 

 

The financial costs associated with judicial challenges under Article 267 TFEU can also be 

problematic for NGOs. The costs to individuals and NGOs vary greatly by Member State, 

 
409 Court of Auditors, Performance review of case management at the Court of Justice of the European Union, 
Special Report No 14, 2017. 
410 IEEP, Development of an assessment framework on environmental governance in the EU Member States, 
2019. The national reports are accessible via the CIRCABC website. 
411 Information provided by stakeholders at the NGO focus group on 22 January 2019. (Annex 6). 
412 Client Earth, Annex 1: Further information on the General Questions and Annex 2: Further information on the 

Specific Questions, Position paper submitted with the OPC questionnaire, 2019. 
413 Information provided by stakeholders at the NGO focus group on 22 January 2019. 
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depending on the extent to which they comply with the Aarhus Convention and the legal 

framework in place. For example, obtaining legal standing can be easier in some countries 

than in others, or the legal fees and other costs of bringing cases in front of national courts 

can be higher (and effectively prohibitive) in some Member States (e.g. the UK, Ireland or 

Bulgaria). At the same time, in other Member States (e.g. the Netherlands, Sweden) 

bringing cases can be easier as lawyers are not required, or legal aid is available414. 

 

The national governance assessment reports prepared recently for DG ENV415 provide 

more information about the extent to which costs are viewed as a barrier to access to 

justice from the perspective of individuals and NGOs. The four main categories of costs 

highlighted in the report include court fees, legal fees, fees for expert opinion and fees for 

appeal. Legal representation is a key factor in countries where it is required, while the 

‘loser pays’ principle is another important factor. The table below indicates the extent to 

which cost was highlighted as a barrier to access to justice in the national reports. As each 

was prepared by a different expert, the level of information provided varies, as does the 

approach to determining whether costs present a barrier. Nevertheless, the table is a 

useful summary of the extent to which cost was highlighted as a barrier in terms of three 

levels – 1) costs in general are not highlighted as a barrier; 2) some categories of costs 

presented as a barrier; and 3) costs are definitely considered a barrier by the ACCC or 

another robust source. For some countries, the evidence was mixed and no clear 

assessment could be made. The most notable driver(s) of costs are also indicated by 

country. 

 
Table 29: Costs to present a case (access to justice) at national level, by Member State 

 Mixed 
evidence 

Costs not highlighted as 
a barrier 

Some costs are a 
barrier 

Costs are certainly a 
barrier 

AT   ✓ (expert opinions)  

BE    ✓ (legal fees and 
appeal) 

BG   ✓ (all types)  

CY  ✓   

CZ  ✓   

DE  ✓   

DK  ✓   

EE    ✓ (legal fees) 

ES     

FI   ✓ (court fees)  

FR    ✓ (legal fees and expert 
opinion) 

GR    ✓ (court fees) 

HR    ✓ (potentially court 
proceedings for 

defendant) 

HU    ✓ (expert opinion) 

IE    ✓ (generally high-cost 
jurisdiction) 

IT   ✓ (court fees)  

LT  ✓ (court fees)   

LU   ✓ (legal fees)  

LV   ✓ (legal and expert 
fees) 

 

MT   ✓ (fee for appeal)  

NL  ✓ (legal fees before civil 

court or appeals) 

  

 
414 Information provided by stakeholders at the NGO focus group on 22 January 2019; Position papers of BirdLife 
Europe, Client Earth, Council of Bars and Law Societies of Europe (CCBE), Association Justice and Environment, 
and an anonymous environmental organisation/NGO, submitted with the OPC questionnaire. 
415 National reports prepared under project ‘IEEP, Development of an assessment framework on environmental 
governance in the EU Member States, 2019’ and accessible via the CIRCABC website. 
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 Mixed 
evidence 

Costs not highlighted as 
a barrier 

Some costs are a 
barrier 

Costs are certainly a 
barrier 

PL ✓    

PT ✓    

RO   ✓ (legal and expert 
fees) 

 

SE  ✓   

SI  ✓ (legal and expert fees)   

SK  ✓   

UK    ✓ (court fees) 
Source: National reports submitted as part of the project ‘Development of an assessment framework on 
environmental governance in the EU Member States’ (IEEP, 2019) for DG ENV.   
 

In addition to the financial costs, judicial reviews can also result in hassle costs for NGOs, 

stemming chiefly from the duration of the proceedings and the uncertainty of the outcome. 

The duration of proceedings at the CJEU is around 16 months on average for both courts416. 

This can significantly prolong cases, especially when they represent requests for validity 

references after cases have started at national courts. Another significant factor or ‘hassle 

cost’ is the uncertainty as to whether national judges would even request a preliminary 

ruling. NGOs report that in some Member States, judges ‘avoid’ asking for preliminary 

rulings, or the requests concern issues that are different to those raised by the NGOs417, 

which implies that access to justice via the Article 267 TFEU mechanism can be uncertain. 

 

Overall, NGOs recognise that cost, while a factor, is typically not a deciding one. Rather, 

decisions to bring challenges to Commission acts are taken based on the merits of the 

case, and its alignment with the objectives of the NGO is most important in determining 

whether a challenge is brought forward. The choice of redress mechanism through which 

to bring challenges reflects the likelihood of access418. In recent years, this has seen NGOs 

avoiding the mechanism for administrative review and instead diverting their efforts 

towards the more costly judicial review procedures.  

Businesses and consumers 

Businesses – and, in some circumstances, consumers - face indirect costs from challenges 

of acts related to the environment. These indirect costs are linked to the (un)predictability 

of the market and delays as a result of legal (un)certainty and lengthy legal proceedings 

associated with the challenges419. These costs are chiefly linked to the authorisation of 

substances required for marketing a product (e.g. pesticides or other products based on 

regulated chemicals), which are dependent on EU authorisation. When acts granting such 

authorisations are challenged, there is uncertainty about the market viability of related 

products, which has a direct impact on the financial bottom line of companies that 

manufacture and sell such products, as well as consumers. Overall, the conditions under 

which such authorisations can be challenged also determine the general legal certainty 

under which such businesses operate. This may be similarly true for industries whose 

authorised emission levels are directly regulated by EU acts, such as the Emissions Trading 

System or the Industrial Emissions Directive.  

3.2.2.2 Conclusions 
The assessment of the economic impacts of implementing the Aarhus Convention to date 

shows that the costs differ by mechanism and by stakeholder. Costs associated with 

 
416 Position papers of CCBE, Client Earth and Association Justice and Environment, submitted with the OPC 
questionnaire; Court of Justice of the European Union, Judicial statistics 2017: the number of cases brought has 
once again exceeded 1600, Press Release No 36/18, 2018, available at: 
https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-03/cp180036en.pdf 
417 Position paper of Environmental Links UK (ELUK), submitted with the OPC questionnaire; Information provided 
at the NGO focus group on 22 January 2019. 
418 Information provided by stakeholders at the NGO focus group on 22 January 2019. 
419 Information provided by stakeholders at the industry representatives focus group on 22 January 2019. 

https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-03/cp180036en.pdf
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requests for internal review are lower than those for judicial review. There is no evidence 

of cases where the costs themselves are perceived as entirely unacceptable by those who 

bear them, although there is limited evidence on this. The costs for the key stakeholders 

can be summarised as: 

◼ European Commission: the overall annual costs related to implementation of the 

Aarhus Convention (resulting from substantive compliance costs and administrative 

burden of treating specific challenges) are estimated to be between 424 and 1,226 

man-days per year over the period 2006-2018. When monetised, the average annual 

implementation costs amount to around EUR 196,789 - 586,586 per year. In terms of 

the administrative burden of specific challenges, judicial reviews under the Aarhus 

Regulation and Article 263 TFEU are the most costly mechanisms in terms of effort, 

while administrative reviews are the least costly. However, the workload and 

associated costs can vary significantly by challenge, and represent an administrative 

burden to the Commission services consulted. 

◼ CJEU: the annualised costs associated with the administrative burden of processing 

judicial challenges are estimated to be around EUR 25,947 per year for the Court of 

Justice (dealing with preliminary rulings) and approximately EUR 390,607 per year for 

the General Court (treating other judicial reviews). The difference in the costs per 

mechanism might be explained by the average duration of proceeding at each court 

(preliminary rulings take a little less time than proceedings at the General Court) and 

the lower number of relevant cases under Article 267 TFEU. However, information on 

the amount of staff time devoted to each case - which might explain the difference in 

average case duration, or the relative acceptability of the workload - is not available.  

◼ NGOs and individuals: as stakeholders with control over whether or not to launch 

challenges of Commission acts, the costs incurred by NGOs and individuals are entirely 

voluntary. The administrative burden related to the preparation of challenges is 

generally considered acceptable, as cases are pursued after careful consideration, 

including the likelihood of success. However, the financial and hassle costs associated 

with legal proceedings, including large disparities between Member States, can be 

prohibitive and may restrict access to justice. NGOs have also expressed concern 

about the costs versus the benefits, given the limited success in admissibility of 

requests and challenges. 

◼ Businesses and consumers: indirect costs stemming from the uncertainty of legal 

proceedings and the subsequent unpredictability of the market are the main economic 

impacts for business and consumers. Considering the types of acts challenged to date, 

these costs are predominantly associated with authorisation of substances. 

 

3.2.3 EQ5: Do the review mechanisms cause any excessive burden in procedure? 

Building on the findings on costs from Evaluation Question 4, it is important to understand 

the extent to which the actual procedures required by the existing redress mechanisms 

impact the administrative burden and overall workload for the main actors concerned. The 

main targets here are the EU institutions, which bear the burden of handling requests and 

challenges according to the procedures in place for each mechanism. 

 

The analysis considers these stakeholders’ perceptions of the acceptability of procedures 

and the associated burden, as well as the possibilities for improving efficiency in the 

processes. 

3.2.3.1 Main findings 
Findings are presented separately for the two main institutions responsible for handling 

requests and challenges related to EU acts on the environment: the European Commission 

and the CJEU.  
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European Commission 

There are important differences in the burden placed on the different services of the 

European Commission for each of the redress mechanisms. Estimates suggest  that the 

number of man-days required to handle the request for internal review procedure is lower 

than that for judicial review procedures (an average of 18 days, compared to 34 and 33 

days for judicial challenges stemming from the Aarhus Regulation and Article 263 TFEU 

procedures, respectively), as the multi-faceted steps of the judicial procedure do not take 

place. Similarly, it takes an estimated 23 man-days for the Commission to support an 

Article 267 TFEU procedure. 

 

The Commission services consulted for this study note that the nature of the internal 

review procedure creates challenges beyond simply the number of days or volume of 

resources dedicated to handling the request according to current procedures. There are 

many constraints involved that require the input of a large number of units and specific 

individuals, especially when requests are of a very technical nature. For instance, certain 

reviews related to topics that can affect different sectors, such as chemicals, authorisation 

of substances or GMOs, often take longer to process, as internal procedures require 

agreement between different Commission services. This usually results in delays as the 

processing of certain topics can be more demanding. This is particularly the case for DG 

SANTE, with requests received by the DG often linked to authorisations of regulated 

substances or products and necessitating analysis of substantial amount of scientific 

information and/or consultation with EU safety agencies.  

 

This can represent a significant workload, especially in light of the deadlines outlined in 

the Aarhus Regulation. The deadline of 12 weeks (maximum 18 weeks) is sometimes 

insufficient for finalising procedures and delivering a response to requests for internal 

review. In addition, while requests may come from several applicants with identical claims, 

they may need to be treated separately for admissibility and merit. In some cases, 

applicants submit additional information during the procedures, which causes additional 

delays420. 

 

The Commission services have made efforts to improve the efficiency of the procedure for 

treating requests for internal review, and it was noted that the practice has improved over 

time as the services have gained experience in handling requests. Since 2015, such 

requests are handled by the network of Aarhus Convention coordinators in the different 

DGs. These officials are familiar with the Convention and coordinate the review process 

for requests received by their DGs. Nevertheless, the official responses to the requests 

require multiple steps, including inter-service consultations, and this is sometimes viewed 

as a considerable burden.   

 

According to the Commission services’ responses to the DG questionnaire and the follow-

up information requests, there are ways in which the procedures could be made more 

efficient and/or reduce the burden, especially if the number of requests for internal review 

were to grow significantly in the future. One option is to establish a centralised database 

for handling such requests. Another possibility is to extend the timeframe for providing 

responses to such requests or having flexible deadlines, depending on the complexity of 

the cases; this would allow more flexibility in ensuring availability of the right specialised 

staff. Asking applicants to submit their requests in a common template might also make 

the handling of administrative reviews easier. Finally, it could be further emphasised that 

additional claims received after the deadline for submission of requests will not be 

considered, and that joint requests on identical claims by multiple stakeholders are 

preferred to individual requests. 

 

 
420 Information provided by DGs ENV, GROW, SANTE and LS to the DG questionnaire and follow-up 
communication. 
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The internal procedures for handling judicial reviews are less formalised and generally 

considered less burdensome. Coordination between lead DGs and the LS can be more 

informal and direct than the inter-service consultations necessary for administrative 

reviews. Judicial challenges represent a significant part of workload of the LS, which notes 

that while these can indeed be burdensome, they are generally acceptable. The workload 

and burden can be intensified by the complexity of the cases. Preparation for judicial 

challenges requires the analysis of relevant information (much like the administrative 

procedures, this can be more time-consuming for authorised products) and the 

development of more sophisticated inputs for the CJEU421. 

Court of Justice of the European Union (CJEU) 

No information is available on specific differences between the procedures for handling 

different types of judicial challenges at the CJEU, which may affect the overall burden. In 

general, the procedures for handling cases at the Court of Justice and at the General Court 

are similar and comprise several main steps: assignment to specific judges; written 

procedure (reception of the case and preparation of the case documents); handling 

(preparation of a preliminary report and hearings); closure (deliberation and 

pronouncement of the decision). Regardless of the type of case, the procedural steps that 

take the most time and affect the overall duration of the cases are the written procedure, 

preliminary report and closure of the proceedings422. 

 

At the Court of Justice, the length of the written procedure is primarily affected by the 

translation of all case documents and the workload of the CJEU’s Directorate-General for 

Translation. This represents less of a burden at the General Court, where the duration of 

this step is mainly affected by the regulatory procedures related to the exchange of 

documents with parties and the time needed to deal with voluminous case documentation. 

Recent analysis by the Court of Auditors did not find that the translation significantly 

increased the overall case duration. The lengthiest procedures in the case management 

process at both courts are the availability and workload of judges and the workload of 

their cabinet staff members. Nonetheless, the average duration of proceedings and time 

needed to adopt judicial decisions at both courts has decreased in recent years as a result 

of significant action to improve the efficiency of case handling and the timeliness of 

decisions. As part of the same initiative, the CJEU is working on implementing the 

legislative decision to increase the number of judges as well423. 

3.2.3.2 Conclusions 

At the European Commission, the procedures for handling administrative reviews require 

formal inter-service consultation that can be time-consuming and burdensome in certain 

cases. In addition, the complexity of the topics, unpredictability of the workload 

requirements and short deadlines for response given by the Aarhus Regulation can create 

additional workload and make the procedures more burdensome. There is potential to 

reduce this burden, both internally within the Commission and through changes in the 

behaviour of the NGOs submitting requests. 

 

The coordination needed for judicial reviews is less formalised, which can reduce the 

associated burden. The preparation of cases for the CJEU, especially on certain topics, can, 

however, be more complex and add to the overall workload. Evidence from Evaluation 

Question 4 (see Sub-section 3.3.2) suggests that the effort and man-days required to 

process judicial reviews is higher than that necessary for administrative reviews, despite 

the relatively simpler internal procedures involved in supporting judicial reviews by the 

Commission. 

 
421 ibid. 
422 Court of Auditors, Performance review of case management at the Court of Justice of the European Union, 
Special Report No 14, 2017. 
423 ibid. 
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The case management process is similar at both courts of the CJEU. While the average 

duration of proceedings has improved in both courts, it remains largely affected by the 

availability and workload of the judges and their cabinet staff.  

3.2.4 EQ6: Are there significant differences in costs or benefits between the use 

by NGOs and other players of validity references and use by the NGOs and 

other players of direct actions before the General Court to challenge 

decisions, acts and omissions adopted by EU bodies and, if so, why? 

While Evaluation Question 5 focused on the handling of all types of challenges and the 

differences in the resulting burden for the EU institutions involved, this question considers 

the different effects of the redress mechanisms on the stakeholders launching the 

challenges, chiefly environmental NGOs and, in some cases, other stakeholders. The 

analysis builds on the findings of Evaluation Questions 3 and 4 and is complemented by 

stakeholder feedback from the OPC process and the focus groups, which sheds light on 

the impact of launching different types of judicial challenges (see sub-section 1.2.3 for 

details on the consultation activities and the remainder of this sub-section for relevant 

findings).  

3.2.4.1 Main findings 
Evidence from the assessment under Evaluation Question 4 (see Sub-section 3.2.2) shows 

that the costs of challenges incurred by stakeholders differ according to the mechanism 

used and other circumstances. Differences in legal and court costs in the Member States 

can make preliminary rulings more costly than direct actions and may effectively act as 

barriers to NGOs pursuing access to justice in environmental matters. The uncertainty of 

the preliminary ruling option (i.e. it is not assured that national judges will ask for a validity 

reference and, if so, whether that will relate to the issues the NGO focused on, or how 

long the process will take) may result in NGOs spending time and resources on challenges 

that could bring no useful rulings in the pursuit of EU-level justice in environmental 

matters. This may result in ‘sunk costs’ for the preliminary ruling option compared to direct 

actions.  

 

The financial costs of legal representation and other legal fees associated with judicial 

challenges represent the most important costs for NGOs in considering whether or not to 

challenge certain EU acts. Evaluation Question 4 demonstrated that these costs can 

sometimes present a barrier for NGOs in pursuing access to justice. At the same time, the 

costs associated with the preparation of requests for internal review are lower, typically 

because external lawyers or experts are not usually required. Thus, environmental NGOs 

decide to challenge EU acts based on careful consideration of the different mechanisms 

available, the need and costs for external legal representation, and the likelihood of 

success.  

3.2.4.2 Conclusions 
Although the administrative burden associated with handling validity references is lower 

than other judicial reviews for the EU institutions, launching cases through preliminary 

rulings is more costly than direct action for NGOs. This is partly due to differences between 

legal fees in Member States and the uncertainty of the ‘usefulness’ of the ruling. Generally, 

the least costly mechanism for access to justice in environmental matters for NGOs is the 

request for internal review procedure, as it does not entail the legal costs and lawyers’ 

fees associated with judicial challenges. Nevertheless, before launching a challenge, NGOs 

must weigh the associated costs and likelihood of success of each available redress 

mechanism. 
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3.3 Relevance 

3.3.1 EQ7: Is the Aarhus Regulation still relevant, having regard to the Lisbon 

Treaty change to Article 263(4)? 

Relevance considers whether the objectives and requirements of the EU legislation remain 

valid, necessary and appropriate. It examines how appropriate a certain mechanism is for 

meeting a defined need. For the purposes of this question, relevance can be understood 

as the extent to which the possibility to challenge regulatory acts introduced by the Lisbon 

Treaty to Article 263(4) TFEU covers the access to justice needs which the Aarhus 

Regulation intended to address in order to comply with the objectives of the Aarhus 

Convention. It takes into consideration the rationale of the new provisions inserted via 

Article 263(4) TFEU, the formal conditions to access each of these mechanisms, 

stakeholders’ perspectives on the usefulness of Article 263(4) TFEU in obtaining access to 

justice, and the extent to which this mechanism is used.  

 

This section will firstly provide an overview of the context and objectives of the Aarhus 

Regulation in relation to granting access to justice to environmental NGOs and the changes 

brought by the Lisbon Treaty in relation to Article 263(4) TFEU. It will then assess the 

extent to which the third limb of Article 263(4) TFEU fulfils the needs of environmental 

NGOs in obtaining access to justice, by analysing the conditions of access to this 

mechanism in relation to those of the Aarhus Regulation, as well as stakeholders’ 

experience and practice in relation to those requirements.  

 

The information used in this section is drawn from: 

◼ Analysis of requests for internal review and relevant challenges initiated at EU level 

from Excel database for mapping and DG questionnaires; 

◼ DG questionnaires – Part 2; 

◼ Official documentation on the ACCC’s case and Commission response; 

◼ Treaties, EU law and the Aarhus Convention; 

◼ CJEU case-law; 

◼ Internal review repository; 

◼ CJEU annual reports; 

◼ Stakeholder reports/position papers submitted in the context of the OPC; 

◼ Stakeholder focus groups and meetings; 

◼ The OPC. 

3.3.1.1 Main findings 

Context and objectives of the Aarhus Regulation and of the revised Article 263(4) 

TFEU 

According to its original proposal, the Aarhus Regulation, which came into force on 28 June 

2007, was developed with the objective of applying ‘the principles of the Aarhus 

Convention to Community institutions and bodies, by introducing a framework of 

requirements for access to information, public participation in decision-making and access 

to justice in environmental matters at the Community level’424. In relation to access to 

justice, the proposal states that it aims to establish ‘a procedure to facilitate access to 

justice for 'qualified entities', by granting the right for internal review of administrative 

acts and omissions by Community institutions and bodies’425.   

 
424 Explanatory Memorandum, Proposal for a Regulation of the European Parliament and of the Council on the 
application of the provisions of the Arhus Convention on Access to Information, Public Participation in Decision-
making and Access to Justice in Environmental Matters to EC institutions and bodies, COM/2003/0622 final 
425 Explanatory Memorandum, Proposal for a Regulation on the application of the provisions of the Aarhus 
Convention on Access to Information, Public Participation in Decision-making and Access to Justice on 
Environmental Matters to EC institutions and bodies, COM/2003/0622 final - COD 2003/0242; Opinion of AG 
Szpunar, Case C-82/17 P, TestbioTech, para 36 
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The Aarhus Regulation established an administrative review procedure available to 

environmental NGOs fulfilling certain criteria, enabling them to request an institution to 

reconsider any administrative act adopted under environmental law. An administrative act 

is defined as any measure of individual scope under environmental law, taken by a 

Community institution or body, and having legally binding and external effects.  

 

As stated in the Recitals, the Aarhus Regulation contributes to the ultimate objective of 

the Aarhus Convention, whose Article 9(3) provides for access to judicial or other review 

procedures for challenging acts and omissions by public authorities which contravene 

provisions of law relating to the environment, ensuring consistency with the Treaty. 

 

The proposal also specified that ‘it was in particular intended not to intervene with the 

Treaty requirements’. The Aarhus Regulation itself clarifies that the internal review 

procedure is to be considered a means to ‘ensure adequate and effective remedies, 

including those available before the Court of Justice of the European Communities under 

the relevant provisions of the Treaty’. The creation of this mechanism is therefore to be 

understood in the context of the provisions set out in the Treaty for the judicial review of 

EU acts.  

 

At the time, these requirements were set out in Article 230(4) TEC, according to which 

‘[a]ny natural or legal person may […] institute proceedings against a decision addressed 

to that person or against a decision which, although in the form of a regulation or a decision 

addressed to another person, is of direct and individual concern to the former’. This 

provision was interpreted by the CJEU on multiple occasions, in particular in relation to 

the meaning of ‘direct concern’ and ‘individual concern’.  

 

EU measures were considered to be of direct concern where they directly affected the 

applicant’s legal position and left no discretion to the addressee, as they were ‘sufficient 

in themselves and require no implementing provisions’426.  

 

In the Plaumann case, the CJEU clarified that a person could be considered individually 

concerned ‘if that decision affects them by reason of certain attributes which are peculiar 

to them or by reason of circumstances in which they are differentiated from all other 

persons and by virtue of these factors distinguishes them individually just as in the case 

of the person addressed.’ This interpretation – referred to as the Plaumann test – is often 

considered to be particularly strict in relation to environmental matters, as very few 

challenges under this Treaty provision against EU acts on environmental matters have 

been found to meet this requirement. Evidence shows that this interpretation has led to 

the inadmissibility of all of the direct actions challenging EU acts on environmental grounds 

brought by environmental NGOs. Decisions on environmental matters typically have 

effects going beyond the individual, and concern public interests rather than the subjective 

interests of the applicant.   

 

The introduction of the internal review mechanism in the Aarhus Regulation was thus 

intended to enable qualified entities to challenge measures in a way not available to them 

under the Treaty rules427.    

 

Upon the entry into force of the Lisbon Treaty on 1 December 2009, Article 230(4) TEC 

was superseded by the new Article 263(4), which added the possibility for natural or legal 

 
426 Case C-294/83 Parti Ecologiste ‘Les Verts’ v European Parliament [1986] ECR 1339. 
427 Explanatory Memorandum, Proposal for a Regulation on the application of the provisions of the Aarhus 
Convention on Access to Information, Public Participation in Decision-making and Access to Justice on 
Environmental Matters to EC institutions and bodies, COM/2003/0622 final - COD 2003/0242; Opinion of AG 
Szpunar, Case C-82/17 P TestBioTech, para 36 (pending);  

Opinion of AG Jääskinen, Joint Cases C-401/12 P to C-403/12 P, Council of the European Union and Others v 
Vereniging Milieudefensie and Stichting Stop Luchtverontreiniging Utrecht, para 123 et seq.  
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persons to challenge ‘a regulatory act which is of direct concern to them and does not 

entail implementing measures’, in view of achieving the objective of opening up the 

conditions for bringing direct actions428. Under the new drafting of this provision, applicants 

introducing a challenge against certain ‘regulatory acts’ before the CJEU, i.e. not entailing 

implementation measures, have to demonstrate ‘direct concern’.  

 

This raises the question of whether this new avenue for judicial review has improved 

access to justice for environmental NGOs that the Aarhus Regulation was intended to 

address. In other words, whether the Aarhus Regulation is still relevant, given the changes 

in the legal context brought about by the Lisbon Treaty under Article 263(4) TFEU, as well 

as in relation to the role of the national courts by introducing - through Article 19(1), 

second subparagraph TEU - an obligation for Member States to ensure effective judicial 

review against their measures adopted in the scope of EU law. 

Extent of access to justice for environmental NGOs under the third limb of Article 

263(4) TFEU 

Article 263(4) TFEU establishes that any natural or legal person may institute proceedings, 

under the conditions laid down in the first and second paragraphs.  

 

This provision provides for three alternatives to act:  

◼ Any natural or legal person may institute proceedings against an act addressed to that 

person (first limb). 

◼ Any natural or legal person may institute proceedings against an act which is of direct 

and individual concern to them (second limb). 

◼ Any natural or legal person may institute proceedings against a regulatory act which 

is of direct concern to them and does not entail implementing measures (third limb). 

 

The analysis of the relevance of the Aarhus Regulation within the context of the new Treaty 

provisions requires a comparison of the conditions for access to justice in relation to the 

ultimate objective and needs established by the Aarhus Convention and the fundamental 

principles of EU law.  

Category of applicants 

Whereas under the Aarhus Regulation, access to the review mechanism is available only 

to environmental NGOs meeting certain criteria, judicial review under the third limb of 

Article 263(4) TFEU is available to any natural or legal person, which would also include 

environmental NGOs.  

Types of acts  

 

The scope of the third limb of Article 263(4) TFEU is limited to regulatory acts. The concept 

of a regulatory act was defined by the CJEU in the Inuit case as referring to all non-

legislative acts of general application. This is broader than the acts challengeable under 

the Aarhus Regulation, as only acts of individual scope adopted under environmental law 

with legally binding and external effects can be subject to a request for internal review.  

 

The Aarhus Regulation requires the administrative act to have legally binding and external 

effects. The concept of a regulatory act thus complements the Aarhus Regulation 

mechanism. The CJEU has consistently held that an action for annulment is available for 

all measures adopted by the institutions, whatever their nature or form, which are 

intended to have legal effects429. The criterion to be considered is whether or not the act 

 
428 Case T-18/10 Inuit Tapiriit Kanatami and Others v Parliament and Council [2011] ECR II-0000, para. 50. 
429 Case C-294/83 Les Verts v European Parliament, which also refers to Case 22/70, Commission v Council; 
Case C-325/91 France ν Commission and Case C-57/95 France v Commission.   
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produces legal effects rather than whether or not it is legally binding.  

 

In case C-583/11 P430, the CJEU defined regulatory acts in relation to the judicial procedure 

as acts of general application, other than legislative acts,.  

 

Direct concern 

 

Applicants instituting proceedings under the third limb of Article 263(4) TFEU must also 

show that the challenged act is of direct concern to them. In the Microban case, the CJEU 

held that ‘direct concern’ could not be given a more restrictive interpretation than that 

under Article 230(4) TEC, i.e. that it must directly affect the legal situation of the individual 

and leave no discretion to its addressees.  

 

The Microban case concerned a challenge by Microban International to a Commission 

decision not to include a substance used by the company in the manufacturing of its 

products on a list of authorised substances. The General Court considered the requirement 

of direct concern to be met in this instance, as the decision affected the company’s ability 

to manufacture and sell its product, and it did not leave any discretion to the Member 

States (the addressees in this instance) in respect of its implementation.   

 

However, the ACCC noted that the interpretation of the direct concern requirement in the 

Microban case does not sufficiently ensure access to justice for environmental NGOs, as 

they do not generally act to defend a subjective legal right, but, rather, to ensure the 

protection of a public interest. In effectively excluding any action by NGOs acting purely 

for the purposes of promoting environmental protection, the ACCC believes that this 

requirement exceeds the margin of discretion left to Parties when establishing criteria for 

the purposes of Article 9, paragraph 3, of the Convention.  

 

Acts not entailing implementing measures 

 

The final condition imposed on access to judicial review through the third limb of Article 

263(4) TFEU is that the measure challenged must not entail any implementing measures.  

 

In T&L Sugars, the CJEU clarified that challenges could be levelled at any national measure, 

such as receiving applications from economic operators, checking their admissibility, 

submitting them to the Commission and then issuing licences on the basis of the allocation 

coefficients fixed by the Commission, as these measures could be challenged before the 

national courts. It also specified that the fact that any of these measures were ‘allegedly 

mechanical’, i.e. necessarily resulted from the EU act they implemented without leaving 

any discretion, did not call into question the fact that they were implementing measures 

which could be challenged before the national courts.   

 

The CJEU also held that where a regulatory act is found to entail implementing measures, 

this did not necessarily preclude that certain of its provisions may create obligations which 

do not entail such measures. Therefore, the applicant need only demonstrate that the 

provisions in relation to which they are initiating the challenge are not subject to 

implementing measures, in order to fulfil this condition. On the other hand, the Aarhus 

Regulation enables environmental NGOs to request an internal review of acts that entail 

implementing measures.  

 

In conclusion, the mechanism established by the third limb of Article 263(4) TFEU is, in 

relation to the type of litigant, open to environmental NGOs. In relation to the types of 

act, it concerns measures of individual or general application, which represents a broader 

scope than that of the request for internal review mechanism under the Aarhus Regulation 

(which covers acts of individual scope only). However, Article 263(4) TFEU also imposes 

 
430 Case C-583/11 P Inuit Appeal. 
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additional obstacles - direct concern and acts not entailing implementing measures - which 

pose difficulties for NGOs in bringing challenges in respect of environmental matters.  

 

This means that an NGO would not be able to initiate proceedings before the CJEU under 

Article 263(4) TFEU against acts of general application on environmental matters, as they 

typically aim to ensure the protection of a public interest rather than defending a subjective 

legal right of direct concern to a specific legal or natural person.  

 

It is necessary to examine whether environmental NGOs have, in practice, been able to 

make use of this mechanism to obtain access to justice in environmental matters.  

Experience and practice  

Environmental NGOs were given the opportunity to provide feedback on the judicial review 

mechanism under Article 263(4) TFEU in the context of the OPC. The responses show that 

environmental NGOs hold a negative perception of the current possibilities to bring an EU 

decision that impacts the environment before the CJEU.  

 

Environmental NGOs who responded to the question of how they rated the process of 

bringing a direct challenge under Article 263(4) TFEU found it unsatisfactory. Their 

explanations focused on the strict approach to legal standing by the CJEU, highlighting 

that the requirement for regulatory acts to be of ‘direct concern’ essentially prevents NGOs 

from obtaining access to the CJEU to directly challenge acts contravening environmental 

law. Several environmental NGOs also stated that the third limb of Article 263(4) TFEU 

had made no material difference to their options for access to justice in relation to the 

Plaumann doctrine.  

 

This perception appears to be borne out by the information collected on the number of 

cases brought so far by environmental NGOs under this provision. Prior to the Lisbon 

Treaty change, only one case on environmental grounds was introduced under Article 263 

TFEU, but this was by an industry applicant. Since 2009, only three cases on environmental 

grounds have been introduced by NGOs under Article 263 TFEU, one of which was found 

inadmissible, and two of which are ongoing.  

 

The inadmissible case was PAN Europe431, in which the General Court found that the 

applicants – an NGO and two beekeeping associations – were not directly concerned by 

the measure challenged. It held that the potential effect of the approval of the challenged 

substance on the beekeeper’s producing activities was factual in nature and did not impact 

their legal situation. The claimed impact of the use of plant protection products with 

sulfoxaflor in their economic and business activities was not considered by the Court to 

relate to their factual, rather than legal, situation. The General Court noted that the 

Commission decision would trigger the adoption of an authorisation by the Member States, 

which have considerable discretion to grant and define the specific conditions attached to 

such authorisation.  

3.3.1.2 Conclusions 
 

The CJEU interpretation of the requirement of ‘direct concern’ under Article 263(4) TFEU 

emerges as a significant obstacle to accessing this mechanism of access to justice for 

environmental NGOs. For these applicants, access to direct judicial review of measures 

contravening environmental law does not appear to have improved, compared to the pre-

Lisbon wording of Article 263(4) TFEU.  

 

It cannot be concluded that the new wording of Article 263(4) TFEU introduced by the 

Lisbon Treaty meets the need to facilitate access to justice for environmental NGOs that 

 
431 T-600/15. 
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the Aarhus Regulation was created to address. Its relevance thus remains under the same 

justification as that originally established on its proposal for adoption, namely to enable 

qualified entities to challenge measures in a way not available to them under the Treaty 

rules432. However, the relevance of the Aarhus Regulation would be greater if the provision 

were designed to meet the needs and broaden the scope of the types of acts related to 

the environment that could be challenged by environmental NGOs.  

 

 

 

  

 
432 Explanatory Memorandum, Proposal for a Regulation on the application of the provisions of the Aarhus 
Convention on Access to Information, Public Participation in Decision-making and Access to Justice on 
Environmental Matters to EC institutions and bodies, COM/2003/0622 final - COD 2003/0242; Opinion of AG 
Szpunar, Case C-82/17 P TestBioTech, para 36 (pending);  
Opinion of AG Jääskinen, Joint Cases C-401/12 P to C-403/12 P, Council of the European Union and Others v 
Vereniging Milieudefensie and Stichting Stop Luchtverontreiniging Utrecht, para 123 et seq.  
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3.4 Coherence 

3.4.1 EQ 8: Is access to justice in environmental matters in respect of EU acts 

coherent with access to justice in environmental matters in respect of 

national acts linked to EU environmental law? 

EQ8 refers to the articulation between the mechanisms existing at EU level to challenge 

EU environmental acts and the mechanisms existing at national level to challenge acts 

implementing EU environmental acts. The purpose is to understand the extent to which 

the procedures existing at EU and national level to challenge implementing acts in the area 

of environment stemming from EU law complement one another. This articulation is 

observed from two different angles: 

◼ The consistency between the procedural requirements on access to justice stemming 

from EU directives on environmental matters and the procedural requirements at EU 

level; 

◼ The synergies and gaps between procedural rights at EU and national level to 

challenge EU-related acts, in areas not covered by these EU directives.  

 

The source of information for this question is mainly EU law. Other sources, such as 

existing studies, have also been used to gain an understanding of the challenges in 

implementation at national level.   

3.4.1.1 Main findings 

3.4.1.1.1 Consistency of EU directives providing access to justice in environmental 
matters 

While the proposal for an EU Directive regulating access to justice in environmental 

matters across Member States was not adopted, provisions on access to justice have been 

inserted into some sectoral legislation. Currently, five EU Directives include such 

provisions: 

◼ Environmental Information Directive 2003/4/EC433 (Article 6) 

◼ Environmental Liability Directive 2004/35/EC434 (Article 13) 

◼ Industrial Emissions Directive 2010/75/EU435 (Article 25) 

◼ Environmental Impact Assessment Directive 2011/92/EU436 (Article 11) 

◼ SEVESO III Directive 2012/18/EU437 (Article 23) 

 

Recital 27 of the National Emissions Ceiling Directive 2016/2284 also refers to access to 

justice. 

 

Provisions on access to justice in these acts aim to ensure that specific persons (in general, 

the public concerned and/or applicants) fulfilling certain criteria (sufficient interest and/or 

impairment of a right) have access to a review procedure before a court of law or another 

independent and impartial body. This shall enable such persons to challenge the 

substantive and procedural legality of decisions, acts and omissions of competent 

authorities at national level. In addition, these provisions, if not properly transposed 

and/or implemented at national level, can result in infringement proceedings by the 

European Commission. In view of this, the EU secondary legislation on access to justice 

enables, and is thus consistent with, the enforcement of the EU access to justice policy. 

 

The Directives listed above require implementation of national acts linked to EU 

environmental law, which implies that procedural requirements should be in place at 

 
433 OJ L 41, 14.2.2003, pp. 26–32. 
434 OJ L 143, 30.4.2004, p. 56. 
435 OJ L 334, 17.12.2010, p. 17. 
436 OJ L 26, 28.1.2012, p. 1. 
437 OJ L 197, 24.7.2012, p.1. 
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national level. However, with few areas covered by these Directives, this provides only a 

partial picture of consistency between EU and national procedural rights.  

 

The Commission’s Notice on access to justice in environmental matters shows that CJEU 

case-law has underlined the need for Member States to ensure access to justice in 

environmental matters for both individuals and NGOs in subject -areas not covered by 

these Directives.   

3.4.1.1.2 Synergies and gaps in procedural rights at EU and national level 

On a broader scale, all EU Member States are now parties to the Aarhus Convention, which 

indicates their commitment to ensuring effective access to information, public participation 

and access to justice in environmental matters.  

 

If the Convention is properly implemented in the Member States, the rights provided at 

national level should fully complement the access granted at EU level.  

 

However, as demonstrated under EQ1, legal requirements and practice in relation to legal 

standing in environmental law cases constitute weaknesses in several Member States, 

resulting in concrete difficulties in access to justice for individuals and NGOs before the 

national courts (see Section 3. 11.1.). The analysis has also demonstrated the existence 

of obstacles in legal standing under the available EU mechanisms, meaning that any 

national-level difficulties with standing cannot be compensated by the EU-level 

mechanisms.  

 

Studies show a potential gap in the coverage of redress mechanisms at national and EU 

level, meaning that implementing decisions or acts which may not be challenged via the 

available EU mechanisms similarly may not be challenged via implementing measures 

before the national courts, depending on the legal form these measures take under 

national law. This is illustrated by a recent study examining access to justice in the context 

of the SEA Directive.  

 
Box 21: Challenges related to the type of act in the context of SEA 

Findings 

With regards to the possibility of challenging the legality of plans and programmes and/or the SEA 
procedure, it should be noted that, in general, access to a review procedure varies in accordance 
with the legal nature of the object of the judicial review. More specifically, two scenarios apply in 

the Member States, depending on the nature of the act within the national legal order: 
 
◼ In some Member States, the decisions taken in the SEA procedure are considered 

administrative acts and thus can be challenged directly.  
◼ In other Member States, SEA-related acts are considered part of the main act/decision, i.e. 

the plan or programme itself, and cannot be challenged directly. In such cases, the possibility 
to challenge the plan or programme itself will also vary depending on the nature of that plan 

or programme. Where these take the form of a legislative act, the act: 
• can be challenged, but only subject to a specific procedure, or 
• cannot be challenged at all.   

 
◼ For example, in Slovenia, the judicial review of plans and programmes is not possible. 

However, since 2018, judicial review of implementing spatial plans is possible. 

 

Thus, while certain types of acts are difficult to review or cannot be reviewed at EU level 

(see Section 3. 1.1.2 above), this may also be true at national level. This results in a gap, 

whereby a challenge can be introduced at neither EU nor national level.    



Study on EU implementation of the Aarhus Convention in the area of access to justice in environmental matters 
- final report 

   
   

  184 

3.4.1.2 Conclusions 
In the absence of a cross-sectoral directive on access to justice, the existing EU Directives 

that include access to justice provisions ensure that a challenge can be introduced before 

the national courts by individuals or NGOs in certain sectors. Where this is the case, the 

procedures at EU and national level can be considered complementary, to the extent that 

challenges related to the EU acts covered by these Directives can be made at national 

level if not at EU level.  

 

However, this complementarity is subject to proper implementation of the Directives in 

the Member States. The analysis indicates that in those sectors not covered by the 

Directives, despite Member State obligations under the Aarhus Convention and the 

expanding case-law on standing developed by the CJEU, access to justice at national level 

may not in all circumstances properly complement the available EU mechanisms. Firstly, 

legal standing, while an issue under several of the EU mechanisms, is also a significant 

obstacle in certain Member States in respect of accessing national courts. Secondly, if 

certain types of acts cannot be challenged at EU level (or can be challenged only with 

difficulty), this may also be true at national level. This can result in certain types of acts 

being challengeable neither before the CJEU nor before national courts. 

3.4.2 EQ9: Is access to justice in environmental matters in respect of EU acts 

coherent with access to justice under EU law in general, including the 

Charter of Fundamental Rights? 

 

Evaluating the coherence of the Aarhus Regulation and the other mechanisms of redress 

means assessing if they are logical and consistent internally between themselves and 

externally with other legislation, as well as with the fundamental principles of the Union 

legal order, including the Charter of Fundamental Rights. In the context of this study, 

coherence is understood as the extent to which the current available mechanisms for 

access to justice on environmental matters are consistent with the requirements for access 

to justice applicable to EU law in general.  

 

This means determining whether there are significant contradictions or conflicts that stand 

in the way of their effective implementation or which prevent the achievement of their 

objectives. To assess the coherence of the EU system of redress, the consistency in their 

objectives and functioning is examined in relation to the need to ensure access to justice 

in respect of EU acts on environmental matters. 

 

Relevant indicators in this assessment include the extent to which case-law on 

environmental judicial challenges to EU acts refer to general principles of EU law relating 

to access to justice, in particular those included in Article 47 of the Charter of Fundamental 

Rights, and the extent to which stakeholders with opposite interests have access to justice.  

 

This section will provide an overview of the requirements applicable to access to justice 

under EU law in general, in particular those contained in the Charter of Fundamental 

Rights, before examining how the available mechanisms for access to justice on 

environmental matters meet these requirements, taking into account the relevant case-

law. The information used comes from: 

◼ Analysis of requests for internal review and relevant challenges initiated at EU level 

and via national courts from the Excel database for mapping and DG questionnaires; 

◼ Treaties, Charter of Fundamental Rights and the Aarhus Convention; 

◼ CJEU case-law; 

◼ Stakeholder reports/position papers submitted in the context of the OPC; 

◼ Stakeholder focus groups and meetings; 

◼ The OPC. 
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3.4.2.1 Main findings 

3.4.2.1.1 General protection of judicial rights under EU law 

The general principles applicable to access to justice rights under EU law are set out in the 

Charter of Fundamental Rights, which, since the entry into force of the Lisbon Treaty in 

2009, has the status of primary legislation, on the same level as the Treaties.   

 

Principles applicable to judicial review are set out in Article 47 of the Charter of 

Fundamental Rights, which recognises the right of persons whose rights under EU law have 

been violated to have an effective remedy before an independent and impartial tribunal. 

The requirement to provide effective remedies can also be found in Article 19(1) TEU, 

which provides that ‘Member States shall provide remedies sufficient to ensure effective 

legal protection in the fields covered by EU law’.  

 

Article 41 of the Charter is also relevant with regard to administrative procedures. This 

provision recognises the right of every person to good administration, which includes the 

right to have their affairs handled impartially, fairly and within a reasonable time by the 

institutions and bodies of the Union, and the obligation for the administration to give 

reasons for its decisions. 

 

Article 9(3) of the Aarhus Convention requires each Party to ensure that members of the 

public, where they meet the criteria, if any, laid down in its national law, have access to 

administrative or judicial procedures to challenge acts and omissions by private persons 

and public authorities which contravene provisions of its national law relating to the 

environment. Article 9(4) of the Aarhus Convention requires the review procedures to 

provide adequate and effective remedies, including injunctive relief as appropriate, and to 

be fair, equitable, timely and not prohibitively expensive. 

The EU has several measures in place that set the framework for the implementation of 

the Aarhus Convention.  

Access to judicial procedures is provided through the complementary mechanisms of 

Article 263(4) TFEU and Article 267 TFEU. Article 263(4) TFEU allows for direct challenges 

to EU acts before the CJEU, whereas Article 267 TFEU establishes a validity reference 

mechanism whereby national courts can refer matters of interpretation of EU law to the 

CJEU.  

With the entry into force of the Aarhus Regulation on 28 June 2007, the EU, for the first 

time, established an administrative review system for decisions adopted by EU institutions.  

3.4.2.1.2 Coherence of access to environmental justice mechanisms with general EU 
judicial protection principles 

Coherence of judicial review in environmental matters under Article 263(4) TFEU and 267 

TFEU with Article 47 of the Charter of Fundamental Rights 

 

Article 47 of the Charter requires persons whose rights and freedoms under EU law have 

been violated to have an effective remedy before an independent and impartial tribunal.  

 

The mechanism established by Article 263(4) TFEU enables any natural or legal person to 

introduce a challenge against any act if it is of direct and individual concern to them, or 

against a regulatory act if it is of direct concern to them and does not entail implementing 

measures.  

 

Persons or entities wishing to challenge an EU act on the grounds that it violates their 

rights under EU environmental law can do so using this mechanism, provided they meet 

the standing requirements. The independent and impartial nature of the CJEU and its 
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procedures is unquestioned.  

 

However, the standing requirements give rise to concerns about whether this mechanism 

is suitable to provide an ‘effective remedy’ where environmental challenges are concerned 

(see EQ1 on effectiveness). Indeed, the requirements of ‘individual concern’ and ‘direct 

concern’, have proven difficult to overcome for applicants wishing to introduce challenges 

on environmental grounds, especially for environmental NGOs. The requirement for the 

impact of the measure to be limited to the applicant challenging it – ‘individual concern’ – 

or for the measure to affect the subjective legal situation of the applicant – ‘direct concern’ 

– effectively rule out most environmental claims, which typically aim to defend the public 

interest in the environment.   

 

This appears to have led to an imbalance in terms of access to justice on environmental 

matters between industry applicants and environmental organisations. Of the 33 cases on 

environmental matters introduced so far under Article 263 TFEU, 22 were brought by 

industry, of which four were declared inadmissible and eight are ongoing. By contrast, 

environmental NGOs brought only three cases, one of which was declared admissible and 

two are ongoing.  

 

The relationship between Article 47 of the Charter and Article 263 TFEU was addressed by 

the CJEU in the Inuit case, in which it held that the Charter provision ‘is not intended to 

change the system of judicial review laid down by the Treaties, and particularly the rules 

relating to the admissibility of direct actions brought before the EU courts’. It therefore 

held that ‘the conditions of admissibility laid down in the fourth paragraph of Article 263 

TFEU must be interpreted in the light of the fundamental right to effective judicial 

protection, but such an interpretation cannot have the effect of setting aside the conditions 

expressly laid down in that Treaty’438.  

 

The position of the CJEU appears to be that this mechanism is coherent with Article 47 of 

the Charter, including for challenges relating to environmental matters. The CJEU also 

bases this assessment on the complementary nature of the mechanisms established under 

Article 263(4) TFEU and Article 267 TFEU439.   

 

Limitations to the direct challenge of EU acts on environmental grounds do not necessarily 

preclude applicants from challenging such acts before the national courts through the 

procedure provided in Article 267 TFEU, which may address any concerns in terms of 

access to an effective remedy. As highlighted by the Commission440, ‘a Member State will 

be in breach of the TEU and TFEU if no effective action is available before its courts for 

challenging a Union act where the conditions of the fourth paragraph of Article 263 are not 

met. Precisely the same will apply if the courts of a Member States refuse to make 

references for preliminary rulings pursuant to Article 267 TFEU on the validity of acts of 

the Union, where there are good grounds for believing that they may be invalid…’441.  

 

In relation to environmental challenges, the CJEU in C-664/15 Protect442, referred to Article 

47 of the Charter in conjunction with Article 9(3) of the Aarhus Convention, ruling that 

recognised environmental NGOs must be able to bring a legal challenge against a decision 

which might violate EU law, and that the Charter and Convention must be interpreted so 

as to block any national provisions denying participation rights as a party to administrative 

proceedings, where such status is a prerequisite to challenge decisions made in the 

framework of those proceedings.  

 

 
438 Case C-583/11 P Inuit Tapiriit Kanatami and Others v Parliament and Council, paras. 97-98. 
439 ibid., paras. 99-100. 
440 See Commission’s written submission of 14 March 2011, reference ARES(2011) 405472 - 12/04/2011. 
441 ibid, para. 9. 
442 Case C-664/15 Protect Natur-, Arten- und Landschaftsschutz Umweltorganisation v Bezirkshauptmannschaft 
Gmünd, Judgment of the Court (Second Chamber) of 20 December 2017. 
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In practice, there are issues with access to justice concerning challenges to EU acts on 

environmental grounds provided under Article 267 TFEU for individuals and environmental 

organisations (see EQ1 for more). This is essentially due to the heterogeneity of standing 

rules applicable to environmental claims across the Member States (despite CJEU case-

law), as well as the lack of challengeable measures at national level in certain cases.   

 

While, in theory, the complementary mechanisms of judicial redress under Article 263(4) 

TFEU and Article 267 TFEU are open to applicants wishing to challenge EU acts on 

environmental grounds, there are serious concerns relating to the access provided to 

individuals and environmental NGOs. For these applicants, it cannot be considered that 

the requirement for an effective remedy under Article 47 of the Charter is fulfilled.  

 

Environmental NGOs, however, also have access to an administrative procedure in order 

to challenge EU acts on environmental grounds. The judicial procedure under Article 

263(4) against decisions on requests for internal review is limited to the review of their 

procedural legality. The requirements under the Aarhus Regulation regarding the 

administrative act (i.e. individual scope and having legally binding and external effects) 

are also applicable to the judicial review (see EQ1 for a discussion of the effectiveness of 

the system based on those requirements). The majority of requests for internal review 

have been declared inadmissible due to non-fulfilment of these requirements. This raises 

questions about the effectiveness of the mechanism to provide access to justice for certain 

qualified entities to challenge measures in a way not available to them under the Treaty 

rules443.    

Coherence of the request for internal review system under the Aarhus Regulation with 

Article 41 of the Charter of Fundamental Rights 

 

The mechanism established by Article 10 of the Aarhus Regulation allows NGOs that meet 

the criteria set out in Article 11 to request the internal review of an administrative act 

adopted by an EU institution. Article 2 of the Aarhus Regulation defines administrative acts 

as acts of individual scope, adopted under environmental law and having legally binding 

and external effects.  

 

The mechanism under the Aarhus Regulation is specific to environmental administrative 

challenges and is only open to certain environmental NGOs.  

 

Once a request has been submitted, the Aarhus Regulation requires the institution 

concerned to consider the request (unless it is clearly unsubstantiated) and to provide 

reasons for its decision within 12 weeks, or 18 weeks at the latest, if it has not been able 

to meet the prior deadline despite exercising due diligence.  

 

These procedural requirements echo those of Article 41 of the Charter, on the right to 

have one’s affairs handled within a reasonable time by the institutions and bodies of the 

Union, and the obligation for the administration to give reasons for its decisions.  

 

One possible issue with regard to the compliance of this mechanism with Article 41 of the 

Charter concerns the requirement of impartiality. Indeed, the EU institution concerned 

remains the sole administrative body to decide whether the act should be reviewed, 

although the decision (and signature) on the answer to the request for internal review is 

always made by an administrative instance of a higher level than adopted the challenged 

act (e.g. the Commissioner). Impartiality in this case is dependent on the fact that 

Commissioners’ decisions on the request for internal review are made independently of 

the opinion of their services. Of the 41 requests for internal review submitted to date, 13 

 
443 Opinion of AG Szpunar, Case C-82/17 P TestBioTech, para 36 (pending);  
Opinion of AG Jääskinen, Joint Cases C-401/12 P to C-403/12 P Council of the European Union and Others v 
Vereniging Milieudefensie and Stichting Stop Luchtverontreiniging Utrecht, para 123 et seq.  
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were considered on the merits and none led to a change in the decision challenged.   

 

To date, no ruling of the CJEU pursuant to the possibility under Article 12 of the Aarhus 

Regulation to challenge the decision of the institution concerned on the request for internal 

review, has raised the issue of impartiality under Article 41 of the Charter.  

 

Similarly, analysis of the responses to the requests for internal review shows that the 

obligation under Article 41 of the Charter for the administration to give reasons for its 

decisions is respected under the administrative procedure.  

 

It is not possible to determine any incoherence between the request for internal review 

procedure established under the Aarhus Regulation and Article 41 of the Charter of 

Fundamental Rights.  

3.4.2.2 Conclusions 
 

The coherence between the mechanisms for judicial redress under Article 263(4) TFEU and 

Article 267 TFEU as a means of access to justice on environmental matters and Article 47 

of the Charter of Fundamental Rights were assessed with respect to the right for an 

effective remedy.  

 

The CJEU considered the judicial redress system coherent with Article 47 of the Charter. 

In the Inuit case, the CJEU stated that the Charter provision ‘is not intended to change the 

system of judicial review laid down by the Treaties, and particularly the rules relating to 

the admissibility of direct actions brought before the EU courts’. It therefore considered 

that ‘the conditions of admissibility laid down in the fourth paragraph of Article 263 TFEU 

must be interpreted in the light of the fundamental right to effective judicial protection, 

but such an interpretation cannot have the effect of setting aside the conditions expressly 

laid down in that Treaty’444.  

 

The CJEU also based this assessment on the complementary nature of the mechanisms 

established under Article 263(4) TFEU and Article 267 TFEU445. It held that the limitations 

to the direct challenge of EU acts on environmental grounds do not necessarily preclude 

applicants from challenging such acts before the national courts through the procedure 

provided in Article 267 TFEU, which may thus address any concerns in terms of access to 

an effective remedy. 

 

The CJEU does not refer to the excessive difficulties faced by individuals and environmental 

NGOs in bringing environmental challenges to EU acts under these provisions. Those 

difficulties are not structural but, rather, based on the interpretation of the requirements, 

i.e. direct concern and acts not entailing implementing measures. While those 

requirements could call into question the consideration of the system as an effective 

remedy, they could be solved with an interpretation in line with the Aarhus Convention.  

 

The request for internal review mechanism under the Aarhus Regulation appears to be  

coherent with the requirements of Article 41 of the Charter of Fundamental Rights.  

 

  

 
444 Case C-583/11 P Inuit Tapiriit Kanatami and Others v Parliament and Council, paras. 97-98. 
445 ibid., paras. 99-100. 
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3.5 EU added value 

Evaluating EU added value of the Aarhus Regulation means assessing the benefits resulting 

from its implementation that are additional to those that would have resulted from action 

taken solely under Articles 263(4) and 267 TFEU. It also aims to determine whether the 

Aarhus Regulation is still needed to achieve the objectives of access to justice, as defined 

by the Aarhus Convention and in line with the Treaty. 

 

This section provides an overview of the specific elements that justify the need for the EU 

to act by adopting the Aarhus Regulation in relation to granting access to justice to 

environmental NGOs. It takes into account the situation prior to the adoption of the Lisbon 

Treaty and after the introduction of the changes to Article 263(4) TFEU.  

 

The information used in this section is drawn from: 

◼ Analysis of legal texts, including the EU Treaties, the Aarhus Convention, the Aarhus 

Regulation; 

◼ Analysis of requests for internal review and relevant challenges initiated at EU level 

from the Excel database for mapping and DG questionnaires; 

◼ Official documentation on the ACCC’s case and Commission response; 

◼ CJEU case-law; 

◼ Stakeholder reports/position papers and views expressed in focus groups meetings; 

◼ The OPC. 

3.5.1.1 Main findings 

3.5.1.1.1 The Aarhus Regulation’s added value in ensuring the application of the 
Aarhus Convention 

Article 17 of the Aarhus Convention grants international regional organisations the 

possibility to be parties, and the EU ratified the Convention in 2005. The first element in 

recognising the added value of the Aarhus Regulation is the EU’s need to ensure proper 

implementation of the Convention, as a Party to it. According to Article 216(2) TFEU, 

international agreements concluded by the Union are binding upon its institutions and 

consequently rank higher than the acts adopted by those institutions446.  

 

The CJEU held that the EU has aligned its system with the Aarhus Convention through the 

provisions of the Aarhus Regulation, which provide NGOs with access to justice447. The EU 

system ensuring the implementation of the Aarhus Convention goes beyond the Aarhus 

Regulation. The CJEU stated that: 

‘…it cannot be considered that, by adopting Regulation No 1367/2006, which concerns 

only EU institutions and moreover concerns only one of the remedies available to 

individuals for ensuring compliance with EU environmental law, the European Union was 

intended to implement the obligations […] which derive from Article 9(3) of the Aarhus 

Convention.’ 

 

The added value of the Aarhus Regulation stems from its contribution to implementation 

of the Aarhus Convention. While the Aarhus Regulation is not the only mechanism to 

implement the Convention, it is a valuable element of the EU system adopted with this 

purpose.  

3.5.1.1.2 The Aarhus Regulation’s added value in ensuring access to justice as part 
of the EU system – prior to the Lisbon Treaty  

 
446 Joint Cases C 401/12 P to C 403/12 P Stichting Natuur en Milieu, 13 January 2015, p.52; Joint Cases C 404/12 
P and C 405/12 P Vereniging Milieudefensie, 13 January 2015, p.18. 
447 Joint Cases C 401/12 P to C 403/12 P Vereniging Milieudefensie, 13 January 2015; Joint Cases C 404/12 P 
and C 405/12 P Stichting Natuur en Milieu, 13 January 2015. 
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As stated in the Aarhus Regulation Recitals, the ultimate goal of access to justice is defined 

in Article 9(3) of the Aarhus Convention, requiring the Parties to ensure access to judicial 

or other review procedures for challenging acts and omissions by public authorities which 

contravene provisions of law relating to the environment while ensuring consistency with 

the Treaty.  

 

Article 19(1) of the Treaty on the European Union (TEU) requires the EU to guarantee a 

high level of legal protection for rights under EU law. Article 47 of the Charter of 

Fundamental Rights similarly safeguards the right to an effective remedy before a tribunal.  

 

Prior to the Lisbon Treaty, access to justice was set out in Article 230(4) TEC, according 

to which ‘[a]ny natural or legal person may […] institute proceedings against a decision 

addressed to that person or against a decision which, although in the form of a regulation 

or a decision addressed to another person, is of direct and individual concern to the 

former’.  

 

However, the interpretation by the CJEU of the concepts of ‘direct concern’ and ‘individual 

concern’ impose strict limitations on environmental NGOs with respect to initiating 

proceedings against acts related to environmental matters. EU measures were considered 

to be of direct concern where they directly affected the applicant’s legal position and left 

no discretion to the addressee, as they were ‘sufficient in themselves and require no 

implementing provisions’448. The CJEU defined in the Plaumann case, the concept of an act 

of individual concern as ‘a decision that affects them by reason of certain attributes which 

are peculiar to them or by reason of circumstances in which they are differentiated from 

all other persons and by virtue of these factors distinguishes them individually just as in 

the case of the person addressed.’ 

 

Evidence shows that this interpretation has led to the inadmissibility of all of the direct 

actions challenging EU acts on environmental grounds brought by environmental NGOs. 

This is because decisions on environmental matters typically concern public interests 

rather than the subjective interests of the applicant.   

 

The introduction of the request for internal review mechanism in the Aarhus Regulation 

was thus intended to enable qualified entities to challenge measures that they were 

previously unable to, under the Treaty rules449.  

3.5.1.1.3 The Aarhus Regulation’s added value in ensuring access to justice as part 
of the EU system - after the entry into force of the Lisbon Treaty 

With the introduction of Article 263(4) TFEU by the Lisbon Treaty on 1 December 2009, 

natural or legal persons were allowed to challenge ‘a regulatory act which is of direct 

concern to them and does not entail implementing measures’, which was intended to open 

up the conditions for bringing direct actions450. Under the new drafting of this provision, 

applicants introducing a challenge against ‘regulatory acts’ before the CJEU need only 

demonstrate ‘direct concern’ and that the act does not require development through 

implementing measures.  

Types of litigants 

 

The EU added value of the Aarhus Regulation was seen to facilitate the possibility for 

certain qualified entities to challenge measures that were previously ‘off-limits’ under the 

 
448 Case 294/83 Parti Ecologiste ‘Les Verts’ v EP [1986] ECR 1339. 
449 Opinion of AG Szpunar, Case C-82/17 P TestBioTech, para 36 (pending);  
Opinion of AG Jääskinen, Joint Cases C-401/12 P to C-403/12 P Council of the European Union and Others v 

Vereniging Milieudefensie and Stichting Stop Luchtverontreiniging Utrecht, para 123 et seq.  
450 Case T-18/10 Inuit Tapiriit Kanatami and Others v Parliament and Council [2011] ECR II-0000, para 50. 
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Treaty rules451. The reference to environmental NGOs is intended to meet this objective. 

The analysis of the Treaty provisions under Article 263(4) (third limb) shows that the new 

mechanism introduced by the Lisbon Treaty maintains a broader scope for standing and 

enables any natural or legal person to initiate proceedings for a judicial review under Article 

263(4), including environmental NGOs.  

 

The added value of the Aarhus Regulation lies in its objective to complement the EU Treaty 

system and facilitate access to justice to 'qualified entities'. This added value, however, 

stems from the requirements related to the types of acts rather than the categories of 

litigants, which are potentially well covered under the Treaty.  

Types of acts 

 

Article 263(4) TFEU provides a framework to challenge measures of individual or general 

application, which is a broader scope of acts that can be challenged, compared to those 

that are subject to administrative review through the Aarhus Regulation (i.e. acts of 

individual scope and with legally binding effects). However, Article 263(4) TFEU imposes 

additional obstacles, i.e. requiring the act to be of direct concern and acts not entailing 

implementing measures, which raise difficulties for NGOs in bringing challenges on 

environmental matters to the CJEU.  

 

Under the current system, access to direct judicial review of measures related to 

environmental law does not appear to be improved in comparison to the pre-Lisbon 

wording of Article 263(4) TFEU regarding access to justice for environmental NGOs. The 

new wording of Article 263(4) TFEU introduced by the Lisbon Treaty cannot be considered 

to meet the needs in terms of ‘facilitating’ access to justice for environmental NGOs that 

the Aarhus Regulation was created to address. 

 

The added value of the Aarhus Regulation thus remains its potential to be the mechanism 

enabling qualified entities to challenge measures that they could not have challenged 

under the Treaty rules452.  However, this enabling objective is not fully met due to the 

additional requirements imposed by the definition of administrative act under the Aarhus 

Regulation. The added value of the Aarhus Regulation could be improved, therefore.  

 

The analysis of the requests for internal review listed in the Commission repository and in 

the Excel database for mapping shows that the majority of such requests have been 

declared inadmissible due to non-fulfilment of the requirements set out by Articles 10(1), 

2(1)(f)(g)(h) and (2) of the Aarhus Regulation defining the ‘administrative act’, in 

particular the requirements for the act to be of individual scope, based under 

environmental law and having legally binding and external effects. 

 

The administrative act referred to in Article 10(1) of the Aarhus Regulation is defined in 

its Article 2(1)g) as any measure of individual scope, under environmental law and having 

legally binding and external effects. This definition does not allow environmental NGOs to 

submit a request for internal review of an EU act of general scope. This represents one of 

the main factors limiting the admissibility of the requests submitted by environmental 

 
451 Explanatory Memorandum, Proposal for a Regulation on the application of the provisions of the Aarhus 
Convention on Access to Information, Public Participation in Decision-making and Access to Justice on 
Environmental Matters to EC institutions and bodies, COM/2003/0622 final - COD 2003/0242; Opinion of AG 
Szpunar, Case C-82/17 P, TestbioTech, p. 36 (pending);  
Opinion of AG Jääskinen, Joint Cases C-401/12 P to C-403/12 P, Council of the European Union and Others v 
Vereniging Milieudefensie and Stichting Stop Luchtverontreiniging Utrecht, para 123 et seq.  
452 Explanatory Memorandum, Proposal for a Regulation on the application of the provisions of the Aarhus 
Convention on Access to Information, Public Participation in Decision-making and Access to Justice on 
Environmental Matters to EC institutions and bodies, COM/2003/0622 final - COD 2003/0242; Opinion of AG 
Szpunar, Case C-82/17 P TestBioTech, para 36 (pending).  
Opinion of AG Jääskinen, Joint Cases C-401/12 P to C-403/12 P Council of the European Union and Others v 
Vereniging Milieudefensie and Stichting Stop Luchtverontreiniging Utrecht, para 123 et seq.  
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NGOs to the Commission. Decisions on environmental matters are typically of public 

interest and of general scope, meaning that few acts on environmental matters are likely 

to be considered of individual scope. This is reflected in NGOs’ perceptions, with 

stakeholders noting the difficulty in proving individual scope in requests for administrative 

review as a key obstacle.  

 

An NGO cannot challenge acts of general scope on environmental matters under the 

Aarhus Regulation or Article 263(4) TFEU, firstly because, under the Aarhus Regulation, 

only acts of individual scope can be subject to a request for internal review, and secondly 

because, under Article 263(4) TFEU, proceedings before the CJEU can only be initiated 

against acts of general scope on environmental matters that are of direct concern to the 

natural or legal person. Acts on environmental matters aim to ensure the protection of a 

public interest and typically do not to defend a subjective legal right of direct concern to 

the environmental NGO.  

 

The requirement under the Aarhus Regulation that acts subject to request for internal 

review should be limited to acts that have legally binding and external effects excludes 

certain types of acts or decisions (e.g. Commission Communications, Commission 

statements).   

 

This is another limitation to admissibility of the requests for internal review, with seven of 

the 43 requests dismissed for not complying with this requirement. Article 9(3) Aarhus 

Convention does not expressly include this requirement. The CJEU has consistently held 

that an action for annulment under Article 263 is available for all measures adopted by 

the institutions, whatever their nature or form, which are intended to have legal 

effects453. In case C-583/11 P454, the CJEU defined regulatory acts in relation to the 

judicial procedure as acts of general application, other than legislative acts. While this 

omission could be interpreted as if the concept of regulatory act could cover legally binding 

and non-legally binding acts, the systematic jurisprudence starting from the ERTA case in 

relation to the, now, first and second paragraph of Article 263 limits the action for 

annulment to all measures adopted by the institutions, whatever their nature or form, 

which are intended to have legal effects455. As article 263(4) is applied ‘under the 

conditions laid down in the first and second paragraphs’, it could be concluded that 

regulatory acts subject to judicial review under Article 263(4) are only those that are 

legally binding.  

3.5.1.2 Conclusions 
 

Evaluating the EU added value of the Aarhus Regulation means assessing the benefits 

resulting from its implementation that are additional to those that would have resulted 

from action taken solely under the Treaty, in particular Article 263(4) TFEU.  

 

The added value of the Aarhus Regulation lies in contributing to the implementation of the 

Aarhus Convention. While the Aarhus Regulation is not the only mechanism to implement 

the Convention, it is a valuable element of the EU system of redress.  

 

As stated in the Aarhus Regulation Recitals, the ultimate goal of access to justice is defined 

in Article 9(3) of the Aarhus Convention, requiring the Parties to ensure access to judicial 

or other review procedures for challenging acts by public authorities which contravene 

provisions of law relating to the environment, while ensuring consistency with the Treaty.  

 

 
453 Case C-294/83 Les Verts v European Parliament, which also refers to Case 22/70, Commission v Council; 
Case C-325/91 France ν Commission  and Case C-57/95 France v Commission.   
454 Case C-583/11 P Inuit Appeal. 
455 Case 22/70 para 42 
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The introduction of the request for internal review mechanism in the Aarhus Regulation 

was intended to enable qualified entities, in particular environmental NGOs, to challenge 

measures that they were unable to challenge directly before the CJEU under the Treaty 

rules456. The reference to environmental NGOs is intended to address this objective. While 

Article 263(4) TFEU provides a framework to challenge measures of individual or general 

application, it imposes the additional obstacles of direct concern and acts not entailing 

implementing measures, which pose difficulties for NGOs in bringing challenges on 

environmental matters. The added value of the Aarhus Regulation remains its potential to 

be the mechanism enabling qualified entities to challenge measures that would be 

substantially impossible to challenge judicially by means of direct recourse to Article 

263(4) TFEU.  

 

However, this enabling objective is not fully met due to the requirements imposed by the 

definition of administrative act under the Aarhus Regulation. Analysis of the requests for 

internal review listed in the Commission repository and in the Excel mapping database 

shows that, while some requests have been considered admissible, the majority of 

requests for internal review have been declared inadmissible due to non-fulfilment of the 

requirements set out by Articles 10(1), 2(1)(f)(g)(h) and (2) of the Aarhus Regulation 

defining the ‘administrative act’, in particular the requirements for the act to be of 

individual scope and have legally binding and external effects.  

 

The added value of the Aarhus Regulation could therefore be improved. 

  

 
456 Explanatory Memorandum, Proposal for a Regulation on the application of the provisions of the Aarhus 
Convention on Access to Information, Public Participation in Decision-making and Access to Justice on 
Environmental Matters to EC institutions and bodies, COM/2003/0622 final - COD 2003/0242; Opinion of AG 
Szpunar, Case C-82/17 P, TestbioTech, para 36 (pending);  
Opinion of AG Jääskinen, Joined Cases C-401/12 P to C-403/12 P, Council of the European Union and Others v 
Vereniging Milieudefensie and Stichting Stop Luchtverontreiniging Utrecht, para 123 et seq.  
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3.6 Evaluation key findings  

 

The evaluation considered the performance of the current system of redress with regard 

to effectiveness, efficiency, relevance, coherence and EU added value. The key findings 

for each criterion are summarised in the sections below, while the final section presents 

conclusions in terms of the issues identified for further action.  

3.6.1 Effectiveness - key findings 

The evaluation of effectiveness examines the extent to which the available redress 

mechanisms, taken together, can provide access to justice in environmental matters, and 

how the current mechanisms impact society and the environment.  

 

The evaluation looks at the main features of each available mechanism, the categories of 

litigants that can present requests or challenges, the types of acts that can be challenged, 

and additional issues such as cost, complexity, length of procedures and the type of review 

available. The mechanisms are considered as a complete system, based on a number of 

key features, as outlined in the following figure. 

 
Figure 16: Key features of the three main redress mechanisms impacting effectiveness 

 
 

Key here is that there are situations whereby NGOs may be unable to challenge EU 

environmental acts due to limitations posed by the complete set of redress mechanisms. 

The assessment points to a complex context, and it is difficult to generalise without 

knowing how individual EU environmental acts will be interpreted in terms of their type or 

relationship to the party seeking redress. Nevertheless, it is possible to envisage certain 

situations in which NGOs would most likely be unable to challenge an EU environmental 

act. Among the most likely are:   

◼ For acts of general scope (a large proportion of environmental acts), there is no 

possibility to request an administrative review. Furthermore, acts triggering no legally 

binding effects cannot be the object of a request for internal review. 
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requirements at national 
level. Influenced by Charter 
of Fundamental Rights, 
Article 19(1) TEU and CJEU 
case-law, see Commission 
Notice

• National judges competent
(administrative, civil, 
criminal law) 

• National judges filter

• Covers acts entailing
national implementing
measures but may also cover 
acts not requiring national 
measures

Article 267 
TFEU
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◼ While acts of general scope can be reviewed through judicial mechanisms, where an 

NGO cannot prove individual or direct concern (which is usually the case) and there is 

no national implementing measure, the NGO cannot effectively challenge the act via 

the current direct mechanism. However, if they are able to trigger a national measure 

or find a national jurisdiction willing to deal with the case, any environmental NGO or 

individual granted standing under national law may request a preliminary ruling from 

the CJEU on the validity of the EU act (complicated and uncertain options).  

◼ For acts where there is a national implementing measure but the national law does 

not grant standing to either NGOs or individuals.  

◼ For acts where there is a national implementing measure but the relevant national 

court does not easily grant legal standing to NGOs (broad legal standing is granted by 

law and in practice in about half of the Member States). 

◼ For acts where there is a national implementing measure and there is the possibility 

to have standing to bring a case to the national court but the court does not make use 

of the preliminary ruling procedure with regard to the validity of the EU act. 

 

The higher objectives of the Aarhus Convention and the Charter of Fundamental Rights. 

i.e. to provide access to justice in environmental matters, are linked to important social 

and environmental impacts. The assessment of social impacts points to a sharp divide 

between environmental NGOs and representatives of industry or economic actors in their 

perceptions of the extent to which the current redress mechanisms provide political 

efficacy and trust in the system as a whole. Environmental NGOs, and to some extent EU 

citizens, express dissatisfaction with the current mechanisms, citing barriers to access 

them as a key concern. By contrast, representatives of industry perceive the system to be 

fair and the system of remedies to be complete. While the stakeholder sample is relatively 

small457, they are nevertheless highly consistent within each group and across different 

consultation activities (including those prior to this study). The environmental NGOs, in 

particular, provided very detailed responses explaining their dissatisfaction with the 

existing mechanisms (see Section 3.1.2.1 on social impacts, Annex 6 on the focus groups 

and Annex 7 OPC report).  

 

With regard to environmental impacts, the assessment shows that the current provision 

of access to justice for EU environmental acts has the greatest potential to impact decision-

making in the areas of pesticide manufacturing, GMOs, chemicals and industrial emissions 

related to pollution and climate change (as they are subject to authorisations or permits). 

There have been limited tangible effects to date in terms of the reversal or modification of 

EU acts or decisions, with most requests and challenges declared inadmissible and the 

remainder rejected on the merits. Nevertheless, some evidence of reversal has been 

shown and there is a deterrent effect to having redress mechanisms in place, albeit one 

that is difficult to measure in environmental terms. 

3.6.2 Efficiency - key findings 

The assessment of efficiency considers the effects or benefits of the intervention with 

respect to the resources required to achieve those effects. It looks at costs to the 

institutions that handle requests and challenges and the nature of those costs, as well as 

costs to applicants and how they impact the choice of mechanisms used. The key finding 

is that the monetary costs of the current system are not perceived as excessive by the 

institutions, given the requirement to provide access to justice and the resulting benefits 

in ensuring fundamental rights, social confidence in the system and a deterrent effect on 

environmentally harmful decision-making that supports better implementation and 

enforcement of EU environmental law. However, the nature of the workload can sometimes 

present a burden, particularly on the European Commission thematic DGs, where the task 

of handling requests for internal review and supporting judicial reviews is in addition to 

 
457 Based on 175 responses to the OPC (including 34 environmental NGOs and 29 business associations or 
companies), 54 responses to the Roadmap for this initiative (including 32 environmental NGOs and eight business 
associations or companies) and focus groups held individually for environmental NGOs and business associations. 
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the existing workload, unpredictable in its timing and can require very specialised staff. 

There is potential to reduce this burden, through further improvements to the procedures 

for submitting and handling requests, and better awareness among stakeholders of how 

to present and submit requests. The costs for NGOs to submit requests or bring judicial 

challenges depends largely on the type and amount of legal representation required. 

Findings suggest that administrative reviews are the least costly mechanism, while the 

costs of using the national courts systems are the highest, due to court fees (in some 

Member States), the need for legal representation and the length of the procedure. 

3.6.3 Relevance - key findings 

The evaluation of relevance considers the evolution in needs since the adoption of the 

Aarhus Regulation in 2006, in particular the extent to which the possibility to challenge 

regulatory acts introduced in 2009 by the Treaty of Lisbon to Article 263(4) TFEU, covers 

the access to justice needs that the Aarhus Regulation intended to address in order to 

address the objectives of the Aarhus Convention. The key finding is that this judicial 

mechanism is, in theory, available to NGOs, and concerns measures of both individual and 

general scope, which is broader than the request for internal review mechanism under the 

Aarhus Regulation. However, the CJEU interpretation of the requirement of ‘direct concern’ 

under Article 263(4) TFEU means that NGOs cannot initiate proceedings before the CJEU 

against acts of general application on environmental matters, as they typically aim to 

ensure the protection of a public interest rather than defending a subjective legal right of 

direct concern to a legal or natural person. The interpretation of regulatory acts and 

absence of implementing measures reduce that possibility still further. It can therefore be 

concluded that the introduction of the additional right to challenge regulatory acts brought 

about by the Lisbon Treaty has not altered the situation for NGOs and the objective 

originally addressed by the Aarhus Regulation remains relevant. However, the relevance 

of the Aarhus Regulation could be improved if it were designed to meet that need by 

removing the requirements triggering the main difficulties for NGOs to challenge EU acts.  

3.6.4 Coherence - key findings  

Two elements are considered in assessing coherence: coherence with access to justice 

provisions in EU environmental legislation; and coherence with access to justice in EU law 

in general, including the Charter of Fundamental Rights. The key finding with regard to EU 

environmental legislation is that access to justice procedures ensure that challenges 

related to EU acts covered by these Directives can be made at national level (if not at EU 

level) and this complements the system of redress mechanisms at EU level. However, this 

is subject to proper implementation of access to justice at national level, an area in which 

the analysis of effectiveness shows gaps in certain Member States with respect to legal 

standing. 

 

With regard to wider access to justice and fundamental rights, Article 47 of the Charter of 

Fundamental Rights requires there to be effective remedy before an independent and 

impartial tribunal for persons whose rights and freedoms under EU law have been violated. 

The key finding is based on CJEU rulings, which note the complementary nature of the 

review mechanisms established under Articles 263(4) and 267 TFEU and the Aarhus 

Convention to provide access to an effective remedy, and that the Charter was not 

intended to change the system of judicial review laid down by the Treaties. Nevertheless, 

the effectiveness assessment highlights concerns relating to the access granted to 

individuals and environmental NGOs. For these applicants, it cannot be considered that 

the requirement for an effective remedy under Article 47 of the Charter is always fulfilled, 

meaning that the possibility of incoherence exists in practice.  

 

The provisions of the Aarhus Regulation procedure for internal review are considered 

consistent with the requirement of Article 41 of the Charter of Fundamental Rights on the 

right to have one’s affairs handled within a reasonable time by the institutions and bodies 

of the Union, and the obligation for the administration to give reasons for its decisions. 
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The requirement related to the impartiality of the body in charge of deciding on the request 

for review of the administrative act may be considered met, on the basis that, on most 

occasions, the letter is signed by a higher-level civil servant within the relevant 

administration.  

3.6.5 EU added value - key findings 

The evaluation of EU added value focuses on the Aarhus Regulation, as the sole piece of 

EU legislation outside the TFEU provisions that was adopted for the purpose of providing 

the basis for access to justice in environmental matters at EU level. The key finding is that 

the added value of the Aarhus Regulation lies in its objective of addressing difficulties 

(under the Treaty) for environmental NGOs to directly access the CJEU to challenge 

decisions on environmental matters, given the requirements related to direct and 

individual concern applicable under what is now the second limb of Article 263(4). 

However, the additional requirements imposed by the definition of administrative act 

under the Aarhus Regulation means that this enabling objective is not fully met. The 

mapping and evaluation show that the majority of requests for internal review were 

considered inadmissible based on their failure to fulfil these requirements, which limits the 

added value of the Aarhus Regulation. An additional limitation is the lack of the General 

Court’s recognition of its capacity to address the substantial legality of the acts challenged 

under the Aarhus Regulation – although it is important to recall that judicial review is a 

separate form of redress to administrative review and that administrative review under 

the Aarhus Regulation can examine the procedural and substantive legality of the 

challenged act. It can thus be concluded that the Aarhus Regulation has added value that 

could be improved by broadening the scope of the types of acts that could potentially be 

challenged by environmental NGOs. 

3.7 Conclusions: issues to consider for further action 

The evaluation sought to identify whether the currently available redress mechanisms are 

fit to provide access to justice in environmental matters at EU level in a manner consistent 

with the fundamental principles of the Union legal order. The evaluation considered the 

mechanisms through the lens of various criteria, questions and indicators (see Annex 8). 

Based on the evaluation outcomes, two key issues limit the overall functioning of the 

current system of redress mechanisms in ensuring effective access to justice, which could 

usefully be addressed through policy action. One key issue is the extent to which NGOs 

are effectively able to access the existing review mechanisms. The second key issue 

concerns the functioning of the internal review mechanism. There are also a number of 

contextual issues linked to the impacts on different stakeholder groups, the environment, 

direct and indirect costs and other issues. These contextual issues would need to be taken 

into consideration when developing ways to address issues for action. 

 

These, along with their links to specific evaluation outcomes, are described in the points 

below. These conclusions form the basis for the development of measures and options in 

Section 4 of the report. 

3.7.1 Key issues for further action 

NGOs’ access to justice via the existing mechanisms 

The existing redress mechanisms have many benefits yet situations remain where NGOs 

cannot easily challenge EU acts that may contravene environmental law, despite the 

opportunities across all redress mechanisms. These have been considered in light of the 

relevant provisions of the Aarhus Convention, as well as the EU Charter of Fundamental 

Rights. To address these gaps, the following are considered issues for further action: 

 

◼ Under the Aarhus Regulation, environmental NGOs have the right to challenge 

administrative acts, which are defined as measures of individual scope. This definition 
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does not allow NGOs to challenge an EU act of general scope. Decisions on 

environmental matters are typically of public interest and of general scope, thus few 

acts on environmental matters can be considered of individual scope. According to 

environmental NGOs, difficulty in proving individual scope is a key obstacle in using 

the request for internal review mechanism. The individual scope requirement differs 

from the Article 263(4) TFEU requirement that the contested act be of direct and 

individual concern to the party bringing the challenge. There is scope to provide 

environmental NGOs with the right to request internal review of acts of general scope 

(Evaluation question 1, Section 3.1.1.2 and Evaluation question 2, Section 3.1.2.1.2). 

◼ The Aarhus Regulation provides for internal review where a Community institution or 

body has adopted an act under environmental law. The Aarhus Convention refers to 

the right to challenge acts and omissions which contravene provisions of the Parties’ 

law relating to the environment. For the sake of legal certainty, the use of terminology 

in the Aarhus Regulation that is closer to the wording in the Aarhus Convention would 

be desirable. The other EU review mechanisms also allow challenges to acts on 

environmental matters in a broad sense (Evaluation question 1, Section 3.1.1.2). 

◼ The administrative acts that can be subject to request for internal review under the 

Aarhus Regulation need to have legally binding and external effects. Article 9(3) 

Aarhus Convention does not expressly include this requirement. The CJEU has 

established that the ‘the general scheme of the Treaty is to make a direct action 

available against all measures adopted by the institutions which are intended to have 

legal effects'458, and has concluded that an action for annulment may proceed against 

measures adopted by EU institutions whatever their nature or form, which are 

intended to have legal effects459. In case C-583/11 P460, the CJEU defined regulatory 

acts in relation to the judicial procedure as acts of general application, other than 

legislative acts. There is scope, therefore, to clarify how the relevant provisions of the 

Aarhus Regulation ought to be interpreted (Mapping, Section 2.2.2 and evaluation 

question 1, Section 3.1.1.2).  

◼ Under Article 267 TFEU, any natural or legal person can challenge an EU act before 

the national courts. This typically occurs when the challenge before the national courts 

relates to a national implementing measure, which incidentally results in a request for 

preliminary ruling on the validity of an EU act. The mapping research for the study 

found that there has not been broad use of Article 267 TFEU to challenge the validity 

of EU acts on environmental matters over the years. Reasons for this include 

difficulties for NGOs to obtain standing before the courts and the high cost of 

proceedings in some Member States, and uncertainty about the use of the referral 

mechanism in some cases, due to lack of awareness among judges, complexity and 

burden of the procedure or a possible lack of competence on the part of some judges. 

There is scope for improvement in the way in which the procedures are handled at 

Member State level, allowing NGOs greater access to this mechanism as a way to 

challenge EU acts related to the environment in line with the Aarhus Convention 

(Mapping, Section 2.5.2 and Evaluation question 1, Sections 3.1.1.2, 3.1.1.4 and 

3.1.1.5). 

 
458 Case C-294/83 Les Verts v European Parliament, which also refers to Case 22/70, Commission v Council. 
459 Case C-294/83 Les Verts v European Parliament, which also refers to Case 22/70, Commission v Council; 
Case C-325/91 France ν Commission and Case C-57/95 France v Commission.   
460 Case C-583/11 P Inuit Appeal. 
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Effective functioning of the administrative review mechanism 

Effective functioning of the review mechanisms relies on efficient operations: review 

procedures should function smoothly, with procedures that are sufficiently clear and well-

communicated. This can also have the benefit of reducing costs in terms of administrative 

burden on the institutions that handle the requests and challenges. While it is 

acknowledged that costs per se cannot stand in the way of the provision of access to 

justice in environmental matters, the way in which the mechanisms operate can impact 

the administrative burden, as well as the overall effectiveness of the result. Measures that 

improve efficiency in delivery of access to justice can usefully be considered. More 

specifically: 

◼ The workload required to handle requests for internal review may at times be a burden 

on the Commission services, particularly those whose responsibilities cover many of 

the legislative provisions requiring EU acts or decisions related to the environment. 

The specific and technical nature of the work, as well as the multiple steps and 

participation of different actors required, can be complex and time-consuming 

(Evaluation question 5, Section 3.2.3.1). 

◼ There is scope to review the way in which the procedures are handled, in order to 

maximise efficiency. Possible ways to do this include a centralised database and a 

common template for submission of requests (Evaluation question 5, Section 3.2.3.1). 

◼ Both applicants and authorities need to be aware of the purpose and functioning of 

the administrative review procedure (Evaluation question 5, Section 3.2.3.1). 

◼ There must be sufficient time available, both for the NGOs to submit well-justified 

requests and for the Commission services to review and prepare correct responses, 

bearing in mind the unpredictable and complex nature of the work (Evaluation 

question 5, Section 3.2.3.1 and 3.2.3.2). 

◼ Proper provision of the administrative review procedure is line with Article 41 of the 

Charter of Fundamental Rights, which recognises the right to good administration, 

including timely and fair handling of affairs (Evaluation question 9, Section 3.4.2.1). 

 

3.7.2 Impacts and factors for consideration 

Developments in the Union’s legal order since the adoption of the Aarhus 

Regulation 

The entry into force of the Lisbon Treaty and its Article 263 is a key development since 

the adoption of the Aarhus Regulation. Article 263(4) TFEU introduces the possibility for 

natural or legal persons to challenge regulatory acts of direct concern to them that do not 

entail implementing measures. The Aarhus Regulation allows NGOs to request a review of 

administrative acts of Community institutions and bodies. Acts are defined as any measure 

of individual scope under environmental law, having legally binding and external effects. 

 

Any revision of or guidance linked to this legislation taken to address the issues outlined 

above simultaneously be an opportunity to ensure that the Regulation is aligned with the 

current Union legal order. 

 

◼ The evaluation found that the parallelism between the Aarhus Regulation and Article 

263(4) TFEU is less than the parallelism between the Regulation and the old Article 

230 TEC (Evaluation question 7, Section 3.3.1.1). 

◼ There is scope to account for the developments within the Union legal order since the 

adoption of the Aarhus Regulation (specifically the changes to the TFEU since the 

Lisbon Treaty with the addition of the ‘third limb’ of Article 263(4) TFEU, on regulatory 

acts of direct concern not entailing implementing measures) and to align EU legislation 

accordingly (Evaluation question 7, Section 3.3.1.2). 
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Impacts on key stakeholder groups 

The impacts on stakeholder groups are multi-faceted. Provision of access to justice is a 

fundamental right guaranteed by the EU. Beyond the legal implications, the right to 

question decisions that impact society is necessary to engender trust and confidence in 

government and authorities. From another perspective, there are cases where challenges 

to acts or decisions impacting the environment also impact economic activity, such as the 

development and marketing of products containing regulated substances. The key 

stakeholders here are environmental NGOs (and the citizens who support them) that would 

challenge acts or decisions impacting the environment, and the industries and economic 

actors most likely to be impacted by such challenges. Any actions taken would need to 

take account of the impact on each of these stakeholders and their key positions. 

 

◼ Environmental NGOs want a fair and equitable system that is practical to use and 

effective in terms of ensuring proper remedies (Evaluation question 2, Section 3.1.2.1) 

◼ Industry wants some assurance that the procedures work efficiently and that decisions 

are timely and based on the best available scientific and other evidence. There is 

concern about the potential for abuse should be system be broadened (Evaluation 

question 2, Section 3.1.2.1). 

Environmental impacts and benefits 

The current redress mechanisms have some important benefits for the implementation 

and enforcement of environmental legislation. These are compatible with the objectives of 

the Aarhus Convention and are part of the rationale for taking action on access to justice 

in environmental matters. 

 

◼ Any reversal or modification of acts or decisions linked to requests or challenges can 

have a positive environmental impact if the act or decision in question would have 

caused unnecessary or unlawful environmental damage (Evaluation question 2, 

Section 3.1.2.2). 

◼ Reversal or modification of an act may involve reference to previous environmental 

case-law and have the effect of underlining and consolidating that case-law 

(Evaluation question 2, Section 3.1.2.2). 

 

Public authorities are faced with a greater level of accountability in the extent to which 

their acts and decision comply with environmental laws and standards (Evaluation question 

2, Section 3.1.2.2). 



Study on EU implementation of the Aarhus Convention in the area of access to justice in environmental matters 
- final report 

   
   

  201 

4 Proposed options 

4.1 Design and assessment of measures 

 

As a Party to the Aarhus Convention, the EU is required to ensure that members of the 

public have access to administrative or judicial review procedures that allow them to 

challenge acts or omissions taken by the EU institutions and bodies, relating to the 

environment. The overall objective is to ensure that the system of redress mechanisms, 

taken as a whole, allows the EU to comply with its obligations as a Party to the Aarhus 

Convention in a way that is compatible with the fundamental principles of the Union legal 

order and its system of judicial review, taking into account the concerns expressed within 

the Convention (commitment at the 6th meeting of the Parties to the Aarhus Convention 

in September 2017). 

 

The first part of this study has examined the current system of redress mechanisms in 

detail on the basis of defined evaluation criteria and questions (See Annex 8). Its aim was 

to obtain a detailed, evidence-based understanding of how the system functions, as well 

as identifying gaps that may prevent the EU system from meeting its above-mentioned 

key objective and taking into account the concerns expressed by the ACCC and 

stakeholders. After carrying out this assessment (using research, consultation and analysis 

approaches defined in the EU Better Regulation guidelines), two main issues have emerged 

that could be addressed through policy action: 1) the existence of situations where certain 

categories of litigants find themselves unable to bring forward a request for administrative 

review or a judicial challenge due to legal and/or practical obstacles presented by the 

characteristics of the current EU system; and 2) the need to ensure the effective 

functioning of the administrative review mechanism, as the key legislative instrument  

dedicated to the implementation of the Aarhus Convention at EU level and that can 

realistically be modified. This is presented in detail in Section 3.7. 

 

The ultimate aim of the study is to support the Commission and the other EU institutions 

to decide a way forward, grounded in as much factual knowledge as is available. The study 

does not suggest one specific solution, but, rather, presents different policy options 

available to EU decision makers to address the various issues identified. To define policy 

action, a series of distinct measures have been developed, which relate to the different 

review mechanisms, their limitations and problems. They include non-legislative as well 

as legislative measures. These measures are then combined or grouped into distinct policy 

options that represent different possible solutions to fully address the desired objectives. 

Section 5 compares those options, assessing the economic, social and environmental 

impacts of each. 

 

The proposed measures have been designed by the study authors and discussed with the 

Commission services overseeing the study process, taking into account their potential to 

address the issues identified through the evaluation, their feasibility in legal terms and 

political considerations, such as their ease of adoption and implementation and possible 

impacts on key stakeholders. A SWOT461 analysis is used to present these high-level 

considerations of effectiveness and feasibility.  

 

For this assessment, strengths and weaknesses are the extent to which the measure will 

contribute to addressing the key issues for action identified in Section 3.7, or any 

drawbacks inherent in the measure that could prevent or limit achievement of the 

objectives. Opportunities and threats consider external elements that would come from 

difficulties in adopting or enacting a measure, i.e. impact on key stakeholders, the 

 
461 SWOT – Strengths, Weaknesses, Opportunities and Threats. As a commonly used technique to summarise 
and organise an assessment of the relative merits and drawback of possible policy measures, this tool was 
recommended by the study Terms of Reference and the Better Regulation toolbox (Tool#57 Analytical methods 
to compare options or assess performance).  
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complexity of securing approval from the required parties, etc. The approach to the SWOT 

analysis is illustrated in the figure below. While internal strengths and weaknesses can be 

addressed through the design of the proposed measure, the external opportunities and 

threats are less certain at this point (see Section 5 for further analysis).   

 
Figure 17: Illustration of SWOT analysis 

 

4.2 The status quo or zero option (Measure 0) 

 

The status quo or zero option means that no action is taken additional to those already in 

place. To assess this option, it is necessary to consider the existing mechanisms and how, 

given recent trends, the situation would evolve over time. An understanding of the 

situation without any additional policy action is an important first step, as it provides the 

baseline against which to compare the expected changes and impacts of proposed 

measures and options. It also serves as a possible course of action itself. 

 

The status quo option is grounded on the consideration that the EU has designed an 

administrative and judicial system based on the Aarhus Regulation and the judicial review 

mechanisms under Article 263(4) TFEU, complemented by Article 267 TFEU, which provide 

different possibilities for the members of the public, including NGOs, to challenge EU acts. 

The requirements for the implementation of that system are set up in the relevant 

legislation but have also been developed under CJEU case-law, which has the potential to 

further evolve over time, thus changing the current situation.  

 

While current trends show little evolution in jurisprudence with regard to Article 263(4) in 

respect of the definition and interpretation of some concepts that would provide greater 

access to justice, it is acknowledged that recent rulings provide a degree of flexibility from 

the CJEU in relation to certain requirements (see Section 3.2.1). For example, Microban 

(T-262/10) defines an act of direct concern as an act affecting the legal situation of the 

individual that leaves no discretion to its addressees. While this is not very different in the 

definition to the Plaumann test, the CJEU recognises that Article 263(4) TFEU, third limb, 

pursues an objective of opening up the conditions for bringing direct actions. Accordingly, 

the concept of direct concern cannot be subject to a more restrictive interpretation than 
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the notion of direct concern as it appeared in the fourth paragraph of Article 230 TEC. In 

a recent Paris, Brussels and Madrid case462 (T-339/16, T-352/16 and T-391/16) the 

General Court considered that an action for annulment may be brought by a public entity 

other than a Member State or an EU institution against a regulatory act when it is directly 

concerned. In the case at stake, the act prevented the public entity from exercising its 

own powers, having a direct effect on its legal position.  In addition, TestBioTech (T-

177/13) introduces some flexibility for the Court to refer to (not to judge) the lawfulness 

of a measure challenged via the Aarhus Regulation mechanism. In Industrias Químicas (C-

244/16 P), the Court introduces some flexibility in the interpretation of implementing 

measures to allow the admissibility of a challenge to parts of an act that are not subject 

to any implementing measures.   

 

However, these recent court rulings do not bring changes in the interpretation of the 

concepts that directly relate to the gaps faced by environmental NGOs in meeting the 

requirements for challenging EU acts using Article 263(4). Nor has any such trend been 

identified by stakeholders or recent legal literature.  

 

There is likewise the possibility that some of the concerns identified in the evaluation 

regarding the possibility for NGOs to challenge EU acts via the national courts (See Section 

3.1.1 and 3.7 with regard to the Article 267 procedure) will be alleviated in the future 

through actions by Member States, in line with Article 19(1) TEU, the relevant CJEU 

jurisprudence and the 2017 Notice on access to justice in environmental matters. 

However, without any guidance or requirements at EU level, this is less likely to occur. 

 

It can therefore be reasonably expected that this option would not fully address situations 

where environmental NGOs experience difficulties in challenging EU acts or decisions on 

environmental matters or achieve the objective of bringing the EU system closer to the 

Aarhus Convention. Rather, it relies on Member State action and CJEU jurisprudence to 

improve the situation.   

  
Table 30: Measure 0 Summary and SWOT analysis 

Measure 0: Status quo or zero option 

General objective The objective is to ensure that the EU system of redress 

mechanisms, taken together, allows the EU to comply with its 

obligations as a Party to the Aarhus Convention in a way that is 

compatible with the fundamental principles of the Union legal order 

and with its system of judicial review, taking into account concerns 

expressed within the Convention. 

Specific objective of 

the measure 

To ensure application of the current EU system of redress 

mechanisms by continuing to promote the development of certain 

actions to open the interpretation of the requirements for access to 

justice at EU level. 

Description of the 

measure 

Under this option (measures) no additional policy action would be 

taken. Maintaining the status quo includes the following: 

• No changes to the current Aarhus Regulation; 

• Relies on the recent trend in CJEU jurisprudence of introducing 

certain flexibility in the interpretation of the legal requirements 

(i.e. direct concern, implementing measures); 

• Relies on Member States improving national judicial systems in 

line with CJEU jurisprudence and 2017 Notice on access to 

justice in environmental matters. 

Expected result • Limited concrete improvements on access to justice in 
environmental matters but likely continuation of the evolution 

 
462 Joint cases T-339/16, T-352/16 and T-391/16 Villes de Paris, Bruxelles et Madrid v Commission  
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Measure 0: Status quo or zero option 

towards a more flexible although not completely effective 
system.   

Analysis Strengths: • Little to no effort required to implement. 

Weaknesses:  • Maintaining the current system is not likely  to be effective in 

achieving the objective of improving the situation of 

environmental NGOs in relation to their capacity to challenge 

EU acts on environmental matters, in particular through direct 

requests for administrative review to the relevant EU body and 

by bringing an action to the CJEU under Article 263(4) TFEU. 

• It does not fully answer the objective of bringing the EU system 

closer to the Aarhus Convention.  

Opportunitie

s:  

• More integrated approach to the different mechanisms of the 

EU system, in particular improving integration of EU level 

mechanisms and national level use of Article 267 TFEU.  

• Avoids increasing the legal uncertainty for business and 

industry associated with an opening of access to justice in 

environmental matters at EU level. 

Threats:   • No improvement on the situation of litigants experiencing 

difficulties in challenging EU acts; would likely have negative 

impact on NGOs and other stakeholders who have consistently 

expressed the view that the current system is unsatisfactory. 

• Current analysis of the ACCC, as adopted in the findings 

published in 2017 will be  contested, causing a negative 

reaction at international level.  

EU Member States who have requested the Commission to 

identify ways to ensure compliance with the Aarhus Convention 

might not consider this a satisfactory answer.   

 

4.3 Non-legislative measures  

4.3.1 Administrative review Guidance (Measure A1) 

This measure would consist of Commission guidance in the form of a notice or other formal 

document463 on the Aarhus Regulation, aimed at both an ‘internal’ audience (i.e. the 

various Commission services charged with handling requests for internal review) and an 

‘external’ audience (i.e. environmental NGOs that can submit requests under the 

provisions of the Regulation, as well as other interested stakeholders). This guidance 

would primarily address the administrative review procedure. The guidance would aim to 

improve the functioning of the request for internal review procedure, based on findings 

from the current evaluation and experiences of the functioning of this mechanism. 

Clarification could also ensure that good practices and approaches in preparing and 

reviewing requests are applied consistently. 

 

The practice shows that there have been cases where different grounds were used in 

replies to requests for internal review declaring such requests inadmissible. While these 

differences in approach might be justified by the specific circumstances of the case, it 

cannot be excluded that a clarification might be beneficial for both stakeholders and 

Commission staff dealing with similar review requests.  

 

Commission guidance could therefore clarify the interpretation of certain concepts under 

the Aarhus Regulation that are at risk of being applied differently by various Commission 

services, such as: ‘individual scope’, ‘legally binding and external effect’, ‘environmental 

 
463 It should be noted that any guidance involving interpretative content would take the form of a Commission 
Notice, i.e. an interpretative communication.  
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law’, Article 2(2) Aarhus Regulation exemptions. As some of these concepts have already 

been subject to interpretation by the CJEU, the guidance document would further clarify 

and provide consistency. It would also be an opportunity to draw attention to the CJEU 

case-law cited in Sections 2 and 3 of this study.  Moreover, the guidance document would 

be an opportunity to clarify other concepts that might be introduced in the Aarhus 

Regulation through future legislative measures or to provide guidance on the use of the 

different mechanisms, including the judicial review under Article 267. It would provide 

more clarity to NGOs, making them less likely to spend time unnecessarily on requests for 

internal review when other mechanisms such as the national court would be the more 

appropriate route. However, if not accompanied with legislative measures, it will have a 

limited impact on addressing the situations where environmental NGOs experience 

difficulties in challenging EU acts or decisions on environmental matters linked to those 

requirements.  

 

The measure should also improve the effectiveness of the mechanism, as the services 

would have clearer guidance to follow when requested to review an act adopted by them, 

while greater certainty about the response and the arguments to be used would reduce 

the challenges of these decisions to the CJEU. Finally, the measure would contribute 

towards ensuring that the internal review procedure is in line with the right to good 

administration in Article 41 of the Charter of Fundamental Rights.  

 

The evaluation also found (see EQ 5 Section 3.2.3.1) that the request for internal review 

procedure can present a heavy workload for the Commission services. Some of this 

‘burden’ is due to the highly complex and/or specialised nature of the requests, and the 

fact that the timing of workload requirements is impossible to predict or plan for in 

advance, along with the short time limits to carry out the work. Other issues relate to the 

fact that multiple similar (or identical) requests are sometimes lodged separately yet 

require the same amount of effort.   

 

It was further noted in the evaluation that the practice of handling requests for internal 

review has improved over time as the institutions have gained experience. The 

establishment of the network of Aarhus coordinators in 2015 contributed considerably to 

this process. The possibility to join similar cases has been recognised by the Ombudsman 

as a good tool for managing the administrative workload464. In addition to clarifying legal 

concepts around admissibility and other issues, this measure could take note of good 

practice in the effective and efficient handling of challenges and ensure that different 

services and sub-units learn from one another and build on this. 

 

Implementation of this measure could also be the opportunity to make any desired formal 

or structural changes in the procedure for handling internal review requests. During the 

evaluation, some of the Commission services suggested that a centralised database for 

handling requests could be useful. 

 

The guidance would also have an external audience, addressing environmental NGOs and 

other stakeholders concerned with the procedure. It would clarify the procedure and its 

purpose, and de-mystify some of the requirements, explaining their legal reasoning in 

more accessible terms. It could also provide suggestions to NGOs on how to submit 

requests in a way that would allow for more efficient processing – a common template is 

one possibility.  

 

Should there be any legislative changes to the Aarhus Regulation triggered by the current 

evaluation process (i.e. through the adoption of legislative measures presented in the 

following section), the guidance could be a complementary measure to present the 

 
464 The European Ombudsman decision in case 1087/2018/LM (which concerns complaints for possible breach of 
EU law by a Member State) touches, inter alia, on the use of online information notices to communicate with 
complainants, when multiple complaints are submitted on the same matter, see: 
https://www.ombudsman.europa.eu/en/decision/en/113177.  
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changes, the objectives pursued by their adoption and the results expected.  

 
Table 31: Measure A1 Summary and SWOT analysis 

Measure A1: Administrative review Guidance 

General objective The objective is to ensure that the EU system of redress mechanisms, 

taken together, allows the EU to comply with its obligations as a Party 

to the Aarhus Convention in a way that is compatible with the 

fundamental principles of the Union legal order and with its system 

of judicial review, taking into account concerns expressed within the 

Convention. 

Specific objectives of 

the measure 

• Ensure that the request for internal review procedure is handled 

as effectively and efficiently as possible, i.e. through consistent 

interpretation of requirements and minimising the burden on 

Commission institutions in handling requests.  

• Communicate recommendations to NGOs on how best to present 

requests to ensure more effective and efficient handling of 

requests for internal review.  

• Build on existing good practices in management of the 

procedure. 

• Improve the integrated implementation of the different 

mechanisms of the EU system on access to justice, in particular 

the Aarhus Regulation and Article 267 TFEU. 

Description of the 

measure 

• Adoption of Commission Guidance on the Aarhus Regulation in 

order to:  

o Clarify definitions of relevant concepts under the Aarhus 

Regulation that are applied by different actors (Commission 

services, environmental NGOs), such as: ‘individual scope’; 

‘legally binding and external effect’; ‘environmental law’, 

Article 2(2) Aarhus Regulation exemptions.  

o Communicate the legal rationale behind the approach and 

recommendations to NGOs on how best to present requests 

to ensure more effective and efficient handling of requests 

for internal review.  

• Provide the basis for any structural changes, such as a 

centralised database or institutional responsibilities. 

• Provide the basis for any procedural changes to the process 

within the EU institutions, building on good practices. 

Expected results • Improved understanding of Commission services and relevant 
stakeholders involved in the procedure of requests for internal 
review under the Aarhus Regulation. Limited impact in 
addressing the situations where environmental NGOs experience 

difficulties in challenging EU acts or decisions on environmental 
matters. 

• The definition of certain concepts under the Aarhus Regulation 
could complement or replace a legislative option amending the 
relevant concepts that limit NGO capacity to challenge EU acts.  

• Better targeted requests for internal review that allow for more 

efficient handling by Commission services. 

• Possible reduction of court cases following contested review 
decisions. 

• Reduction or limitation of the administrative burden on 
Commission services due to improved handling procedures. 

• Improve the implementation of any possible legislative 
amendments to the Aarhus Regulation.  

Analysis Strengths: • Improve implementation of existing legislation. 
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Measure A1: Administrative review Guidance 

• Commission Communication or Notice does not require a 

legislative procedure and is easier to adopt, as well as to adapt 

to future changes.   

• Possible efficiency gains based on improvements to the 

procedure and awareness of users.  

Weaknesses:  • It does not have the same legal value as EU legislation vis-a-vis 

third parties. However, the interpretative communication has 

legal effects as it binds the Commission on the interpretation 

stated in it. Used alone (without complementary legislative 

changes to the Aarhus Regulation), it would not fully address 

the issues faced by NGOs in accessing justice regarding EU acts 

or decisions on environmental matters.  

Opportunities

:  

• Supports existing initiatives, such as the Commission’s Aarhus 

Network.  

• Complements the existing Commission Notice on access to 

justice on environmental matters. 

• Possible positive reaction from environmental NGOs through 

their better understanding of the procedure and detailed 

handling arrangements. 

• The Guideline would contribute to ensure that the 

administrative procedure is in line with Article 41 of the Charter 

of Fundamental Rights in relation to good administration 

principle 

Threats:   • Vulnerability of the non-legislative measures whose proposed 

interpretation could be challenged or not implemented by the 

relevant parties.  

• Potential for the interpretation proposed in the Guidance to be 

challenged before the CJEU.  

• While there is usually consistency between a Notice and CJEU 

case-law, the CJEU could potentially change the interpretation 

through new case-law. 

 

4.3.2 Judicial review Guidance (Measure A2) 

The research found that there has not been a broad use of Article 267 TFEU to challenge 

the validity of EU acts on environmental matters over the years. A number of reasons were 

identified for this, namely: difficulties for NGOs to obtain standing before the courts and 

the high cost of proceedings in some Member States; and uncertainties about the use of 

the referral mechanism in some cases, due to lack of awareness among judges, 

complexity, length and burden of the procedure or a possible lack of competence on the 

part of some judges (see Section 2.6). At the same time, the evaluation found that many 

environmental NGOs have been reluctant to use the mechanism due to the complications 

mentioned above, even when EU acts have clear implementing measures at national level 

(See Section 3.1.2.1.4). 

 

While Measure A1 would primarily address the administrative review procedure, Measure 

A2 would consist of a Commission Notice on the role of the Article 267 mechanism for 

validity references as a route to challenge EU environmental acts. The guidance would be 

an opportunity to clarify the relevant rules, thus filling the gaps identified in this study in 

relation to the availability of this information (See Section 3.1.1.2 on Types of acts covered 

by Article 267 TFEU). The main target audience would be the environmental NGOs and the 

national judges. The aim would be to simultaneously raise awareness about the existence, 

purpose and ways to use this mechanism and proper procedures to follow to ensure its 

effective functioning. The Commission Guidance would complement the existing 
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Commission Notice on Access to Justice in Environmental Matters465.  

 

Measure A2 is an opportunity for the Commission to present its interpretation on the 

proper implementation of Article 267 TFEU and support Member States to improve access 

to justice on environmental matters at EU level in line with the Aarhus Convention with 

potential to avoid initiating other type of measures. For example, the European 

Commission has the prerogative under Article 17 TEU to ensure the implementation of EU 

law through different tools, including the possibility to initiate infringement procedures 

under Article 258 TFEU against Member States for their lack of proper implementation of 

Article 267 TFEU.  

 

While this measure contributes to improving the implementation of the current legal 

framework on access to justice within the EU system taken as a whole, it does not address 

the situations on access to justice at EU level where environmental NGOs experience 

difficulties in challenging EU acts or decisions on environmental matters under the Aarhus 

Regulation. 

 

The Commission Notice could also be complemented with awareness-raising actions to 

improve its effectiveness, for example through the existing framework of cooperation with 

national judges466.  

 
Table 32: Measure A2 Summary and SWOT analysis 

Measure A2: Judicial review Guidance  

General objective The objective is to ensure that the EU system of redress mechanisms, 

taken together, allows the EU to comply with its obligations as Party to 

the Aarhus Convention in a way that is compatible with the 

fundamental principles of the Union legal order and with its system of 

judicial review, taking into account concerns expressed within the 

Convention 

Specific objectives of 

the measure 

• To facilitate the use of Article 267 TFEU to challenge the validity of 

EU acts on environmental matters through national courts as a 

mechanism that is part of the EU system on access to justice.  

• Improve the integrated implementation of the different 

mechanisms of the EU system on access to justice, in particular the 

Aarhus Regulation and Article 267 TFEU.  

Description of the 

measure 

• Adoption of a Commission Notice on Access to Justice in 

environmental matters that would explain the possibilities for legal 

use of Article 267 to challenge the validity of EU acts on 

environmental matters to stakeholders and national judges;  

• The Commission Guidance would complement the existing 

Commission Notice on Access to Justice in Environmental Matters; 

• The Commission Guidance could be complemented with 

awareness-raising awareness actions, for example through the 

existing framework of cooperation with national judges. 

Expected results • Improve understanding of the possibilities offered by Article 267 to 
challenge EU acts through national courts amongst stakeholders 

and national judges; 
• Possible improved functioning of the Article 267 mechanism in 

terms of standing for NGOs, judges’ willingness and competence to 
request validity references for EU environmental acts. 

Analysis Strengths: • A Commission Notice does not require legislative procedure and it 

is easier to adopt, as well as to adapt to future changes;  

 
465 Commission Communication C(2017) 2016 final, of 28.4.2017. 
466 For example, the European Union Forum of Judges for the Environment (EUFJE), which gathers judges from 
national courts across the EU Member States and aims to foster the knowledge of environmental law among 
judges and contribute to better implementation and enforcement of environmental law. https://www.eufje.org 
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Measure A2: Judicial review Guidance  

• It would support Member States on implementing Article 267 

TFEU, with the potential to avoid initiating infringement 

procedures;  

• Effective guidance is followed generally by Commission services, 

stakeholders and the CJEU; 

• Will reflect existing case-law of the CJEU. 

 
Weaknesses:  • It does not have the same legal value as EU legislation vis-a-vis 

third parties. However, the notice has legal effects as it binds the 

Commission on the way the law is described in it. 

• As an individual measure, it improves the implementation of the 

existing legal framework but it does not provide a solution to the 

identified situations on access to justice at EU level where 

environmental NGOs experience difficulties in challenging EU acts 

or decisions on environmental matters under the Aarhus 

Regulation, as they are not linked to its interpretation. 

Opportunities

:  

• A Commission Communication does not require a legislative 

procedure and is easier to adopt  

• Notices are easy to adapt to future changes 

• Complements the existing Commission Notice on access to justice 

on environmental matters for Member States. 

Threats:   • While a Notice will reflect existing CJEU case-law, the CJEU could 

potentially change the interpretation through new case law 

• Vulnerability of the non-legislative measures whose proposed 

interpretation could be challenged or not implemented by the 

relevant stakeholders or Member States.  

• Heavy use of preliminary ruling mechanism, potentially creating a 

burden on national as well as EU institutions 

• Member States’ negative reaction towards an action that focuses 

on the national level and is not addressing direct access to the CJEU 

on environmental matters by NGOs in response to the ACCC 

procedure and findings. 

 

4.4 Legislative measures 

Considering the above-mentioned objective to ensure that the EU system of redress 

mechanisms, taken as a whole, allows access to justice in line with the Aarhus Convention, 

the analysis has shown that each of the three currently available redress mechanisms 

presents limitations and drawbacks, both when considered individually and in combination.  

 

In relation to the administrative review procedure set out by Article 10(1) of the Aarhus 

Regulation, the key element is the definition of administrative acts under Article 2(1), 

letters (f), (g) and (h) of the Aarhus Regulation as measures of individual scope, having 

legally binding and external effects and adopted under environmental law.   

 

The mapping statistics in section 2 indicate a limited admissibility rate of the requests for 

administrative review brought by NGOs and a limited scope of the types of act subject to 

the administrative review mechanism due to the requirements that the measure be of 

individual scope with legally binding effects (Section 2.2 and 2.3). Decisions on 

environmental matters are typically of public interest and of general scope467, not of 

 
467 Aarhus Convention Compliance Committee, Findings and recommendations ACCC/C/2008/32 (Part II) p.8 
state ‘…acts adopted in the field of the environment are mostly acts of general application’ - referring to the 
General Court ruling Stichting Milieu p 76, case annulled in appeal on case C-404/12 P and C-405/12 P, 13 
January 2015. Commission Notice on Access to Justice in Environmental Matters C(2017) 2616 final p. 30 states 
‘…environmental protection usually serves the general public interest and does not usually aim at expressly 
conferring rights on the individual.’  
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individual scope. Therefore, the number of acts on environmental matters that can be 

considered of individual scope is not high. In addition, the authors consider that there is 

evidence that the requirement for the act to have legally binding effects entails a limitation 

to the possibility for NGOs to successfully request the administrative review of certain EU 

acts in environmental matters (see section 3.1.1.2.1).   

 

In relation to the judicial review mechanisms, the interpretation by the CJEU of the notion 

of regulatory acts, direct concern and implementing measures under Article 263(4) blocks 

this avenue for a significant number of litigants and types of acts on environmental matters 

as they are not related to any economic or other specific activity of the complainant. The 

Article 267 TFEU mechanism presents uncertainties linked to competence of national 

judges, issues of legal standing at national level which often require also direct interest, 

the potential lack of national implementing measures link to an EU act and the role of 

national courts for challenging EU acts when there are no related implementing measures.  

 

This leaves a gap whereby NGOs who wish to challenge an EU act cannot always easily do 

so, as they cannot meet the requirements of the Aarhus Regulation or the Article 263(4) 

TFEU to obtain admissibility of a request for internal review or standing to challenge an 

EU act directly before the CJEU. When this is taken in consideration together with the 

uncertainties involved in using the national court systems to request a validity reference 

under Article 267 TFEU, it emerges that there are situations where access to a reasonably 

effective redress mechanism cannot be obtained.  

 

The legislative measures proposed in this section aim to address some of the issues 

described above by modifying the Aarhus Regulation with the aim to expand the scope of 

acts that can be challenged to cover regulatory acts not entailing implementing measures. 

This terminology ensures a parallelism with Article 263(4) TFEU, providing a solution that 

ensures the complementarity of the different review mechanisms with a view to ensure 

that the objective of access to justice is achieved taking into account the EU system as a 

whole.   

 

They include measures that would address the difficulties brought by the Aarhus 

Regulation concept of ‘administrative act under environmental law’, which is defined as 

acts of individual scope having legally binding effects. This would be done by: 

◼ Introducing the possibility to request the review of regulatory acts, thereby expanding 

the scope of acts that can be subject to challenge, overcoming the restrictions derived 

from the concept of administrative acts as measures of individual scope. The 

regulatory acts would be limited to those not entailing implementing measures, 

thereby creating a parallelism with Article 263(4) TFEU and recognizing the role of 

Article 267 TFEU while complementing these mechanisms. 

◼ Clarifying the scope of the Aarhus Regulation review mechanisms to cover those acts 

which relate to the environment.  

 

In addition, another measure aims at addressing the strict procedural timelines under the 

Aarhus Regulation. The final measure relates to a new proposal for a Directive on access 

to justice at national level. There are other proposed legislative measures that address 

issues identified as triggering situations where environmental NGOs have difficulties in 

challenging acts but are considered less feasible or justified; they are listed in a dedicated 

section.  

 

4.4.1 Change reference to individual scope (Measure B1)  

The research carried out for the evaluation of the current situation on access to justice in 

environmental matters at EU level found that the types of acts covered by the Aarhus 

Regulation procedure are very limited and provide insufficient access to review 
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mechanisms (see section 2.2 and 2.3). The Aarhus Regulation defines administrative acts 

as measures of individual scope with legally binding and external effects. The notion of 

individual scope has been defined in relation to measures of general scope468. Decisions 

on environmental matters are typically of public interest and of general scope469. 

Therefore, the number of acts on environmental matters that can be considered of 

individual scope is not high. Similarly, the mapping statistics showed that during 2006-18 

the majority of requests for internal review brought by NGOs were declared inadmissible 

by the Commission due to the lack of individual scope of the act challenged. Namely 25 

out of 43 were rejected due to the individual scope requirement (See section 2.2).  

 

This, combined with the strict interpretation by the CJEU of the notion of direct concern 

and implementing measures470 under Article 263(4) and the uncertainties surrounding the 

use of the Article 267 mechanism identified in the present evaluation (e.g. those related 

to legal standing, national judges competence or tendency to filtering, see section 2.5 and 

3.1.1) led to the conclusion that there are gaps whereby NGOs who wish to challenge an 

EU act cannot easily do so. This proposed measure would address this issue by revising 

the provisions of the Aarhus Regulation so that any environmental NGO that meets the 

criteria set out in Article 11 would be able to seek internal review not only of administrative 

acts (covering those of individual scope having legally binding and external effects), but 

also of acts of general application or regulatory acts adopted by EU institutions and bodies 

not entailing implementing measures.  

 

This measure would aim to widen the possibility of administrative challenges to EU 

regulatory acts that cannot be challenged through other EU redress mechanisms. It 

provides for a parallelism with Article 263(4) and in in line with the EU intention that the 

Aarhus Regulation guarantees access to justice in complementarity with the other redress 

mechanisms under the EU system. It acknowledges that regulatory acts entailing 

implementing measures would be challengeable through other mechanisms, for example 

Article 267 TFEU.  

 

The proposed measure is also in line with the CJEU jurisprudence stating that where 

implementation is a matter for the national authorities, the invalidity of general measures 

may be pled before the national courts and cause the latter to request the Court of Justice 

for a preliminary ruling471.  

 
Table 33: Measure B1 Summary and SWOT analysis 

Measure B1: Change reference to individual scope  

General objective The objective is to ensure that the EU system of redress mechanisms, 

taken together, allows the EU to comply with its obligations as Party 

to the Aarhus Convention in a way that is compatible with the 

fundamental principles of the Union legal order and with its system 

of judicial review, taking into account concerns expressed within the 

Convention 

Specific objective of the 

measure 

• Overcome the restrictions deriving from the definition of 

administrative act as measures of individual scope, expanding 

the types of acts subject to challenge.  

 
468 Commission decision on case 28 of Request for internal review repository and case T-12/17 
469 Aarhus Convention Compliance Committee, Findings and recommendations ACCC/C/2008/32 (Part II) p.8 
state ‘…acts adopted in the field of the environment are mostly acts of general application’ - referring to the 
General Court ruling Stichting Milieu p 76, case annulled in appeal on case C-404/12 P and C-405/12 P, 13 
January 2015. Commission Notice on Access to Justice in Environmental Matters C(2017) 2616 final p. 30 states 
‘…environmental protection usually serves the general public interest and does not usually aim at expressly 
conferring rights on the individual.’  
470 C 456/13 T&L Sugars;  
471 Case 294/83 Les Verts v European Parliament 
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Measure B1: Change reference to individual scope  

Description of the measure The measure would require an amendment to the text of the Aarhus 

Regulation that would specify that NGOs could review acts of general 

application or regulatory acts, not entailing implementing measures. 

Art 10 would be amended by introducing an additional paragraph 

complementing current article 10(1) that would ensure that any NGO 

which meets the criteria set out in Art 11, is entitled to make a 

request for internal review to the Community institution or body that 

has adopted a regulatory act not entailing implementing measures.  

Expected results • NGOs can challenge regulatory acts (of general scope) and not 

only acts of individual scope. As most environmental acts are of 

general scope, this considerably widens the acts covered by the 

Aarhus Regulation. 

• The concept of administrative act is complemented with the 

notion of regulatory acts not entailing implementing measures 

creating a parallelism with the provisions of Art. 263(4) TFEU.   

Analysis Strengths: • The main barrier (individual scope) for NGOs to use the 

mechanism is addressed, expanding the type of acts subject to 

challenge to acts of general application. 

• It ensures complementarity of the redress mechanisms 

respecting the intention to analyse the EU system as a whole for 

ensuring implementation of the Aarhus Convention. Regulatory 

acts that can be subject to review procedure are those not 

entailing implementing measures because those entailing 

implementing measures can be subject to challenge through 

other means, for example Article 267 TFEU.  

Weaknesses:  • The proposal does not expand to all types of non-legislative acts; 

it expands to certain types of acts of general scope excluding 

those entailing implementing measures, as they could be subject 

to review through other means. 

• The problem would remain in those cases where the act cannot 

be challenged at national level through the Article 267 procedure 

due to issue of standing, cost or other uncertainties. Could be 

relieved in combination with Measure A2 or B4. 

• The proposal in this form would introduce a reference to 

regulatory acts, which are not defined in the Regulation. The 

authors consider that the interpretation by the CJEU of regulatory 

acts as acts of general application that are non-legislative acts 

does not yet make it completely clear whether this concept 

includes acts that are not legally binding – see, however, analysis 

in Section 3.1.1.2.1.   

Opportunities: • Responsive to calls by environmental stakeholders who have 

expressed concern over the concept of administrative act 

requiring it to be of individual scope  

 

• Enforcement mechanisms at EU and national level would be 

strengthened as a wider scope of EU acts could be challenged 

• By expanding the scope of acts that can be reviewed it would 
improve the potential negative environmental impacts of any 
regulatory acts that contravene EU environmental law as 
identified by NGOs would be avoided  

Threats:   • Requires EU co-legislators to agree and their support is not clear 
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Measure B1: Change reference to individual scope  

• The measure might generate additional compliance costs and 

administrative burden on the EU institutions receiving the 

requests for internal reviews 

• By expanding the scope of acts that can be reviewed it could have 

an impact on decision making process of certain industrial sectors 

by increasing uncertainty around the adoption of some regulatory 

acts. 

 

4.4.2 Change reference to environment (Measure B2) 

Measure B2 aims to address perceived restrictions to the administrative procedure and the 

related judicial review procedures available to NGOs under the Aarhus Regulation. The 

measure proposed entails a modification to the Aarhus Regulation, i.e. by removing the 

requirement that acts be adopted ‘under environmental law’ to cover all acts related to 

the environment.  

 

The mapping found that three of the 43 requests for internal review were dismissed as 

inadmissible because the issue at stake was not considered under environmental law. In 

one key case472 that went to judicial review, the CJEU interpreted the concept of 

‘environmental law’ under the Aarhus Regulation broadly. It referred to  Article 2(1)(f) of 

Regulation (EC) No 1367/2006 which defines environmental law as any EU legislation that 

contributes to the pursuit of the objectives of EU policy on the environment as they are 

set out in Article 191(1) TFEU. The concept of ‘environmental law’, should be understood 

to have ‘a broad meaning, not limited to matters relating to the protection of the natural 

environment in the strict sense’. In the case at stake, it concluded that the topic should 

be considered within the scope of environmental law. While given the text of the Regulation 

and its interpretation by the CJEU case-law, the current provisions could be argued to be 

sufficiently broad, this measure is proposed to reinforce the interpretation and provide 

legal certainty. 

 

It is suggested to use the wording of the Aarhus Convention in order to ensure that 

Environmental NGOs are able to request the review of acts which contravene provisions 

of EU law relating to the environment. 

 
Table 34: Measure B2 Summary and SWOT analysis 

Measure B2: Change reference to environment  

General objective The objective is to ensure that the EU system of redress 

mechanisms, taken together, allows the EU to comply with its 

obligations as Party to the Aarhus Convention in a way that is 

compatible with the fundamental principles of the Union legal order 

and with its system of judicial review, taking into account concerns 

expressed within the Convention 

Specific objective of the 

measure 

Ensure that all acts that have the potential to impact the 

environment can be challenged. 

Description of the 

measure 

The measure would require an amendment to the text of the Aarhus 

Regulation that would specify that the acts subject to review would 

refer to matters related to the environment in place of the current 

‘under environmental law’.  

 
472 Case T-33/16 TestBioTech eV v European Commission of 14 March 2018 – case on genetically modified 
soybean.  
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Measure B2: Change reference to environment  

Expected result • Reinforces the right for NGOs to challenge EU acts on 

environmental matters in line with the Aarhus Regulation 

definition of environmental law, the CJEU jurisprudence and the 

wording of the Aarhus Convention.  

Analysis Strengths: • Could be perceived as strengthening consistency within the 

Aarhus Regulation and reinforcing it with the wording of the 

Aarhus Convention.  

• Perceived limitations on access to justice on environmental 

matters for NGOs are reduced. 

Weaknesses:  • Requires legislative measures which are not always easy to 

adopt. 

Opportunities:  • Responsive to calls by environmental stakeholders who have 

expressed concern over the current text of the Aarhus 

Regulation. 

Threats:   • Requires EU co-legislators to agree and their support is not 

clear. 

• The changes may generate additional compliance costs and 

administrative burden on the EU institutions receiving the 

requests for internal reviews as well as legal uncertainty for 

industry and business linked to challenges. 

 

4.4.3 Change time-limits (Measure B3) 

The evaluation findings noted that management and handling of the internal review 

procedure, particularly complex or technically specific requests, can sometimes be difficult 

for the Commission services due to the nature of the workload required. Measure A1 on 

administrative review has been designed to address these issues to the extent possible 

through a non-legislative approach. Another one of the issues raised through the 

evaluation was that the time limits for handling the various phases of the procedure, which 

are fixed by the Aarhus Regulation, were too short. These time limits are: 

◼ The time period within which the request for internal review must be made, after the 

adoption, notification or publication of the act in question (6 weeks; Article 10(1)); 

◼ The time that the Commission service or body has to consider and reply to the request 

(12 weeks; Article 10(2)); and  

◼ The final deadline to act in case the Commission service or body is unable to meet the 

12-week response time (18 weeks from receipt of the request; Article 10(3)). 

 

The findings from the mapping and evaluation (See sections 2.2.1 and 3.2.3.1) suggested 

that more time and more flexibility could be beneficial to the effectiveness of the system. 

By way of comparison, the Commission has a 16-week timeframe to review and decide on 

administrative complaints under the Staff Regulations for EU officials473. These complaints 

usually concern the application of the staff regulations to a single official or agent and are 

likely to be less complex than a request for the review of an environmental act, which can 

have far-reaching impacts and be based on a wide body of evidence. It is reasonable to 

expect therefore, that the time required to carry out a fully-fledged administrative review 

of an environmental act would be longer than the 12 weeks currently provided for in the 

Aarhus Regulation. Extending the time that the Commission has to consider and reply to 

requests for internal review from 12 to 16 weeks (or even longer for more complex cases, 

 
473 Regulation No 31 (EEC), 11 (EAEC) laying down the Staff Regulations of Officials and the Conditions of 
Employment of Other Servants of the European Economic Community and the European Atomic Energy 
Community, Title VII Appeals, Articles 90 and 91. 
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if such a threshold can be established) would allow for more efficient management of 

internal Commission resources in handling the requests, as additional time would give 

more flexibility to allocate the right staff to the tasks.  

 

At the same time, it could also be useful to extend to NGOs a longer timeframe to prepare 

the requests for internal review, from the 6 weeks currently allowed for in the Aarhus 

Regulation. While the evaluation did not find evidence of NGOs stating that the time 

available for preparation was too short, the Commission services consulted as part of the 

mapping and evaluation work for this study noted that in some cases additional 

information is received after the deadline, which slows down the procedure (see section 

3.2.3.1). Giving NGOs a longer timeframe in which to collect the information required to 

substantiate a request for internal review could therefore have benefits. 

 
Table 35: Measure B3 Summary and SWOT analysis 

Change time-limits (measure B3) 

General objective The objective is to ensure that the EU system of redress 

mechanisms, taken together, allows the EU to comply with its 

obligations as Party to the Aarhus Convention in a way that is 

compatible with the fundamental principles of the Union legal order 

and with its system of judicial review, taking into account concerns 

expressed within the Convention 

Specific objective of 

the measure 

Ensure that the procedure for submitting and handling requests for 

internal review is more realistic as regards the amount of time 

required to substantiate internal review requests and to review 

requests and prepare proper responses, taking into account the 

potential complexity of requests, workload disruptions within the 

Commission services and the need for specific expertise to prepare 

responses.  

Description of the 

measure 

The measure would consist of a revision to the Aarhus Regulation 

Article 10 that would extend the time limits set forth in the Aarhus 

Regulation regarding: 

• the time frame for NGOs to make requests after the act was 

adopted, notified or published 

• the time frames for the EU institution to respond to the request 

Expected results • Additional time can allow NGOs to collect all necessary 

information required to substantiate requests, avoiding the 

need to submit  information after expiry of the deadline  

• Additional time will allow for more flexibility in staffing the 

tasks required to respond to requests, including specialised 

skills where required 

• Possible reduction in judicial procedures initiated by NGOs 

linked to administrative review decisions    

Analysis Strengths: • Efficiency gains of the mechanism – internal resources 

• Effectiveness gains as more time to respond and coordinate 

Weaknesses:  • Risk of delayed decisions as a result of longer procedures for 

preparing and reviewing challenges 

Opportunities:  • Could facilitate an internal monitoring and review of the 

procedure which could generate further improvements and 

reduction in administrative burden in the future 

Threats:   • Requires EU co-legislators to agree and their support is not 

clear 

• Possible negative reactions from industry stakeholders 

concerned about prolonged legal uncertainty 
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Change time-limits (measure B3) 

• Possible negative reactions from environmental stakeholders 

concerned about response delays 

 

4.4.4 Access to justice Directive (Measure B4) 

Similar to measure A2, this measure seeks to address the concerns found in the evaluation 

related to the use of the Article 267 TFEU mechanism as a way to challenge EU 

environmental acts via a validity reference requested by a national court. This measure 

proposes a legislative instrument that would set a framework for access to justice in the 

EU Member States.  

 

While a Commission Notice (measure A2) draws attention to the implementation of the 

CJEU case-law, a Directive would in addition be legally binding in itself as EU legislation 

requiring the adoption of national legislation. As noted in the Commission’s 2017 impact 

assessment on access to justice, given the need for flexibility as well as subsidiarity 

concerns, it is expected that a Directive would be better suited to strike a balance between 

the minimum rules at EU level and the continued application of national rules474. 

 

A proposal for a Directive on Access to Justice was made by the Commission in 2003, but 

as it did not receive the necessary support by the Council, it was withdrawn in 2014. It 

remains to be seen whether the Member States would support a new proposal at this time, 

given the results of this evaluation and the current needs to ensure effective usage of the 

Article 267 mechanism to ensure access to justice at EU level. 

 
Table 36: Measure B4 Summary and SWOT analysis 

Access to justice Directive (measure B4) 

General objective The objective is to ensure that the EU system of redress 

mechanisms, taken together, allows the EU to comply with its 

obligations as Party to the Aarhus Convention in a way that is 

compatible with the fundamental principles of the Union legal order 

and with its system of judicial review, taking into account concerns 

expressed within the Convention 

Specific objectives of 

the measure 

• To facilitate the use of Article 267 TFEU to challenge the validity 

of EU acts on environmental matters through national courts 

as a mechanism that is part of the EU system on access to 

justice.  

• Improve integrated implementation of the different 

mechanisms of the EU system on access to justice, in particular 

the Aarhus Regulation and Article 267 TFEU. 

Description of the 

measure 

• Adoption of Access to Justice Directive to ensure a harmonised 

standards or access to justice in all EU Member States  

Expected results • Ensuring standing for the judicial review under Article 267 TFEU 

• ensuring harmonised access to justice standards in all EU 

Member States 

Analysis Strengths: • Legally binding instrument which would be most likely to 

ensure a harmonised approach 

Weaknesses:  • Possible subsidiarity concerns could weaken the design of the 

proposed legislation 

 
474 European Commission, Impact Assessment on a Commission Initiative on Access to Justice in Environmental 
Matters, SWD(2017) 255 final 
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Opportunities:  • Could garner support from environmental NGOs as it would 

improve standing in national courts to challenge 

environmental acts 

Threats:   • Support from Member States is not clear 

 

4.5 Less feasible measures 

During the preparation of the study a number of other measures were considered as 

possible solutions for issues for action identified through the mapping and evaluation. 

These measures were, for various reasons, perceived as not sufficiently justified or feasible 

to consider proposing at this time. These are: 

 

◼ Expanding the scope of the Aarhus Regulation to eliminate the requirement 

that acts be legally binding to be subject to the internal review procedure: 

The proposed measure would complement the measure introducing the notion of 

regulatory acts to expand the scope of the Aarhus Regulation. While this concept is 

not defined in the Aarhus Regulation, the CJEU defined in Case-583/11 P Inuit 

‘regulatory acts’ referred to in the third limb of Article 263(4) as acts of general 

application, other than legislative acts. According to the Court, this concept is different 

to the concept of acts in the first two limbs of Article 263 (4) TFEU which refer to acts 

in general and therefore correspond to EU acts which produce binding legal effects, 

covering acts of general application and individual acts. In this case, the CJEU does 

not explicitly address the issue of whether all ‘regulatory acts’ are legally binding or 

whether ‘regulatory acts’ that can be challenged via the third limb of Article 263(4) 

TFEU should be legally binding. This could be interpreted as that the concept of 

regulatory acts may cover acts that have binding legal effects as well as non-legally 

binding acts. It is thus the authors’ conclusion that it is not completely clear whether 

the concept of regulatory act as interpreted by the CJEU could potentially include non-

legally binding acts, even if the action for annulment is only open to regulatory acts 

that are legally binding. However, this measure has been set aside as it was found 

that it is not appropriate to define in the Aarhus Regulation a concept included in 

Article 263(4) TFEU. 

 

◼ Ensuring that environmental NGOs are considered directly concerned for the 

purposes of the judicial review of decisions under the Aarhus Regulation 

(Article 12): The proposed measure would introduce the notion of direct concern 

under Article 12 and/or define the concept of ‘direct concern’ in Article 2 of the Aarhus 

Regulation. This measure aims at ensuring that an act relating to the environment 

and subject to administrative review procedure under the Aarhus Regulation would be 

considered of direct concern to NGOs having the environmental objectives stated in 

their legal statutes for the purpose of instituting proceedings before the Court of 

Justice as provided for in Article 12 of the Aarhus Regulation (Section 2.3.2). This 

measure would aim to address the NGOs’ concern that when they bring cases to the 

Court of Justice under Article 12 of the Aarhus Regulation, it is only the legality of the 

Commission decision on the request for internal review that is judged, rather than the 

legality of the underlying act that was the subject of the internal review (section 

3.1.1.1.2). This measure has been set aside as it would be perceived as contradicting 

established case-law of the CJEU475 defining concept of direct concern included in 

Article 263(4) TFEU. 

 

◼ Extension of the possibility to make a request for internal review under the 

Aarhus Regulation to any natural or legal person: while this was not found to be 

 
475 Case T-177/13 TestBioTech and Others v Commission refers by analogy, to judgments of 21 January 1999, 
Upjohn, C‑120/97, paragraph 34, and ruling of 26 November 2002, Artegodan and Others v Commission, T‑

74/00, T‑76/00, T‑83/00 to T‑85/00, T‑132/00, T‑137/00 and T‑141/00, paragraph 201 
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a priority issue for action during the evaluation, it was considered as a possible way 

forward in response to ACCC findings and recommendations and calls from some 

stakeholders (Section 2.4.3).  While the Aarhus Convention refers to members of the 

public it does not require granting standing as in an Actio Popularis.  The scope of the 

right to request internal review under the Aarhus Regulation has originally been limited 

to ‘qualified entities’ (i.e. environmental NGOs) complying with the criteria under 

Article 11 of the Aarhus Regulation. The rationale behind that limitation is to ensure 

that knowledgeable organisations would prepare well-substantiated requests and that 

the role of environmental NGOs – which is specifically mentioned in the Aarhus 

Convention – would be recognised. Opening up the scope to any natural or legal 

person was not considered necessary for two reasons. First, individuals and entities 

are able to challenge regulatory acts under Article 263 TFEU, when they are directly 

concerned by the act, and any act that infringes the rights of natural or legal persons 

can be invoked before a national court and brought to the CJEU via an Article 267 

validity reference. Second, Article 9(3) of the Aarhus Convention recognises a certain 

margin of discretion to define the persons who have a right of recourse to 

administrative or judicial procedures. It is considered that the EU has exercised this 

discretion by establishing through the Aarhus Regulation a mechanism for access to 

justice limited to environmental NGOs complementing the judicial review mechanisms 

established by the Treaty.  

 

◼ Modification of the TFEU: It was briefly considered whether it would be necessary 

and appropriate to consider modification of the TFEU in order to further facilitate direct 

access to the CJEU by environmental NGOs under Article 263(4) TFEU. This measure 

would improve compliance of the EU with the access to justice provisions of the Aarhus 

Convention. Doing so would aim to provide environmental NGOs the broadest possible 

access to the EU Courts, through the judicial review under the Aarhus Regulation as 

well as directly under Article 263(4). This would require modification of Articles 193 

TFEU and/or 263(4) TFEU to add language ensuring that environmental NGOs would 

be considered as directly concerned for the purposes of instituting proceedings against 

acts related to environment adopted by EU Institutions and bodies. However, it was 

considered that the complexity and legal implications of such a measure present an 

important obstacle, particularly when other measures exist to address the identified 

issues. The procedures established under Article 48 of the TEU for amending the 

Treaties both, the ordinary revision procedure and the simplified revision procedure, 

require unanimity of Member States.  

 

4.6 Combination of measures into options 

In most cases the proposed measures would either not be viable if adopted individually, 

or would not be able to fully address the identified issues. Most of the measures are 

complementary and would ideally be adopted as a package. The measures have therefore 

been combined into a set of mutually exclusive options that would have different 

advantages and disadvantages. Five options in total are considered. The first is the status 

quo or zero option, which looks at how the situation would evolve going forward if no 

action were taken. Option A is comprised of the non-legislative options only, and aims to 

assess how the issues could be addressed without having to adopt new or modify existing 

legislation. This is usually considered to be a simpler and less costly option to take, and 

preferable if the identified issues can be addressed via this route.  

 

Legislative measures are considered in the remaining options. Option B considers the 

legislative measures alone, with the aim of discovering the extent to which the proposed 

legislative approaches could stand on their own, or whether a complementary approach 

might be preferable. 

 

Finally, the combined options AB1 and AB2 consider the extent to which the legislative 

and non-legislative approaches would be complementary. It is considered that options A2 
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(Commission Notice on access to justice at EU level) and B4 (Proposed access to justice 

Directive) seek to achieve the same objectives through different mechanisms and would 

therefore be duplicative rather than complementary. For this reason, two separate 

combination options are considered: one with the Notice and one with the Directive.  

 

The five options identified here are further described, and also assessed and compared 

based on their expected economic, social and environmental impacts in the following 

section of the study. 

 

Option 0 – Status quo or zero option 

 

Option A – Non-legislative measures only 

o A1 Administrative review Guidance 

o A2 Judicial review Guidance 

 

Option B – Legislative measures only 

o B1 Change reference to individual scope 

o B2 Change reference to environment 

o B3 Change time-limits 

o B4 Access to justice Directive 

 

Option AB1 – Combination of non-legislative and legislative measures with 

Commission Notice on role of Article 267 for validity references 

o A1 Administrative review Guidance 

o A2 Judicial review Guidance 

o B1 Change reference to individual scope 

o B2 Change reference to environment 

o B3 Change time-limits 

 

Option AB2 – Combination of non-legislative and legislative measures with 

Access to Justice Directive 

o A1 Administrative review 

o B1 Change reference to individual scope 

o B2 Change reference to environment 

o B3 Change time-limits 

o B4 Access to justice Directive 
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5 Assessment of impacts of measures and options 
This final section of the study aims to obtain an understanding of the expected economic, 

social and environmental impacts if the proposed measures were to be adopted. The 

approach is based on a classic regulatory impact assessment method, whereby changes 

are projected based on reasoned assumptions and the possible impacts are measured 

against a baseline or no-change scenario. The approach to projecting change scenarios 

and assessing each type of impact is presented in Section 5.1. The impacts of each 

measure considered individually in Section 5.2, and Section 5.3 looks at the measures 

combined into policy options. A summary of the impacts of these options is presented in 

a comparative overview in Section 5.4. 

5.1 Approach and assumptions 

The approach to assessing the impacts of the proposed measures builds on the data, 

information and results of the mapping and evaluation phases of the study. The outcome 

of the assessment of the current situation serves as the baseline, or the basis for 

estimating the extent of change that would occur if the proposed measures were adopted 

and implemented. Due to the nature of the information available, some assessment is 

quantitative and some qualitative. For example, economic impacts related to the 

administrative burden of the EU institutions are assessed quantitatively, based on the cost 

assessment carried out for the evaluation. Other impacts, such as indirect costs and social 

impacts are assessed against pre-defined criteria in terms of relative ranges (e.g. high, 

medium, low or similar) to allow for summary and comparison between measures and 

options. This is further explained below. 

 

Following on from Section 4, the proposed measures that could be taken to address issues 

with access to justice at EU level and further complete the available system of remedies 

for challenging EU environmental acts are presented in the table below. 

 
Table 37: List of proposed measures 

List of proposed measures 

0 The status quo or zero option 

• No action is taken. This option is used to understand the baseline for comparison of the 
impacts of the measures and options. 

A Non-legislative measures 
• A1 Administrative review Guidance: Commission guidance on the Aarhus Regulation 

to provide clarity and improve the functioning of the request for internal review 
procedure.  

• A2 Judicial review Guidance: Commission Notice on access to justice role of the 
Article 267 TFEU mechanism. 

B Legislative measures 

• B1 Change reference to individual scope: amendment of the Aarhus Regulation to 
remove the requirement of individual scope from the categories of acts that can be 
challenged and create a parallelism with the third limb of Article 263(4) TFEU. 

• B2 Change reference to environment: amendment of the Aarhus Regulation to 
replace ‘under environmental law’ with ‘matters related to the environment’ concerning 
the acts that can be challenged. 

• B3 Change time limits: Amendment of the Aarhus Regulation to extend the time limit 
for making a request and for responding. 

• B4 Proposed access to justice Directive: adoption of a Directive on Access to Justice 
to ensure harmonised standards for access to justice in all EU Member States and 
promote the use of the Article 267 TFEU mechanism. 
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5.1.1 Assessing the extent of change 

There are three main types of effects that are likely to occur if any of the proposed 

measures are adopted and implemented: removing restrictions on acts that can be 

challenged; improving awareness (through information and/or legislation) of how the 

procedures should work; and improving the way in which procedures are handled. The 

table below gives an overview of which measures can be expected to cause each effect. 

 
Table 38: Overview of main effects of proposed measures 

Effect 0 A1 A2 B1 B2 B3 B4 

Removing restrictions 
on acts that can be 
challenged 

   √ √  √ 

Improving awareness 
of how procedures 
should work 

 √ √    √ 

Improving how certain 
requests are handled 

 √ √   √ √ 

 

These effects will generate economic, social and environmental impacts in two main ways: 

1. Volume of requests and challenges: They will impact the volume of requests 

and challenges that will be received by the institutions. This can create cost and 

impact for economic interests and administrative services, but it also creates 

opportunity in terms of environmental impact. The approach to estimating this is 

described in the remainder of this sub-section. 

2. Stakeholder positions: The measures are expected to have a positive, neutral or 

negative impact on the established positions of key stakeholder groups, leading to 

social impacts in terms of perceived responsiveness and fairness of the system. 

This is described further in section 5.1.3 on the approach to assessing social 

impacts. 

 

The mapping and evaluation research found that the numbers of requests and challenges 

received under each of the available mechanisms is a key driver of cost (administrative 

burden on EU institutions) and impact on economic interests. This is primarily due to the 

fact that the Commission and the CJEU are required to process and handle all requests 

and challenges through defined procedures (see Section 3.2.2 EQ4 on costs). If the 

number of requests and challenges increases due to the adoption of measures designed 

to reduce limitations in the existing redress mechanisms, there will be economic impacts 

in terms of additional processing cost for the institutions. The volume of requests and 

challenges is also a determinant of impact on economic interests, due to the legal 

uncertainty and other impacts they can have on certain economic activities. Finally, the 

volume can have an effect on environmental impacts, due to the potential to limit or reduce 

harm from damaging EU acts. 

 

To gain a concrete understanding of the volume of requests and challenges, the study 

assumed levels of increase, no change or potential decrease based on three elements: 

◼ Extent of change: The extent to which a proposed measure will cause an increase 

or decrease, measured in three levels - high, medium or low;  

◼ Outcome scenario: To account for uncertainty from factors that cannot be controlled 

or accurately predicted, three possible outcome scenarios of increasing levels of 

change will be prepared for each mechanism;  

◼ Defined multipliers: For each level and scenario, a ‘multiplier’ is established, which 

is an estimate of how many more requests or challenges could be expected based on 

the baseline – the average annual number from the 2006-2018 mapping. 
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Extent of change 

The extent of change is expressed in the increase or decrease in the numbers of requests 

or challenges expected under each mechanism. Each measure will impact the expected 

future volume of requests and challenges for each of the identified recourse mechanisms 

in a different way - some will be more direct than others and therefore a higher volume 

can be expected.  

 
Table 39: Effects of measures likely to cause an increase or decrease in the volume of 
requests and challenges 

Increase or decrease per 

mechanism 

Effects of measures likely to cause the change 

Increase/decrease in the 
number of inadmissible 
requests for internal review  

• Guidance (A1), as well as amendments to the Aarhus 
Regulation (B1, B2), are likely to reduce the volume of 
inadmissible requests as the requirements become less 
restrictive and there is greater awareness among NGOs. 

Increase/decrease in the 

number of admissible requests 
for internal review  

• The number of admissible requests is likely to increase for 

the reasons given above.  

Increase/ decrease in the 

number of judicial challenges 
via the Aarhus Regulation  

• Amendments to the Aarhus Regulation removing or 

lessening restrictions on NGOs to submit requests (B1, 
B2) - the potential increase in the number of requests for 
internal review is likely to increase the number of judicial 
review requests as well. In the current situation, 50% of 
requests – both inadmissible and admissible – were 
followed up with a judicial review request. It is therefore 

assumed that the volume will increase at this pace, in 
relation to overall requests for internal review.  

Increase/decrease in the 
number of judicial challenges 
under Article 263(4) TFEU 

 

• The proposed measures are not likely to impact the 
number of challenges as they would not impact the TFEU 
provisions governing this mechanism. No change is 

assumed for all measures. 

Increase/decrease in the 

number of requests for 
preliminary ruling on the 
validity of an EU act (Article 
267 TFEU) 

• A Commission Notice (A2) or a Directive (B4) on access to 

justice regarding EU acts would likely increase the 
number of requests from national courts to the CJEU for 
validity references. Presumably the legislative measure 
(B4) would have a stronger effect.  

Increase/decrease in the 

number of days required to 
handle a challenge due to 
change in procedure 

• Amendments to the Aarhus Regulation (B3) to increase 

time limits would also increase overall resources spent 
(but the result would be better) 

• Commission guidance on improving efficiency of handling 
(A1) could reduce days 

 

For each measure, the impact assessment reviews the specific nature of the effects that 

the measure can reasonably be expected to cause for each redress mechanism, linked to 

assumptions of behaviour and performance identified during the mapping and evaluation 

research. The expected extent of change is then assigned a level, as follows: 

◼ High increase: the measure directly causes an increase in the numbers of challenges, 

based on the primary objective of removing key restrictions that currently limit the 

number of requests or challenges in a major way. 

◼ Medium increase: the measure can be expected to cause an increase in the number 

of challenges either by addressing a less important restriction or improving awareness. 

◼ Low increase: the measure would indirectly result in some increase (e.g. on 

inadmissible requests). 
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◼ Decrease: the measure would cause the number of requests or challenges to 

decrease.  

◼ No change: the measure would not impact the number of requests or challenges.  

Outcome scenarios 

Three scenarios showing an increasing level of impact have been developed.  These have 

been designed to capture the uncertainty linked to external aspects that might influence 

the extent of the expected changes. The use of scenarios accounts for the following, in 

particular: 

◼ NGO capacity to mobilise: Environmental NGOs are the main actors bringing 

requests and challenges, as well as the main stakeholder currently facing limitations 

in doing so. Assuming measures address these limitations, the volume of requests and 

challenges going forward will depend on the capacity, resources and motivation of 

these NGOs to mobilise and present requests and challenges on EU acts related to the 

environment. Scenarios 1 – 3 therefore assume increasing levels of NGO capacity. 

◼ Evolution of the policy agenda: The mapping has shown that some types of EU 

acts or decisions (e.g. product authorisations, GMOs, industrial emissions) are more 

likely to create controversy than others. Scenarios 1 – 3 therefore assume increasing 

numbers of these types of acts and decisions to be taken. 

◼ Prudent decision-making: If no acts or decisions are adopted with the potential to 

harm the environment or contravene environmental law, then there would in principle 

be no reason to submit requests or challenges. Scenarios 1 – 3 therefore assume 

increasing levels of risky decision-making related to EU environmental acts. 

 

Quantitative predictions of these external effects are not useful, given the degree of 

uncertainty and lack of concrete metrics or data for factors such as NGO resources, the 

types of products and substance authorisations required, or the nature of and influence on 

decision-making. Therefore, three increasing scenarios are assumed, which will result in 

ranges of possible impact that can be used to put the results into context. These scenarios 

are applied quantitatively in ranges for the assessment of economic impacts; for the 

impacts assessed qualitatively, they are taken into account in the review of the assessment 

criteria. 

Defining multipliers 

The final step is to assign ‘multipliers’ for each element, which will give a relative indication 

of the expected extent of change and serve as one basis for the assessment of impacts. 

The baseline for each mechanism is first considered. This is the average number of 

requests or challenges per year received during 2006-2018, as shown in the following 

table. 

 
Table 40: The baseline: average number of requests or challenges 2006-2018 and annual 
average 

 
Mechanism Total   

2006-2018 

Annual average 

(Total / 13) 

Request for internal review inadmissible 29 2.23 

Request for internal review admissible 14 1.08 

Request for internal review total 43 3.31 

Judicial review Aarhus Regulation 23 1.77 

Article 263 TFEU 35 2.69 

Article 267 TFEU 5 0.38 
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The mapping work identified a total of 491 legal provisions that trigger the adoption of 

non-legislative acts by the European Commission. Based on these, at least 1,715 actual 

acts and decisions were adopted during 2006-2018. A total of 83 (4.8%) of these were 

challenged (excluding the judicial challenges under the Aarhus Regulation, as this is 

effectively an appeal of a request for internal review and not a new act challenged). Even 

taking into account the broad nature of the mapping (see Section 1.2), this means that a 

large number of acts with possible consequences for the environment were not challenged 

- nearly 95% - during 2006-2018.  

 

This can be made more precise by looking at the types of acts typically challenged. Around 

two-thirds (70 of 106) of the acts challenged during 2006-2018 fell into just three types: 

authorisation of substances (39 challenges); placing products on the market (17 

challenges); and approving plans/programmes (14 challenges). This makes sense, as 

these three types of acts account for at least 700 (around 41%) of all relevant acts adopted 

during the period, and 560 of these concern authorisation of substances. Conversely, there 

are eight types of acts for which no challenge was made, but these total just 187 acts 

adopted. 

 

There is no certain way to predict the extent to which the volume of requests and 

challenges would evolve based on adoption of the proposed measures, nor is it possible to 

know which acts might have been challenged during 2006-2018 if the current restrictions 

had not been in place. Due to the specific nature of the acts476, it is similarly not possible 

to definitively estimate the share of acts that would become newly open to challenge as a 

result of the proposed measures.  

 

The approach therefore is to assume the magnitude of possible increase or decrease in 

terms of workload in order to get an indication of the impact. For example, during 2006-

2018, the Commission received an average of just over three requests for internal review 

per year. Assuming that restrictions on the types of acts covered are removed, in a high 

scenario the number of requests would increase by a factor of three. This would mean the 

Commission might receive between nine and 10 such requests in a typical year instead of 

just over three. Therefore, for measures with high impact on the volume of requests and 

challenges (High – Scenario 3) the multiplier is three. Two other scenarios with slightly 

lower multipliers (2.75 and 2.5) are also shown to depict possible situations whereby fewer 

requests are received, due to lower NGO capacity, fewer controversial decisions or acts 

adopted, etc. As there is no real way of predicting exactly what might happen if measures 

were adopted, the levels of increase are meant to be indicative of the scale of increase as 

well as relative, allowing for comparison across the measures and options (see Section 

5.2.8, 5.3 and 5.4). The other impact levels and scenarios are worked out relative to this 

assumption. The figures are shown in the table below.  

 
Table 41: Expected extent of change with corresponding multipliers under each scenario 

Expected extent of change Label Scenario 1 Scenario 2 Scenario 3 

High increase – the option directly 
causes an increase in the number of 

challenges or man-days 

High 
increase 

2.5 2.75 3 

Medium increase – the option is 

likely but not certain to cause an 
increase  

Medium 

increase 

1.5 1.75 2 

Low increase – the option causes an 
indirect increase, due to a side 
consideration 

Low 
increase 

1.15 1.25 1.5 

No change No change 1 1 1 

 
476 It is possible to get an understanding of how many acts are likely to be of general versus individual scope. 
This applies mainly to measure B1 and is discussed in the impact assessment for that measure in Section 5.2.4. 
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Expected extent of change Label Scenario 1 Scenario 2 Scenario 3 

Decrease - the option is likely to 

decrease the number of challenges or 
man-days 

Decrease 0.75 0.5 0.25 

 

The multipliers transfer the extent of the impact to the numbers of requests and challenges 

actually mapped for the years 2006-2018, based on an annual average (total number 

2006-18 / 13 years). This allows for an estimate of the numbers of challenges and the 

associated workload that could be expected for each type of mechanism in a typical year, 

based on the expected extent of change. The same multipliers are used for all types of 

challenges. Opposing effects that the measures might have on different mechanisms (e.g. 

decreasing the number of requests for internal review while increasing the number of 

preliminary rulings) can be offset relative to the number of challenges in the baseline. In 

other words, mechanisms that have exhibited a higher number of instances to date might 

have a stronger impact on the overall change in the volume of challenges in the future 

than mechanisms that occurred less often. More specific assumptions for each measure 

are based on the data collected on past experience and are presented in Section 5.2. 

5.1.2 Approach to assessing economic impacts 

The economic impacts are considered in two broad areas. These are: 1) cost to the EU 

institutions of handling requests and challenges; and 2) broader economic impacts on 

industry and businesses. The costs for NGOs or other types of litigants would be voluntary 

rather than imposed as a result of measures, and are considered under social impacts, as 

they reflect on access to redress mechanisms.  

 

The indicators used to capture the costs to institutions responsible for handling challenges 

build upon the findings in the evaluation of efficiency in the current situation (Evaluation 

question 4, section 3.2.2) and are expressed as follows: 

◼ Administrative burden on the European Commission: the human resources 

required to support and handle requests and challenges, for all types of mechanisms, 

assuming the different options will have different impacts on the volume or numbers 

of requests and challenges received. The costs might be further impacted by any 

changes the measures bring to the average number of man-days needed to process 

requests or challenges. 

◼ Administrative burden on the CJEU: the human resource costs associated with 

handling judicial reviews under the Aarhus Regulation and Articles 263 and 267 of the 

TFEU, assuming the different options will have different impacts on the volume or 

numbers of requests and challenges received. 

 

The potential economic impacts in terms of costs to these institutions are analysed by 

applying the factors of the expected extent of change outlined in the previous sub-section 

to the unit costs for handling each mechanism developed through the evaluation. For 

simplicity, and given that these figures are only estimates, the assessment uses the 

average unit costs for each mechanism. Due to information availability and data collection 

methods applied, the approach is different for estimating the burden on the Commission 

and the CJEU. The estimated costs for the administrative burden on the CJEU provide only 

a broad estimate and are not directly comparable to those for the European Commission. 

The latter take account of both time and monetary costs of the human resources used to 

process each type of challenge, while the estimates for the CJEU consider only the 

monetised value of the human resources involved477. Calculation methods for each type of 

institution that can be applied to each option are described in the boxes below. 

 

 
477 Details on how the unit costs of the current situation have been calculated are provided in Section 1.2.2 on 
methodology and Section 3.2.2 on evaluation of costs, as well as Annex 4.  
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Box 22: Approach to calculating administrative burden on the European commission 

Approach to calculating economic impacts - administrative burden on the European 
Commission 

 
𝐶𝑖 =  𝐶𝑏 𝑥 𝑀 

 
∆𝐶 = 𝐶𝑖 − 𝐶𝑏 

 
Calculating the cost of each measure starts with estimating the extent of change on the volume 
of the challenges in each scenario (Ci) by multiplying the number of challenges per year in the 
baseline (Cb) by the corresponding multiplier of change (M). The change (∆C) is represented by 

the difference between the annual average number of challenges under the measure and the 
baseline. 

𝐴𝑖 =  𝐷𝑎 𝑥 𝑀𝑑 𝑥 𝐶𝑖 
 

∆𝐴 = 𝐴𝑖 − 𝐷𝑏 where  𝐷𝑏 = 𝐷𝑎 𝑥 𝐶𝑏 

 
For each proposed measure, the total number of man-days required to handle challenges under 

each mechanism (Ai) is estimated by multiplying the number of challenges expected in the future 
(Ci) and the average number of days required to handle each challenge (Da).  

 
For measures that would impact the number of days required to handle a request or challenge, 
the average number of days needed per challenge is adjusted by applying a multiplier (Md) that 
represents the expected influence of the measure on the average unit costs in terms of man-days. 
The change in the administrative burden in terms of man-days (∆A) is the difference between the 
days needed to handle challenges under the measure and those in the baseline (Db).  
 

𝐹𝑖 =  𝐴𝑖 𝑥 𝐷𝑎𝑖𝑙𝑦 𝑟𝑎𝑡𝑒 

 
∆𝐹 = 𝐹𝑖 − 𝐹𝑏 where  𝐹𝑏 = 𝐹𝑎 𝑥 𝐶𝑏 

 
The monetised administrative burden (Fi) is estimated by multiplying the total number of man-
days required to handle challenges in the future (Ai) by the daily rate. The daily rate is that used 
to estimate costs of the current situation for 2006-2018 (currently EUR 487.60 including 
overhead478). This is multiplied by the change in days to get an estimate of the cost impact within 

a typical year. The change (∆F) in the monetised annual cost of the administrative burden is the 

difference between the costs under the measure and those in the baseline (Fb). 

 
Box 23: Approach to calculating administrative burden on the CJEU 

Approach to calculating economic impacts - administrative burden on the CJEU 

 
𝐸𝑖 =  𝐸𝑎 𝑥 𝐶𝑖 

 
∆𝐸 = 𝐸𝑖 − 𝐸𝑏 where  𝐸𝑏 = 𝐸𝑎 𝑥 𝐶𝑏 

 
Unit costs for the CJEU have been estimated proportionally based on the overall labour budget of 
the Court and the number of cases. Following the same approach, the potential impacts of the 
policy measures are estimated as the change to the overall labour costs associated with handling 

challenges at the CJEU (∆E): 
 
Eb = the annual baseline cost of handling the numbers of judicial challenges (under Aarhus 

Regulation, Articles 263 and 267 TFEU) in a typical year, estimated by multiplying the average 
annual unit cost (Ea) by the number of judicial challenges in the baseline (Cb).  
Ei = the cost of handling the increased numbers of cases in future years, based on the magnitude 
of the impact, estimated by multiplying the average annual unit cost by the number of judicial 

challenges expected in the future (Ci). 

 

The broader economic impacts on industry and businesses are characterised based on the 

 
478 As these are estimates and for a single ‘typical year’ only, the costs are given in current (2018) prices based 
on wage rates for that year. 
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following approach: 

◼ A review of the numbers of challenges (primarily requests for internal review) that, 

due to their content, would likely have had an impact on the economic interests of 

industry stakeholders. 

◼ A qualitative estimate of the extent to which those types of requests/challenges would 

be likely to increase as a result of a measure or option. 

◼ A summary of the expected impact on industry/business. 

 

An overview of the key economic impacts of each measure and options are presented in 

sub-sections 5.2 and 5.3, with detailed estimates available in Annex 5. 

5.1.3 Approach to assessing social impacts 

The assessment of social impacts of the measures is structured around the key stakeholder 

positions on access to justice in environmental matters at EU level that emerged through 

the evaluation of the current situation. The evaluation looked at the extent to which 

stakeholders believe that their requests and challenges in respect of EU acts have been 

effectively heard, and the ease with which they have been able to access means of redress. 

These are mainly environmental NGOs and to some extent individuals. It also considers 

the perspectives of stakeholders who are impacted by access to justice; these are mainly 

economic actors concerned with the uncertainty and delays that challenges to EU 

environmental acts can cause. The assessment also takes into account so-called ‘existence 

value’479, which is a driving factor behind some of the stakeholder positions. 

 

Based on responses to the consultation and other forms of expression (stakeholder 

positions papers, focus group discussions, letters/communications), the evaluation found 

that two key groups of stakeholders are most impacted by, and interested in, the issue of 

access to justice in environmental matters at EU level. These are: 1) NGOs whose 

objectives concern the environment; and 2) industry/economic actors, particularly those 

whose activity relates to the adoption of EU acts, such as those dealing with products 

requiring EU-level substance authorisations.  

 

Indicators similar to those used to assess the current situation are used to assess the 

proposed options, tailored more directly to the specific stakeholder positions expressed 

during the course of the study (stakeholder position papers, focus group discussions and 

the OPC) and complemented in some cases by the outcomes of the mapping exercise480.  

 
Table 42: Overview of key positions for review of social impacts 

Environmental NGOs Industry/economic actors 

• Access to justice is limited for NGOs due 

to strict admissibility conditions under 
administrative and judicial review 
mechanisms and critical uncertainties in 
the use of preliminary ruling via national 
courts.   

• A wide range of environmental matters 
are prevented from being raised due to 

limitations on the types of acts that can 
be challenged. 

• The current system is unfair and biased 
towards industry. 

• The system as a whole gives equal access 

to individuals and NGOs and provides 
sufficient avenues for redress. 

• The current system is overloaded with 
complaints on environmental matters that 
have low significance, and this can have an 
excessive impact on business certainty. 

• Any extension of access to justice in 

environmental matters at EU level for NGOs 
should also be extended to industries and 

their representative associations. 

 
479 Existence value is often used by environmental economists in the context of biodiversity and its value to 
individuals aside from direct consumption. Access to justice may offer an existence value should a stakeholder 
value but not exercise it. 
480 For example, the finding that none of the requests for internal review submitted during 2006-2018 was 
assessed positively on the merits, and that the majority were considered inadmissible. These facts complement 
the perceptions of the NGOs in this case. 
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Environmental NGOs Industry/economic actors 

• The current system is neither inclusive 

nor responsive, contributing to low 
levels of trust and confidence in the EU 
institutions. 

 

The impact each option could be expected to have on these positions are assessed 

separately for each measure. It is based on a description of what the measure is expected 

to lead to in terms of changes, linked where relevant to the quantitative measurement of 

change in volume of requests and challenges described above. 

 

The level of impact is assessed in relative terms, as follows: -2 = Very negative impact; 

- 1 = Negative impact; 0 = Neutral Impact; +1 = positive impact; +2 = very 

positive impact. This allows for comparison of the relative levels of impact across the 

stakeholder groups, as well as measures and options.  

5.1.4 Approach to assessing environmental impacts 

Assessment of the environmental impacts can be measured using the assumptions on the 

expected changes in the volume of requests and challenges brought about by the 

measures. The assumption is that if there is greater possibility to request an internal 

review or judicial procedure to assess the validity of an EU act on an environmental matter, 

then this is likely to lead to two situations: 1) an overall reduction in EU acts that 

contravene environmental law due to the deterrent effect; and 2) an increase in the 

likelihood that access to justice in environmental matters at EU level actually limits or 

reduces any harm to the environment from environmentally damaging EU acts. 

 

The likely nature of the environmental impact can be further characterised by looking at 

the evidence of the current situation in terms of the acts that have been subject to requests 

for internal review or challenges. These are described in terms of the parent legislation 

involved and the areas of environment impacted (per the mapping exercise). The approach 

for each option would be to characterise the extent to which this is likely, based on a 

qualitative assessment. A matrix or table (similar to that used for social impacts) can track 

this. 

 

The level of environmental impact is assessed in relative terms, as follows: -2 = Very 

negative impact; - 1 = Negative impact; 0 = Neutral Impact; +1 = positive 

impact; +2 = very positive impact. 

 
Table 43: Review matrix for environmental impacts 

Environmental factor Justification/comments 

Deterrent effect: the extent to which the 
option would create greater possibility for 
challenges and therefore improve 
environmental impact. 

This would be dependent on the robust nature of 
the system overall and decision makers feeling 
that they need to take extra care when adopting 
acts/decisions related to the environment.  

Increase in likelihood that harm to the 
environment is reduced via requests for 
internal review. 

Higher volume of requests and challenges under 
the Aarhus Regulation. 

Increase in likelihood that harm to the 

environment is reduced via requests for 
validity reference under Article 267 TFEU. 

Higher volume of requests and challenges via 

Article 267 TFEU. 

 

5.2 Expected impacts of proposed measures 

5.2.1 Measure 0: Status quo or zero option 

The status quo or zero option means that no action is taken. This option would not fully 

address situations where environmental NGOs experience difficulties in challenging EU acts 
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or decisions on environmental matters or the objective of bringing the EU system closer 

to the Aarhus Convention. Rather, it relies on Member State action and CJEU jurisprudence 

to improve the situation. Consequently, there is no change expected in the volume of 

requests and challenges received.  

 
Table 44: Expected extent of change, measure 0 

Mechanism Expected extent of change 

Request for internal review inadmissible No change 

Request for internal review admissible No change 

Judicial review Aarhus Regulation No change 

Article 263 TFEU No change 

Article 267 TFEU No change 

 

5.2.1.1 Economic impacts 
Without any changes expected in the numbers of challenges received each year, the 

economic impacts of this measure would remain the same as in the baseline (for details 

see Section 3):  

◼ European Commission – the annual burden of handling approximately eight challenges 

per year spread across the different redress mechanisms would remain around 196 

man-days per year or roughly EUR 93,957 (2018 prices) on average. 

◼ CJEU – the unit costs associated with handling cases related to judicial challenges 

under the Aarhus Regulation and Article 263 TFEU at the General Court would remain 

around EUR 87,550 (2017 prices) or roughly EUR 390,607 per year for handling four 

such cases. At the Court of Justice, the unit costs would stay at EUR 84,327 (2017 

prices) or approximately EUR 25,947 per year, associated with handling about 0.31 

validity references each year. 

◼ Industry and businesses – the indirect costs faced by these stakeholders would not 

change compared to the baseline. The uncertainties associated with pending cases or 

judicial proceedings would remain the same. The situation can be considered 

acceptable to industry, which expressed stronger concern about the prospect of 

expanded access to redress mechanisms for NGOs than about the current situation. 

5.2.1.2 Social impacts 
Without any changes to the current situation, NGOs are likely to continue to be dissatisfied 

with what they perceive as a lack of access to the system as a whole. They are also likely 

to continue to express low levels of confidence and trust in EU institutions. On the other 

hand, industry and economic actors are expected to continue to believe that the system 

as a whole provides equal access and treatment, and that any extension in rights would 

overload the system with complaints. As perceptions of political efficacy and the level of 

confidence and trust in the system vary considerably between industry and NGO 

stakeholder groups, the overall impacts for these stakeholders are mixed. For more 

information on the social impacts for NGOs compared to industry stakeholders see Section 

3.1.2.1.  

5.2.1.3 Environmental impacts 
The environmental impacts of this measure would be the same as those in the baseline 

(see Section 3). Without any changes to the current situation, the numbers and types of 

challenges launched are expected to remain the same, implying that the trends of 

challenging Commission acts (predominantly related to chemicals and pesticides 

legislation) would continue. As court cases can be initiated by different types of 

stakeholders, the overall impact on the environment would remain mixed. 
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5.2.2 Measure A1: Administrative review Guidance 

This measure consists of Commission guidance or other formal document481  on the Aarhus 

Regulation, aimed at both an ‘internal’ audience (i.e. the various Commission services 

charged with handling requests for internal review) and an ‘external’ audience (i.e. 

environmental NGOs that can submit requests for internal review under the provisions of 

the Regulation, as well as other interested stakeholders). The guidance would aim to 

improve the functioning of the internal review procedure, based on findings from the 

evaluation.  

 

Clarifying the procedure around admissibility of requests for internal review is assumed to 

result in a decrease of inadmissible requests, as NGOs would not take the time to submit 

requests they know in advance would likely be considered inadmissible by the Commission 

and the CJEU. The decrease in judicial reviews under the Aarhus Regulation corresponds 

to the decrease in inadmissible requests. At the same time, the guidance should clarify 

those situations where acts should be challenged through the national courts. This could 

raise awareness of the Article 267 TFEU procedure, albeit to a limited degree (it is not the 

primary intention of this measure). A low level of increase in Article 267 TFEU cases is 

therefore assumed, due to some shift from inadmissible requests for internal review. This 

impact would be greater if pursued in combination with one of the measures targeting the 

Article 267 TFEU procedure (i.e. A2 and B4). 

 
Table 45: Expected extent of change, measure A1 

Mechanism Expected extent of change 

Request for internal review inadmissible Decrease 

Request for internal review admissible No change 

Judicial review Aarhus Regulation Decrease 

Article 263 TFEU No change 

Article 267 TFEU Low increase 

 

5.2.2.1 Economic impacts 
Measure A1 is expected to impact both the volume of requests and challenges, and the 

number of man-days needed by the Commission to assess and respond to requests for 

internal review. 

 

By providing guidance to the Commission services, this measure is expected to add clarity 

on the admissibility, procedures and duration of treating requests, which should reduce 

the number of man-days needed to process those requests. Assuming a moderate 

decrease of 25%, it is expected that the unit costs for this measure would represent about 

three-quarters of the time currently required for handling requests for internal review (the 

baseline). In particular, the average unit costs for inadmissible and admissible requests 

would decrease to around seven and 14 man-days, respectively (down from nine and 18 

in the baseline). 

 

Considering both the expected change in the number of challenges and the lower unit 

costs associated with the processing of requests for internal review, the annual 

administrative burden on the European Commission would decrease if this measure were 

adopted and functioned well. Even though the number of challenges under Article 267 

TFEU would grow slightly, this would be offset by the fall in both the numbers of requests 

for internal review and the amount of effort required to process them. This implies that 

the annual cost in man-days of handling all types of challenges across all Commission 

 
481 It should be noted that any guidance involving interpretative content would take the form of a Commission 
Notice, i.e. an interpretative communication. 
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services would decrease from 196 man-days in the baseline to 169, or even 134 man-

days, depending on the scenario.  The following table summarises the expected impacts 

of measure A1 on the administrative burden on the European Commission. 

 
Table 46: Average annual cost of the administrative burden on the European Commission 
for measure A1 – man-days per mechanism and scenario  

Mechanism Baseline Scenario 1 Scenario 2 Scenario 3 

Requests for internal review - 

inadmissible (man-days) 

19 11 7 4 

Requests for internal review – 
admissible (man-days) 

21 16 16 16 

Judicial challenge Aarhus 
Regulation (man-days) 

60 45 30 15 

Article 263 TFEU (man-days) 89 89 89 89 

Article 267 TFEU (man-days) 7 8 9 11 

Total (man-days) 196 169 151 134 

Total (monetary cost, 
2018 prices)* 

EUR 93,956 EUR 82,200 EUR 73,440 EUR 65,198 

Notes: *The administrative burden cost was monetised using the daily rate employed in the analysis of the 
current situation – EUR 487.60 (2018 prices). 
The blue colour shows degrees of decrease compared to the baseline, while the orange depicts degrees of 
increase. 
 

For the CJEU, measure A1 would only slightly influence the number of judicial challenges. 

The expected impact on the administrative burden on the CJEU would stem from the 

decrease of judicial challenges following inadmissible requests under the Aarhus 

Regulation and the likely low increase in the number of judicial challenges under Article 

267 TFEU. Based on the current scenarios, the overall impact on human resources costs 

at the CJEU for handling judicial reviews in a typical year would fall to EUR 381,722 – EUR 

313,356 (2017 prices) depending on the scenario (compared to ca. EUR 416,554 in the 

baseline). 

 

The impact of measure A1 on indirect costs to industry and businesses is expected to be 

limited, as the key expected impacts would be on the number of requests for internal 

review. Any potential increase in the indirect costs linked to legal procedures and court 

cases associated with the higher number of Article 267 TFEU cases might be offset by a 

decrease in those costs resulting from the falling number of requests for internal review. 

The indirect costs associated with requests for internal review are lower, as these reviews 

are handled within legally defined timeframes, which eliminates the risk associated with 

court proceedings.  

5.2.2.2 Social impacts 
The social impacts of measure A1 are expected to result from an improved clarity in the 

functioning of the internal review procedure by NGOs. However, as the measure does not 

directly address the issue of restrictive standing requirements raised by NGOs, it is unlikely 

to have significant positive impacts for these stakeholders. While the guidance may 

encourage NGOs to make better use of the national courts and potentially lessen the 

resources and effort used in raising cases through internal and judicial procedures, any 

potential related positive impacts are likely to be offset by the existing uncertainties in the 

use of the request for a preliminary ruling procedure. As the significant barriers related to 

the requirements that acts be of individual scope and under environmental law will still be 

in place, NGO perceptions that the system is unfair, non-inclusive and biased towards 

industry are also likely to remain.  

 

With the measure not proposing any extension to the rights of access of NGOs or 

individuals, industry and economic actors are likely to continue to believe that the system 
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provides equal access and treatment. If NGOs are encouraged to use the national courts, 

this should yield only a small increase in cases (without any corresponding measures 

supporting the use of the Article 267 TFEU procedure, such as A2 or B4). This would thus 

have a negligible effect on prolonging the duration of cases and creating business 

uncertainty, compared to the current situation. Rather, the measure is expected to have 

a positive impact on decongesting the system, as NGOs will be less likely to submit 

inadmissible requests for internal review, while handling of the requests and any 

subsequent cases is likely to be improved within various Commission services. The 

following table provides a summary of the expected social impacts of measure A1.  

 
Table 47: Social impacts of measure A1 

Stakeholder position Level of 
impact 

Justification/comments 

Environmental NGOs 

Access to justice is limited for NGOs 
due to strict admissibility conditions 
under administrative and judicial 

review mechanisms and critical 
uncertainties in the use of preliminary 

ruling via national courts.   

0 This measure does not address the issue 
of broadening access. Having greater 
clarity on the situations where acts should 

be challenged through the national courts 
may result in less effort and resources by 

NGOs in bringing challenges they know 
will be dismissed. 

A wide range of environmental 
matters are prevented from being 
raised due to limitations on the types 
of acts that can be challenged. 

0 No broadening of the types of acts that 
can be challenged will continue to have a 
negative impact. 

The current system is unfair and 

biased towards industry. 

0 The measure does not address widening 

access, thus NGOs are likely to continue 
to feel that the system is biased in favour 
of industry. 

The current system is neither 
inclusive nor responsive, contributing 
to low levels of trust and confidence 

in EU institutions. 

+1 As the measure does not address 
obstacles in relation to gaining access, 
these perceptions are likely to remain 

unchanged. However, the provision of 

guidance may increase feelings of 
responsiveness and may lead to a slight 
increase in admissible cases.  

Industry/ economic actors 

The system as a whole gives equal 
access to individuals and NGOs and 
provides sufficient avenues for 
redress. 

0 As the measure does not address the 
issue of broadening access, it would have 
no impact on this position. 

The current system is overloaded 
with complaints on environmental 
matters that have low significance, 
and this can have an excessive 
impact on business certainty. 

+2 This is likely to have a very positive 
impact as NGOs are unlikely to bring a 
challenge if it is out of scope of review. 
The measure should have a positive 
benefit due to the likely improvement in 
the efficiency of handling cases within 
various Commission services. The low 

increase in Article 267 TFEU cases would 

have a negligible effect on business 
certainty.   

Any extension of access to justice in 
environmental matters at EU level for 
NGOs should be also extended to 

industries and their representative 
associations. 

0 As the measure does not address the 
issue of broadening access, it would have 
no impact on this aspect 
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5.2.2.3 Environmental impacts 
The environmental impacts of measure A1 would primarily stem from more efficient 

handling and decision-making regarding requests for internal review, brought about by 

clarifications and improvements to the process via the Commission’s guidance. It could 

also decrease the number of inadmissible requests and provide clarity on the assessment 

of admissible requests for internal review. The latter could help NGOs to prepare requests 

that are more likely to be admissible and potentially accepted on their merits, resulting in 

modifications or reversals of Commission acts. At the same time, measure A1 is not likely 

to influence the possibility for a wider range of acts to be challenged and would thus have 

no impact on the deterrent effect of the Aarhus Convention. The following table provides 

a summary of the expected environmental impacts of measure A1. 

 
Table 48: Environmental impacts of measure A1 

Environmental factor Level of 
impact 

Justification/comments 

Deterrent effect: the extent to which 

the option would create greater 

possibilities for challenge and 
therefore improve environmental 
impact. 

0 The likelihood of receiving challenges 

would remain the same as in the baseline, 

hence the deterrent effect on policy-
makers would remain unchanged as well.  

Increase in likelihood that harm to the 
environment is reduced via requests 
for internal review. 

+1 Guidance on the assessment of requests 
for internal review would improve 
decision-making and might result in a 

greater share of admissible requests. 

Increase in likelihood that harm to the 
environment is reduced via requests 
for validity reference under Article 267 
TFEU. 

+1 The number of cases requesting validity 
references is expected to increase slightly, 
which would help to enrich the 
jurisprudence. 

 

5.2.3 Measure A2: Judicial review Guidance 

This measure consists of a Commission Notice on the role of the Article 267 TFEU 

mechanism whereby cases challenging EU acts are brought before national courts and the 

national court must request a ruling on the validity of the act from the CJEU. The 

Commission Notice would raise awareness about the functioning of the measure, as well 

as targeting Member States with recommendations on procedures that would align with 

the Aarhus Convention. It would aim to increase the use of this mechanism, particularly 

as a way for NGOs to challenge EU environmental acts with national implementing 

measures482. Based on the mapping and evaluation (see section 3.1.1.2.3 and Annex 3), 

it can be presumed that most types of acts will in fact result in national implementing 

measures, in particular those types such as authorisation of substances and placing 

products on the market, which cover a significant proportion (around 40%, see section 

5.2.1) of all acts adopted during 2006-2018. Therefore, there is a significant potential for 

EU acts to be challenged via national courts under the Article 267 TFEU procedure.  

 

The main impact in terms of volume of requests and challenges would be on the Article 

267 TFEU procedure. It is expected that the use of this mechanism would increase in the 

medium range. If functioning well, the Notice should have an impact on national courts, 

judges and NGOs in terms of awareness-raising and recommendations on how to handle 

procedures. However, it would not have the same legal value as EU legislation vis-a-vis 

third parties, so the extent of the change would still depend on the will of Member State 

institutions, meaning that the uncertainties and barriers faced by NGOs in using this 

 
482 As discussed in Sections 2.5.1 and 2.55 it is theoretically possible to directly challenge EU acts before the 
national courts, via the use of the request for a preliminary ruling mechanism, meaning that no national 
implementing measure would be required. However, recognition of the competence of the national judge to 
accept such direct challenges varies by Member State. 
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mechanism might persist in some cases. Defining the situations where the Article 267 

TFEU procedure should be used, such as for acts with national implementing measures, 

could also result in a decrease in inadmissible requests for internal review.  

 
Table 49: Expected extent of change, measure A2 

Mechanism Expected extent of change 

Request for internal review inadmissible Decrease 

Request for internal review admissible No change 

Judicial review Aarhus Regulation No change 

Article 263 TFEU No change 

Article 267 TFEU Medium increase 

 

5.2.3.1 Economic impacts 
Measure A2 is expected to have an impact on the volume of challenges received by the 

European Commission, without affecting the unit costs per mechanism. Therefore, the 

overall economic impacts of the measure stem from the changes in the number of 

challenges received per mechanism and overall. Considering the expected change, the 

annual administrative burden on the European Commission is likely to decrease compared 

to the baseline.  

 

The overall impact of measure A2 is therefore expected to be a small decrease in the 

annual administrative burden from 196 man-days per year to 195, or even 189 man-days, 

depending on the scenario. The costs associated with the expected increase in the number 

of Article 267 TFEU cases would be offset by the overall fall in the number and 

corresponding costs of inadmissible requests for internal review. This can be explained by 

the very low baseline for the Article 267 TFEU cases (see Section 5.1.1). This low baseline 

needs to be taken into account when interpreting the results, as it is possible that the 

measure could have an important impact on Article 267 TFEU cases and increase numbers 

at a much higher rate than suggested by this assessment. The following table summarises 

the expected impacts of measure A2 on the administrative burden on the European 

Commission. 

 
Table 50: Average annual cost of the administrative burden on the European Commission 
for measure A2 – man-days per mechanism and scenario 

Mechanism Baseline Scenario 1 Scenario 2 Scenario 3 

Requests for internal review - 
inadmissible (man-days) 

19 15 10 5 

Requests for internal review – 
admissible (man-days) 

21 21 21 21 

Judicial challenge Aarhus Regulation 

(man-days) 

60 60 60 60 

Article 263 TFEU (man-days) 89 89 89 89 

Article 267 TFEU (man-days) 7 11 12 14 

Total (man-days) 196 195 192 189 

Total (monetary cost, 2018 prices)* EUR 

93,956 

EUR 

95,044 

EUR 

93,544 

EUR 

92,044 
Notes: *The administrative burden cost was monetised using the daily rate employed in the analysis of the 
current situation – EUR 487.60 (2018 prices). 
The blue colour represents degrees of decrease compared to the baseline, while the orange depicts degrees of 
increase. 
 

Measure A2 is expected to have an effect primarily on the number of judicial challenges 

under Article 267 TFEU, which would have an impact on the administrative burden on the 

CJEU, especially the Court of Justice, in dealing with a higher number of requests for 
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preliminary rulings. The number of cases under the other mechanisms handled by the 

General Court are expected to remain the same as the baseline. Therefore, the total annual 

staff costs at the CJEU associated with A2 would increase to EUR 429,528 - 442,501 (2017 

prices), depending on the scenario (compared to roughly EUR 416,554 in the baseline).  

 

The higher number of Article 267 TFEU cases might result in more instances of legal 

procedures and court cases, which may increase the uncertainty and indirect costs to 

industry and businesses. However, this effect is likely to vary considerably by Member 

State and specific case. 

5.2.3.2 Social impacts 
Measure A2 aims to address the uncertainties in using the Article 267 TFEU procedure, 

meaning that for NGOs, obstacles in relation to costs and judges’ referrals are likely to be 

minimised, potentially contributing to improvements in access and perceptions of 

inclusivity. However, the measure consists of a Notice that would not have the same legal 

value as EU legislation vis-a-vis third parties, which would temper these positive impacts. 

Any potential impacts in the expected alignment of national procedures with the Aarhus 

Convention - such as reduced complexity, length and costs - are likely to be offset by the 

dependency of NGOs on the national courts. NGO perceptions that the system is unfair, 

non-inclusive and biased towards industry are likely to remain, as significant barriers to 

access are not concretely addressed in this measure, with much still depending on 

implementation at national level. Nor does the measure correct other important obstacles 

identified by NGOs, such as broadening of the types of acts that can be challenged and 

the gap in protection in cases where there is an absence of national implemented 

measures. Barriers in the request for internal review mechanism in relation to standing 

are also not addressed by this measure.   

With the measure not proposing any concrete extension to the rights of access of NGOs, 

industry and economic actors are likely to continue to believe that the system provides 

equal access and treatment. On the other hand, it is expected that the Notice will 

encourage more use of the preliminary ruling under Article 267 TFEU to challenge the 

validity of EU environmental acts, which would in turn cause potential delays in business 

certainty. The following table provides a summary of the expected social impacts of 

measure A2. 

 
Table 51: Social impacts of measure A2 

Stakeholder position Level of 
impact 

Justification/comments 

Environmental NGOs 

Access to justice is limited for NGOs 
due to strict admissibility conditions 
under administrative and judicial 
review mechanisms and critical 
uncertainties in the use of 
preliminary ruling via national courts.   

+1 The measure may lead to potential 
improvements in removing obstacles to 
access at national level, resulting in 
moderately positive impacts for NGOs.  

A wide range of environmental 
matters are prevented from being 
raised due to limitations on the types 

of acts that can be challenged. 

0 This measure does not address any 
broadening of the types of acts that can be 
challenged. The measure does not address 

the gap in protection in cases where there is 
an absence of national implementing 

measures.  

The current system is unfair and 
biased towards industry. 

+1 This measure partially addresses the issue, 
albeit not significantly, as barriers to access 
are not concretely addressed and a lot will 
still depend on implementation at national 
level. 

The current system is neither 
inclusive nor responsive, contributing 

+1 This measure partially addresses the issue, 
albeit not significantly, as barriers to access 



Study on EU implementation of the Aarhus Convention in the area of access to justice in environmental matters 
- final report 

   
   

  236 

Stakeholder position Level of 
impact 

Justification/comments 

to low levels of trust and confidence 
in EU institutions. 

are not concretely addressed and a lot will 
still depend on implementation at national 
level. Low levels of trust and confidence in 
EU institutions are likely to remain, due to no 
expected changes in the admissibility of 
cases. 

Industry/ economic actors 

The system as a whole gives equal 
access to individuals and NGOs and 
provides sufficient avenues for 
redress. 

0 As the measure does not address the issue 
of broadening access, it would have no 
impact on this aspect.  

The current system is overloaded 
with complaints on environmental 
matters that have low significance, 
and this can have an excessive 
impact on business certainty. 

-1 This measure is expected to have a negative 
impact, as a likely increase in requests for 
ruling on the validity of EU environmental 
acts may cause delays or other complications 
for businesses. 

 

Any extension of access to justice in 
environmental matters at EU level for 
NGOs should be also extended to 
industries and their representative 
associations. 

0 The measure may lead to potential 
improvements in removing obstacles to 
access at national level, but the 
corresponding impact on other types of 
NGOs outside the environment would depend 

on national systems. 

5.2.3.3 Environmental impacts 
The environmental impacts of measure A2 would stem from the number of requests for 

preliminary rulings on EU acts that might enrich the jurisprudence and improve the 

implementation of EU environmental legislation. However, this potentially positive impact 

could be limited by differences between Member States. The following table provides a 

summary of the expected environmental impacts of measure A2. 

 
Table 52: Environmental impacts of measure A2 

Environmental factor Level of 
impact 

Justification/comments 

Deterrent effect: the extent to which 
the option would create greater 
possibilities for challenge and 
therefore improve environmental 
impact. 

+1 An increase in the possibility to obtain 
validity references on EU acts is likely 
to have a positive impact on the 
deterrent effect.  

Increase in likelihood that harm to the 
environment is reduced via requests 
for internal review. 

0 The measure would not impact the 
number of requests for internal review. 

Increase in likelihood that harm to the 
environment is reduced via requests 

for validity reference under Article 267 
TFEU. 

+1 The number of validity references 
would increase, enriching the 

jurisprudence, and leading to possible 
rulings declaring EU acts invalid – this 
has the potential for positive impacts on 
the overall implementation of EU 
environmental legislation. 

 

5.2.4 Measure B1: Change reference to individual scope 

Measure B1 is a legislative measure that would revise the provisions of the Aarhus 

Regulation so that any environmental NGO that meets the criteria set out in Article 11 of 

the Regulation would have the right, inter alia, to seek internal review of regulatory acts 

not entailing implementing measures. This would ensure that NGOs could request the 

internal review of EU regulatory acts related to the environment without the restriction 
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that the acts be of individual scope.  

 

In terms of impact on the volume of requests and challenges, measure B1 is likely to have 

a significant impact on the request for internal review procedure. As noted in Sections 

2.2.2 and 3.1.1.2.1, acts and decisions on environmental matters are typically of public 

interest and of general scope. The analysis found that it is mainly authorisations for placing 

products on the market and for plans and programmes that have been considered of 

individual scope, and that most other types of EU acts are likely to be of general scope. 

The latter includes both those that have been the subject of a request for internal review 

declared inadmissible due to not meeting the individual scope requirement (25 of 43 

requests, 3 overturned by the CJEU and 2 ongoing), as well as types of acts not (yet) the 

subject of a request for internal review. It is therefore reasonable to assume that a large 

share of acts or decisions likely to be the subject of an internal review request would be 

acts of general scope, and therefore inadmissible under the current provisions of the 

Aarhus Regulation. 

 

Looking at this from another perspective, the mapping found that 15 of the 43 requests 

for internal review (around 30%) were assessed on the merit by the Commission, meaning 

that inter alia at least some of the grounds were considered to fulfil the Aarhus Regulation 

individual scope requirement. Ten of these requests for internal review concerned placing 

products on the market. Another two concerned the authorisation for uses of substances 

under REACH. The three remaining requests concerned the delegation of powers to other 

bodies; approving plans and programmes;  and the introduction of pollutant criteria, limits 

or emission levels. These five types of acts cover only 51 of the 491 legal provisions 

identified as the basis for EU acts related to the environment, as shown in the table below. 

 
Table 53: Numbers of legal provisions for types of acts previously considered to be of 
individual scope 

# Type of act that might be considered of individual scope Number of legal 
provisions 

2 Commission decisions/acts on authorisations of substances 21 

1 Commission decisions/acts on authorisations for placing products on 

the market 

11 

13 Commission acts introducing criteria, limits or emission levels for 
pollutants 

10 

12 Commission decisions/acts on approval/authorisation of plans or 

programmes 

6 

18 Commission decisions to delegate powers to other bodies 3 

 Total 51 (491 total) 

 

This approach cannot be considered definitive, as whether an individual act or decision is 

to be considered of individual or general scope depends on factors other than the type of 

act, and each case is unique. For example, ten requests for internal review falling under 

the authorisation of substance type of act were also dismissed as inadmissible due to lack 

of individual scope. It is also possible that other types of acts that have not so far been 

addressed by requests for internal review during 2006-2018 could generate acts of 

individual scope. Nevertheless, this assessment complements the initial assumption that 

most EU environmental acts are of general scope. In addition, a key barrier cited by NGOs 

with regard to the request for internal review procedure is the individual scope requirement 

(see Section 3.1.2.1). 

 

It can therefore be assumed that a legislative measure that would remove the requirement 

that acts be of individual scope in order to be the subject of an admissible review request 

would mean that: 1) the proportion of admissible to inadmissible review requests would 

likely increase; and 2) the overall number of review requests would likely increase, as 

NGOs would be more inclined to present requests for internal review knowing that the 

individual scope requirement would no longer apply. A medium increase in judicial 
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challenges under the Aarhus Regulation is expected, given that during 2006-2018 around 

half of the Commission decisions on requests for internal review – both admissibility and 

on the merits – were appealed.  

 
Table 54: Magnitude or expected extent of change in volume of requests and challenges, 
measure B1 

Mechanism Expected extent of change 

Request for internal review inadmissible Decrease 

Request for internal review admissible High increase 

Judicial review Aarhus Regulation Medium increase 

Article 263 TFEU No change 

Article 267 TFEU No change 

5.2.4.1 Economic impacts 
The main economic impacts from measure B1 relate to an increase in the volume of 

requests for internal review under the Aarhus Regulation. Measure B1 is not expected to 

have an impact on the procedures or the number of man-days required to handle requests 

at the European Commission, thus the unit costs per mechanism would not change 

compared to the baseline. Any economic impacts of the measure would stem from the 

changes in the number of challenges received per mechanism and overall, resulting in an 

increase in the annual administrative burden on the European Commission, compared to 

the baseline. While the amount of time spent on processing inadmissible requests in a 

given year would decrease, this decline would be offset by a more substantial increase in 

the number of admissible requests and potential judicial challenges under the Aarhus 

Regulation. This implies that the annual cost in man-days of handling all types of 

challenges across all Commission services would increase from 196 man-days in the 

baseline to 253-283 man-days, depending on the scenario. It should also be noted that 

this additional administrative burden is likely to fall primarily on those Commission DGs 

with higher numbers of acts relating to the environment under their responsibility – 

primarily DG SANTE and DG ENV. The following table summarises the expected impacts 

of measure B1 on the administrative burden on the European Commission. 

 
Table 55: Average annual cost of the administrative burden on the European Commission 

for measure B1 – man-days per mechanism and scenario 

Mechanism Baseline Scenario 1 Scenario 2 Scenario 3 

Requests for internal review - 
inadmissible (man-days) 

19 15 10 5 

Requests for internal review – 
admissible (man-days) 

21 52 57 62 

Judicial challenge Aarhus Regulation 
(man-days) 

60 90 105 120 

Article 263 TFEU (man-days) 89 89 89 89 

Article 267 TFEU (man-days) 7 7 7 7 

Total (man-days) 196 253 268 283 

Total (monetary cost, 2018 prices)* EUR 
93,956 

EUR 
123,175 

EUR 
130,677 

EUR 
138,178 

Notes: *The administrative burden cost was monetised using the daily rate employed in the analysis of the 
current situation – EUR 487.60 (2018 prices). 
The blue colour represents degrees of decrease compared to the baseline, while the orange depicts degrees of 
increase. 
 

Measure B1 is expected to have an effect primarily on the number of requests for internal 

review that would be launched, but this can be expected to translate to a medium-level 

increase in judicial challenges that follow the submission of requests for internal review 

under the Aarhus Regulation. The number of cases under Articles 263 and 267 TFEU that 

the CJEU would handle is expected to remain the same as the baseline. The annual costs 
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of human resources for the CJEU under measure B1 would become EUR 494,003 – 571,451 

(2017 prices), depending on the scenario (compared to around EUR 416,554 in the 

baseline). 

 

The impact on the indirect costs to businesses is expected to be more significant, as the 

overall number of requests for internal review and judicial challenges under the Aarhus 

Regulation would grow. Businesses might face indirect costs linked to legal procedures and 

court cases that are lengthy or result in legal uncertainty. The indirect costs associated 

with requests for internal review might be lower compared to judicial review, as these 

reviews are handled within legally defined timeframes, which eliminates the related risks 

associated with court proceedings. However, the broader scope of acts that might be 

challenged may raise not only the number of requests but also the instances of subsequent 

judicial challenges under the Aarhus Regulation. In both cases, businesses might face 

uncertainty, linked to the higher risk of challenges resulting in reversals or modifications 

of acts. 

 

Nevertheless, the legally defined timeframes for the request for internal review procedure 

and the fact that the opportunity for a subsequent judicial review only relates to the 

Commission’s decision and the fact that the CJEU ruling does not extend to the merits of 

the underlying act (see Section 3.1.1.3), means that the risks of lengthy judicial 

proceedings is limited, compared to a situation where the NGO could go directly to the 

CJEU.  

5.2.4.2 Social impacts 
The social impacts of measure B1 are expected to result from a widening in the range or 

scope of the acts covered by the access to justice provisions of the Aarhus Regulation 

through a legislative amendment. This may have an indirect positive impact on standing, 

as the measure is likely to ensure that NGOs can submit requests for internal review of EU 

regulatory acts not entailing implementing measures without the requirement for the act 

to be of individual scope. This is expected to give NGOs greater capacity to submit requests 

for internal review on environmental issues that are typically of general scope and public 

interest, thereby enabling a wider range of environmental matters to be raised. The impact 

is likely to be very positive if the measure is supported by the use of the Article 267 TFEU 

procedure as proposed in Measures A2 or B4. The limitation in this measure is the ‘not 

entailing implementing measures’ requirement, which could itself limit the use of the 

request for internal review mechanism by NGOs.  

 

The request for internal review mechanism is seen by many NGOs as the preferred way to 

challenge EU environmental acts, due to ease of use, lower costs and the certainty of 

getting a response directly at EU level. Broadening access under this mechanism is 

expected to provide better opportunities for NGOs to challenge EU measures that 

contravene environmental law, resulting in greater levels of inclusivity, trust and 

confidence from these stakeholders. However, some NGOs may remain dissatisfied with 

the discrepancy in access to the CJEU directly via Article 263 TFEU and to national courts 

via Article 267 TFEU. As those with an economic interest can pursue this route, it can be 

expected that some NGOs will continue to perceive this restriction as unfair and biased. 

 

The expected impacts for industry and economic stakeholders are likely to be very 

negative for two primary reasons. Firstly, the measure broadens access to NGOs to 

challenge EU environmental acts, which industry stakeholders perceive as an important 

threat to business certainty. Secondly, the measure does not grant equal standing to NGOs 

or associations that represent an economic interest, as the review mechanisms under the 

Aarhus Regulation are only available to environmental NGOs. This could negatively impact 

perceptions of equal treatment and fairness by those types of associations. The expected 

medium increase in the volume of admissible challenges could also prolong the duration 

of cases and contribute to creating business uncertainty. The following table provides a 
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summary of the expected social impacts of measure B1. 

 
Table 56: Social impacts of measure B1 

Stakeholder position Level of 
impact 

Justification/comments 

Environmental NGOs 

Access to justice is limited for NGOs 
due to strict admissibility conditions 
under administrative and judicial 
review mechanisms and critical 
uncertainties in the use of preliminary 
ruling via national courts.   

+2 This measure directly addresses the issue 
as it will ensure that NGOs can submit 
requests for internal review of EU 
regulatory acts not entailing 
implementing measures without the 
requirement for the act to be of individual 

scope. This impact is likely to be even 
more positive if the measure is supported 
by the use of the Article 267 TFEU 
procedure, such as A2 or B4.   
However, this measure will not ease 
access to the CJEU in terms of the 

underlying act that is challenged through 

the request for internal review unless the 
jurisprudence changes. 

A wide range of environmental 
matters are prevented from being 
raised due to limitations on the types 

of acts that can be challenged. 

+2 This measure gives NGOs greater 
capacity to submit requests for internal 
review on environmental acts that are 

typically of general scope. 

The current system is unfair and 
biased towards industry. 

+1 The measure is likely to give NGOs 
greater access to redress mechanisms, 
but some may remain dissatisfied with 
the discrepancy in access to the CJEU 
directly via Article 263 TFEU and access 

to national courts via Article 267 TFEU. 
.  

The current system is neither 
inclusive nor responsive, contributing 
to low levels of trust and confidence 

in EU institutions. 

+1 The measure is likely to give NGOs 
greater confidence in view of improved 
access to challenge a wider range of EU 

acts. 
 

Industry/ economic actors 

The system as a whole gives equal 
access to individuals and NGOs and 

provides sufficient avenues for 
redress. 

-2 This measure gives NGOs greater 
capacity to submit requests for internal 

review which is likely to be perceived as 
tilting the level playing field in their 
favour. The impact is likely to be severe, 
given the high likelihood of increases in 
the admissibility of requests.  

The current system is overloaded 
with complaints on environmental 
matters that have low significance, 
and this can have an excessive 
impact on business certainty. 

-2 The high increase in the numbers of 
admissible cases could contribute to 
lengthy and costly court cases, which 
would negatively impact legal certainty.   

Any extension of access to justice in 

environmental matters at EU level for 

NGOs should be also extended to 
industries and their representative 
associations. 

-2 This measure does not broaden access 

under the request for internal review 

mechanism for industry and economic 
stakeholders, which is likely to negatively 
impact their perceptions of equal 
treatment.   

 

5.2.4.3 Environmental impacts 
Broadening the scope of acts that might be challenged is expected to increase the number 

of admissible requests for internal review, which might have positive impacts on the 
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environment. It is likely that the ‘additional’ acts that might be challenged in the future 

would be linked to the same environmental areas as those acts most commonly challenged 

so far, i.e. those related to the authorisation of substances, GMOs, chemicals and industrial 

emissions. Having additional requests for internal review that are admissible would prompt 

consideration of their merits, which, if accepted, might in turn result in reversal or 

modification of acts that might have negative impacts on the environment. Nevertheless, 

at this point it is not clear what share of any additional admissible requests for internal 

review would be accepted on the merits. However, the possibility for more acts to be 

challenged would likely strengthen the deterrent effect of the internal review mechanism.  

The following table provides a summary of the expected environmental impacts of measure 

B1. 

 
Table 57: Environmental impacts of measure B1 

Environmental factor Level of 
impact 

Justification/comments 

Deterrent effect: the extent to which the 
option would create greater possibilities 

for challenge and therefore improve 

environmental impact. 

+2 The increased likelihood of receiving 
admissible requests for internal review 

might be an incentive for policy makers 

to take extra care when adopting 
acts/decisions related to the 
environment.  

Increase in likelihood that harm to the 
environment is reduced via requests for 
internal review. 

+1 The number of admissible requests for 
internal review is expected to increase, 
which would result in consideration of 

NGO arguments and concerns that 
certain acts might be harmful to the 
environment.  

Increase in likelihood that harm to the 
environment is reduced via requests for 

validity reference under Article 267 TFEU. 

0 The number of validity references is not 
expected to change. 

 

5.2.5 Measure B2: Change reference to environment 

Measure B2 aims to change restrictions on the administrative and judicial review 

procedures available to NGOs through the Aarhus Regulation. Measure B2 would modify 

the text of the Aarhus Regulation such that the acts subject to review would refer to 

matters related to the environment in place of the current ‘under environmental law’.   

 

The Aarhus Regulation requirement that administrative acts be ‘under environmental law’ 

is a broad one. Article 2(1)(f) of the Regulation defines environmental law as any EU 

legislation that contribute to the pursuit of the objectives of EU policy on the environment 

and the CJEU has interpreted this notion broadly. The mapping found that only three 

requests for internal review out of 43 were in fact declared inadmissible because the 

allegations did not concern environmental law. These concerned placing GMOs on the 

market, the authorisation of a substance linked to the manufacture of pesticides, and the 

adoption of a plan for energy infrastructure investments (see Section 3.1.1.2).  

 

Most requests for internal review (29 of 43 or 67%) during 2006-2018 concerned 

authorisation of substances (12 requests), placing products on the market (10 requests) 

and approving plans/programmes (7 requests). These three types of acts also account for 

around 40% of all acts adopted during the period. Given the broad interpretation of the 

concept of environmental law in both the Aarhus Regulation and the case-law, it can be 

assumed that most – but not all – of the legal provisions falling under these types of acts 

are likely to be considered by the Commission and the CJEU as falling under environmental 

law. Assuming this practice were to continue and the majority of requests would concern 

these types of acts, it is likely that, when considered in isolation, the impact of this option 

on the volume of requests would be a low increase. An associated low increase impact is 

assumed for the judicial reviews as well, along with a decrease in inadmissible requests. 
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Table 58: Expected extent of change, measure B3 

Mechanism Expected extent of change 

Request for internal review inadmissible Decrease 

Request for internal review admissible Low increase 

Judicial review Aarhus Regulation Low increase 

Article 263 TFEU No change 

Article 267 TFEU No change 

 

5.2.5.1 Economic impacts 
The key impact of measure B2 would be on the volume of challenges handled by the 

European Commission in the future. This is not expected to cause changes in the 

procedures or number of man-days required to handle of requests at the European 

Commission, thus the economic impacts of the measure would stem from the changes in 

the numbers of challenges received per mechanism and overall. Based on these expected 

changes and the baseline estimations, the annual administrative burden on the European 

Commission is expected to increase compared to the baseline. While the amount of time 

spent on processing inadmissible requests in a given year would be expected to decrease, 

this decline would be offset by a higher growth in the number of admissible requests and 

potential judicial challenges under the Aarhus Regulation. This implies that the total man-

days of handling all types of challenges across all Commission services would increase 

from 196 man-days per year in the baseline to 204-222 man-days annually, depending on 

the scenario.  

 

Nonetheless, this measure might have an impact on the distribution of requests by DG, as 

the topics that might be challenged could evolve compared to the baseline. It is likely that 

most of the additional acts challenged in the future would be related to the same 

environmental areas as the current trends, however, some of the new challenges might 

also be linked to new environmental areas or be within the responsibility of DGs that have 

not previously handled requests for internal review. The latter might influence the man-

days and relevant unit costs of handling requests for internal review at each DG. In any 

case, as with the previous measure B1, it should also be noted that this additional 

administrative burden is likely to fall primarily on those Commission DGs with higher 

numbers of acts impacting the environment under their responsibility – primarily DG 

SANTE and DG ENV.  The following table summarises the expected impacts of measure B2 

on the administrative burden on the European Commission. 

 
Table 59: Average annual cost of the administrative burden on the European Commission 
for measure B3– man-days per mechanism and scenario 

Mechanism Baseline Scenario 1 Scenario 2 Scenario 3 

Requests for internal review - 
inadmissible (man-days) 

19 15 10 5 

Requests for internal review – 
admissible (man-days) 

21 24 26 31 

Judicial challenge Aarhus Regulation 
(man-days) 

60 69 75 90 

Article 263 TFEU (man-days) 89 89 89 89 

Article 267 TFEU (man-days) 7 7 7 7 

Total (man-days) 196 204 207 222 

Total (monetary cost, 2018 prices)* EUR 
93,956 

EUR 
99,238 

EUR 
100,821 

EUR 
108,322 

Notes: *The administrative burden cost was monetised using the daily rate employed in the analysis of the 
current situation – EUR 487.60 (2018 prices). 
The blue colour represents degrees of decrease compared to the baseline, while the orange depicts degrees of 
increase. 
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Measure B2 could have a limited impact on the administrative burden on the CJEU, 

resulting from the expected increase in judicial challenges following the submission of 

requests for internal review under the Aarhus Regulation. The number of cases under 

Articles 263 and 267 TFEU that the CJEU would handle is expected to remain the same as 

in the baseline. The annual costs of human resources for the CJEU under measure B3 

would become EUR 439,789 – 494,003 (2017 prices), depending on the scenario 

(compared to roughly EUR 416,554 in the baseline). 

 

As with other measures that are expected to impact primarily the number of requests for 

internal review, the impact of measure B2 on the indirect costs to industry and businesses 

would stem from the likelihood of the requests resulting in reversals or modification of 

acts and/or subsequent judicial challenges. These effects might create risks of greater 

uncertainty, leading to potential increases in indirect costs to industry and businesses.   

5.2.5.2 Social impacts 
The social impacts for B2 are very similar to those of measure B1. Removing the 

requirement that acts must be adopted under environmental law is likely to result in an 

increase in the admissibility of cases that were previously dismissed on these grounds. 

However, the impact is likely to be limited as the mapping of requests 2006-2018 showed 

that relatively few requests were declared inadmissible on grounds of not meeting the 

environmental law requirement.  

 

Although the measure may not necessarily result in a much greater number of acts that 

can be challenged, due to the broad interpretation of environmental law discussed above, 

it constitutes an extension of rights in line with the expressed positions of environmental 

NGOs (see Section 3.1.2.1.2, and Figure 15) and is likely to result in greater levels of 

inclusivity, trust and confidence from these stakeholders.  

 

The expected impacts for industry and economic stakeholders are likely to be somewhat 

negative as the measure gives NGOs greater capacity to challenge acts that were 

previously rejected and out of scope. However, the impact of this measure in isolation is 

likely to be limited as relatively few admissible requests were on grounds of environmental 

law. The following table provides a summary of the expected social impacts of measure 

B2. 

 
Table 60: Social impacts of measure B2 

Stakeholder position Level of 
impact 

Justification/comments 

Environmental NGOs 

Access to justice is limited for NGOs 
due to strict admissibility conditions 
under administrative and judicial 
review mechanisms and critical 
uncertainties surrounding the use of 
preliminary ruling via national courts.   

+1 Removing the requirement that acts must 
be under environmental law will mean 
that NGOs gain access to a wider range of 
acts that would actually impact the 
environment. However, the impact is 
likely to be limited as most EU 

environmental acts are linked to legal 
provisions adopted under environmental 
law. 

A wide range of environmental matters 
are being prevented from being raised 
due to limitations on the types of acts 

that can be challenged. 

+1 Removing the requirement that acts must 
be under environmental law is likely to 
increase admissibility of some internal 

review requests. 

The current system is unfair and biased 
towards industry. 

+1 The measure is likely to give NGOs 
greater access to redress mechanisms, 
but some may remain dissatisfied with 
the discrepancy in access to the EU Court 

directly via Article 263 and access to 
national courts via Article 267. 
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Stakeholder position Level of 
impact 

Justification/comments 

The current system is neither inclusive 
nor responsive, contributing to low 
levels of trust and confidence towards 
EU institutions. 

+2 The measure is likely to give NGOs 
greater access to redress mechanisms, 
and is line with their expressed positions 
on this issue. 

Industry/ economic actors 

The system as a whole gives equal 
access to individuals and NGOs and 
provides sufficient avenues for redress. 

-1 This measure gives NGOs greater 
capacity to submit requests for internal 
review which is likely to tilt the level 
playing field in their favour. However, the 
impact is likely to be limited as relatively 
few admissible requests were on grounds 

of environmental law.  

The current system is overloaded with 
complaints on environmental matters 
that have low significance, and this can 
have excessive impact on business 

certainty. 

-1 The low increase in the number of 
admissible cases could contribute to 
lengthy and costly court cases, which 
could negatively impact on legal 

certainty. However, the impact is likely to 

be limited as relatively few admissible 
requests were on grounds of 
environmental law. 

Any extension of access to justice in 
environmental matters at EU level for 

NGOs should be also extended to 
industries and their representative 
associations. 

-2 This measure does not broaden access 
under the internal review mechanism for 

industry and economic stakeholders, 
which could negatively impact on 
perceptions of equal treatment.   

 

5.2.5.3 Environmental impacts 
The environmental impacts of measure B2 are expected to result from the numbers of 

admissible requests for internal review and the deterrent effect on policy makers. 

Broadening the scope of acts that might be challenged is expected to increase the number 

of admissible requests for internal review that are linked to environmental areas not 

previously challenged. A higher number of admissible requests would prompt consideration 

of their merits, which, if accepted, could result in reversal or modification of acts that 

might have negative impacts on the environment. As pointed out in previous sub-sections, 

the share of any additional admissible requests for internal review that would be accepted 

on the merits is unclear. However, the possibility for more acts - and not only acts under 

environmental law - to be challenged would likely strengthen the deterrent effect of the 

internal review mechanism. The following table provides a summary of the expected 

environmental impacts of measure B2. 

 
Table 61: Environmental impacts of measure B2 

Environmental factor Level of 
impact 

Justification/comments 

Deterrent effect: the extent to which 
the option would create greater 

possibilities for challenge and 
therefore improve environmental 

impact. 

+2 The increased likelihood of receiving 
admissible requests for internal review 

might create an incentive for policy makers 
to take extra care when adopting 

acts/decisions related to the environment.  

Increase in likelihood that harm to the 
environment is reduced via requests 

for internal review. 

+1 The number of admissible requests for 
internal review, including those not strictly 

under environmental law, is expected to 
increase, which would result in 
consideration of NGO arguments and 
concerns that certain acts might be 
harmful to the environment.  

Increase in likelihood that harm to the 

environment is reduced via requests 

0 The number of validity references is not 

expected to change. 
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Environmental factor Level of 
impact 

Justification/comments 

for validity reference under Article 267 
TFEU. 

 

5.2.6 Measure B3: Change time limits 

This measure would extend the time limits set forth in the Aarhus Regulation, regarding: 

◼ the time frame for NGOs to make requests after the act was adopted, notified or 

published;  

◼ the time frames for the European Commission to respond to the request. 

 

It is expected that by dedicating more time to the procedures the overall results would be 

improved.  The additional time would allow for more flexibility in staffing the tasks required 

to respond to requests, including specialised skills where required. It would also put the 

NGOs in a better position to gather and process the information necessary to substantiate 

their requests. Ideally, this option would lead to an eventual reduction in judicial 

procedures initiated by NGOs following administrative review decisions. Greater flexibility 

offered to NGOs with regard to the time they would have after the adoption of an act to 

submit a request for internal review of this act might lead to more requests, but this is 

unlikely to be significant, as NGO stakeholders did not raise time limits as an obstacle. 

 
Table 62: Expected extent of change, measure B3 

Mechanism Expected extent of change 

Request for internal review inadmissible No change 

Request for internal review admissible No change 

Judicial review Aarhus Regulation Decrease 

Article 263 TFEU No change 

Article 267 TFEU No change 

 

5.2.6.1 Economic impacts 
Measure B3 is expected to impact the administrative burden associated with handling 

challenges at the European Commission in two ways: 1) through a change in the numbers 

of man-days needed to assess and respond to requests for internal review; 2) through the 

expected change in the volume of challenges received concerning Commission acts. By 

extending the time limits, this measure is expected to provide more time for the 

Commission services to process each request. This additional time is expected to allow for 

more detailed consideration of each request. Assuming a moderate increase of 25%, it is 

expected that the unit costs for this measure would increase compared to the baseline. In 

particular, the average unit costs for inadmissible and admissible requests would rise to 

around 11 and 23 man-days, respectively (compared to nine and 18 man-days in the 

baseline). 

 

Considering the expected decrease in the number of judicial challenges under the Aarhus 

Regulation, and the higher unit costs associated with the processing of requests for internal 

review, the annual administrative burden on the European Commission would decrease 

compared to the baseline. This implies that the annual cost in man-days of handling all 

types of challenges across all Commission services would decrease from 196 man-days in 

the baseline to 191, or even 161 man-days, depending on the scenario. Even though the 

number of man-days for handling requests for internal review would grow slightly, this is 

offset by the fall in the number of judicial challenges under the Aarhus Regulation. The 

following table summarises the expected impacts of measure B3 on the administrative 
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burden on the European Commission. 

 
Table 63: Average annual cost of the administrative burden on the European Commission 
for measure B3 – man-days per mechanism and scenario 

Mechanism Baseline Scenario 1 Scenario 2 Scenario 3 

Requests for internal review - 
inadmissible (man-days) 

19 24 24 24 

Requests for internal review – 
admissible (man-days) 

21 26 26 26 

Judicial challenge Aarhus Regulation 
(man-days) 

60 45 30 15 

Article 263 TFEU (man-days) 89 89 89 89 

Article 267 TFEU (man-days) 7 7 7 7 

Total (man-days) 196 191 176 161 

Total (monetary cost, 2018 prices)* EUR 
93,956 

EUR 
93,244 

EUR 
85,911 

EUR 
78,579 

Notes: *The administrative burden cost was monetised using the daily rate employed in the analysis of the 

current situation – EUR 487.60 (2018 prices). 
The blue colour represents degrees of decrease compared to the baseline, while the orange depicts degrees of 
increase. 
 

Measure B3 is expected to have an effect only on the number of judicial reviews under the 

Aarhus Regulation and would consequently only slightly influence the administrative 

burden on the CJEU. The number of cases under Articles 263 and Article 267 TFEU would 

remain the same as the baseline. Therefore, the overall impact on the CJEU’s annual 

human resources costs for handling judicial reviews would fall to around EUR 377,830 – 

300,382 (2017 prices), depending on the scenario (compared to approximately EUR 

416,554 in the baseline). 

 

With regard to industry and business, measure B3 is expected to influence the number of 

judicial reviews and the associated uncertainty with judicial proceedings only slightly. 

However, the increased time limits for handling requests for internal review and the risks 

of subsequent reversals or modification to Commission acts might bring additional 

uncertainty, raising the indirect costs to industry and businesses.  

5.2.6.2 Social impacts 
Measure B3 chiefly aims to improve the efficiency and effectiveness of the request for 

internal review procedure by the Commission services, which could have a positive impact 

on the NGOs.  The measure does not address any broadening of access, and the potential 

for requests to be considered admissible would remain unchanged. While granting 

additional time to submit a request could favour NGOs in some circumstances, the issue 

of time for submitting requests was not a significant barrier raised by NGO stakeholders 

in access to justice on environmental matters.  

 

For industry and economic actors, the measure is expected to have a negative impact, as 

longer time limits for the Commission to make decisions will reinforce their perception that 

access to justice causes unnecessary delays and uncertainty, particular when requests are 

then found inadmissible. As the measure does not address the issue of broadening access 

it would have no impact on changing perceptions of equal and/or privileged standing 

among these stakeholders. The following table provides a summary of the expected social 

impacts of measure B3. 
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Table 64: Social impacts of measure B3 

Stakeholder position Level of 
impact 

Justification/comments 

Environmental NGOs 

Access to justice is limited for NGOs 

due to strict admissibility conditions 
under administrative and judicial 
review mechanisms and critical 
uncertainties in the use of preliminary 
ruling via national courts.   

0 This measure does not address any 

broadening of access, which means the 
potential for requests to be considered 
admissible would remain the same as in 
the baseline. 

A wide range of environmental matters 

are prevented from being raised due to 
limitations on the types of acts that 
can be challenged. 

0 As the measure does not address any 

broadening of the types of acts that 
can be challenged, the issue will 
remain unchanged.  

The current system is unfair and biased 
towards industry. 

0 As the measure does not address 
obstacles in relation to broadening 

access, these perceptions are likely to 
remain unchanged. 

The current system is neither inclusive 
nor responsive, contributing to low 
levels of trust and confidence in EU 
institutions. 

0 As the measure does not address 
obstacles in relation to broadening 
access, these perceptions are likely to 
remain unchanged.     

Industry/ economic actors 

The system as a whole gives equal 
access to individuals and NGOs and 
provides sufficient avenues for redress. 

0 As the measure does not address the 
issue of broadening access, it would 
have no impact on this aspect.  

The current system is overloaded with 
complaints on environmental matters 
that have low significance, and this can 
have an excessive impact on business 
certainty. 

-1 This measure is expected to have a 
negative impact, as longer time limits 
for the Commission to make decisions 
are likely to create delays and 
uncertainty – especially in cases of 
inadmissible requests.  

Any extension of access to justice in 
environmental matters at EU level for 
NGOs should be also extended to 

industries and their representative 
associations. 

0 As the measure does not address the 
issue of broadening access, it would 
have no impact here. 

5.2.6.3 Environmental impacts 
While the overall numbers of requests for internal review would not change due to this 

measure alone, the extended time limits might allow both NGOs and the Commission 

services to dedicate more time and effort to each challenge. This additional time might 

allow for: 1) preparation of better researched requests, increasing the probability that they 

would be considered admissible and/or accepted on their merits; 2) more precise, and 

detailed consideration of the arguments during the assessment of the requests. Together 

this could bring about more careful consideration of the requests’ admissibility and merits. 

If more requests were accepted on their merits, this could eventually trigger reversals or 

modification of acts, with a potentially positive impact on the environment. However, the 

deterrent effect on policy makers would remain unchanged, as the likelihood of receiving 

challenges would remain the same as in the baseline. The following table provides a 

summary of the expected environmental impacts of measure B3. 

 
Table 65: Environmental impacts of measure B3 

Environmental factor Level of 
impact 

Justification/comments 

Deterrent effect: the extent to which 
the option would create greater 
possibilities for challenge and 

0 The likelihood of receiving challenges would 
remain the same as in the baseline, thus the 
deterrent effect on policy makers would 
remain unchanged as well. 



Study on EU implementation of the Aarhus Convention in the area of access to justice in environmental matters 
- final report 

   
   

  248 

Environmental factor Level of 
impact 

Justification/comments 

therefore improve environmental 
impact. 

Increase in likelihood that harm to the 
environment is reduced via requests 
for internal review. 

+2 The quality of the requests and their 
assessment would improve, which might 
result in more admissible requests being 

accepted on their merits, leading to 
potential reversals or modifications of acts 
harmful to the environment.  

Increase in likelihood that harm to the 
environment is reduced via requests 
for validity reference under Article 267 

TFEU. 

0 The number of validity references is not 
expected to change. 

 

5.2.7 Measure B4: Access to justice Directive 

The rationale for this measure is similar to that of A2: it aims to address uncertainties 

surrounding the use of the Article 267 TFEU procedure to challenge EU environmental acts 

via the national courts and the request for preliminary ruling by the CJEU. As presented in 

section 5.2.3 on measure A2, there is a significant potential for EU acts related to 

environment to be challenged via national implementing measures using national courts 

and the Article 267 TFEU procedure. The key difference between measures A2 and B4 is 

the choice of instrument. Measure B4 proposes the adoption of a Directive that would be 

legally binding on Member States and would require them to transpose the legislation and 

ensure that their court systems are in compliance with the requirements of the Directive. 

If an eventual Directive is sufficiently comprehensive to address the issues identified 

through the evaluation, it could have the effect of significantly increasing the use of the 

Article 267 TFEU procedure. A high extent of change in the volume of challenges is thus 

assumed, with a corresponding decrease in inadmissible requests for internal review, as 

clarification and better functioning of the Article 267 TFEU mechanism would dissuade 

NGOs from presenting inadmissible requests. 

 
Table 66: Expected extent of change, measure B4 

Mechanism Expected extent of change 

Request for internal review inadmissible Decrease 

Request for internal review admissible No change 

Judicial review Aarhus Regulation No change 

Article 263 TFEU No change 

Article 267 TFEU High increase 

 

5.2.7.1 Economic impacts 
Measure B4 is expected to influence only the number of challenges received in the future. 

Considering the expected change in the number of requests for preliminary rulings and 

inadmissible requests for internal review, and the baseline unit costs, the annual 

administrative burden on the European Commission would grow compared to the baseline. 

The costs associated with the increase in the number of Article 267 TFEU cases would 

offset the fall in the number and corresponding costs of inadmissible requests for internal 

review, although this effect would be lower in the most ambitious scenario. The overall 

impact of measure B4 would therefore be an increase in the annual administrative burden, 

from 196 man-days per year in the baseline to 202, or possibly 196 man-days, depending 

on the scenario. The following table summarises the expected impacts of measure B4 on 

the administrative burden on the European Commission. 
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Table 67: Average annual cost of the administrative burden on the European Commission 
for measure B4 – man-days per mechanism and scenario 

Mechanism Baseline Scenario 1 Scenario 2 Scenario 3 

Requests for internal review - 
inadmissible (man-days) 

19 15 10 5 

Requests for internal review – 
admissible (man-days) 

21 21 21 21 

Judicial challenge Aarhus Regulation 
(man-days) 

60 60 60 60 

Article 263 TFEU (man-days) 89 89 89 89 

Article 267 TFEU (man-days) 7 18 19 21 

Total (man-days) 196 202 199 196 

Total (monetary cost, 2018 prices)* EUR 

93,956 

EUR 

98,495 

EUR 

96,995 

EUR 

95,495 
Notes: *The administrative burden cost was monetised using the daily rate employed in the analysis of the 
current situation – EUR 487.60 (2018 prices). 
The blue colour represents degrees of decrease compared to the baseline, while the orange depicts degrees of 
increase. 
 

Measure B4 is expected to have an effect on the administrative burden on the CJEU, 

especially the Court of Justice, which would process the higher number of requests for 

preliminary rulings. The number of cases under the other mechanisms handled at the 

General Court would remain the same as in the baseline. Therefore, the total annual 

human resources costs at the CJEU would increase to EUR 455,475 – 468,448 (2017 

prices), depending on the scenario (compared to roughly EUR 416,554 in the baseline).  

 

The impact of measure B4 on the indirect costs to industry and businesses is expected to 

result from any potential increase linked to legal procedures and court cases associated 

with the higher number of requests for preliminary rulings. However, this effect might vary 

by Member State or specific case. The adoption of a Directive on access to justice and the 

function of Article 267 in the Member States could have important cost implications in the 

Member States, which are out of scope of this study. A 2017 impact assessment for a 

Commission initiative on access to justice in environmental matters considered the 

Directive that would be the model for this measure did not find any significant cost impacts 

for the Member States, but acknowledged limitations in data on the cost of national judicial 

systems483. 

5.2.7.2 Social impacts 
The social impacts of measure B4 are likely to be similar to those for measure A2. The key 

difference is the use of a legislative instrument, which will send a stronger message to 

stakeholders, as well as being more likely to impact their interests. For NGOs, there is 

likely to be an improvement in access to justice, as many of the uncertainties in using the 

request for preliminary ruling mechanism would be concretely addressed by a legislative 

instrument. Removing obstacles to access under this mechanism is expected to provide 

better opportunities for NGOs to challenge EU measures that contravene environmental 

law, resulting in greater levels of inclusivity, trust and confidence from these stakeholders. 

The extent to which the cost of proceedings and legal representation would be addressed 

by this mechanism is unclear, however. The positive impact of the measure is limited by 

the inadequacy of Article 267 TFEU in guaranteeing access to justice in cases where there 

are no national implementing measures, and problems of inadmissibility under the request 

for internal review mechanism.   

With the measure not proposing any concrete extension to the rights of access for NGOs, 

industry and economic actors are likely to continue to believe that the system provides 

equal access and treatment. On the other hand, a legislative measure is expected to 

 
483 European Commission, Impact Assessment on a Commission Initiative on Access to Justice in Environmental 
Matters, SWD(2017) 255 final 
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contribute to a high increase in the use of requests for preliminary rulings under the Article 

267 TFEU procedure, which is likely to increase delays and contribute to business 

uncertainty. However, this impact is likely to be offset by any remaining barriers identified 

by NGOs in accessing national courts (e.g. high costs). The following table provides a 

summary of the expected social impacts of measure B4. 

 
Table 68: Social impacts of measure B4 

Stakeholder position Level of 
impact 

Justification/comments 

Environmental NGOs 

Access to justice is limited for NGOs 
due to strict admissibility conditions 
under administrative and judicial 

review mechanisms and critical 
uncertainties in the use of preliminary 
ruling via national courts.   

+1 A legislative measure is more likely to 
increase the likelihood that national 
courts will make requests for validity 

references under Article 267 TFEU, 
thereby opening up opportunities for 
access to justice for NGOs. Also, the 
impact of transposition and enforcement 

are likely to influence the compatibility of 
national laws with EU law thereby 
reducing complexity and delays. 

However, the positive impact of this 
measure is limited by the adequacy of 
Article 267 TFEU in guaranteeing access 
to justice in cases where there are no 
implementing measures, and the costs of 
proceedings are prohibitive. Taken in 
isolation, the measure does not address 

issues of admissibility under the Aarhus 
Regulation’s request for internal review 
mechanism.  

A wide range of environmental 
matters are prevented from being 

raised due to limitations on the types 
of acts that can be challenged. 

0 This measure does not address any 
broadening of the types of acts that can 

be challenged. The measure does not 
address the gap in protection in cases 

where there is an absence of national 
implementing measures.  

The current system is unfair and 
biased towards industry. 

+1 This measure is more likely to address 
the issue. However, the impact is limited, 

as the measure is unlikely to remove 
barriers associated with cost of 
proceedings.  

The current system is neither 
inclusive nor responsive, contributing 

to low levels of trust and confidence 
in EU institutions. 

+1 Barriers to access are more likely to be 
concretely addressed with this measure. 

However, the impact is limited, as the 
measure is not expected to change the 
volume of admissible cases under the 
internal review mechanism, with NGOS 
preferring to submit requests for internal 
review, given the low costs associated 
with that mechanism.  

Industry/ economic actors 

The system as a whole gives equal 
access to individuals and NGOs and 
provides sufficient avenues for 

redress. 

0 As the measure does not address the 
issue of broadening access, it would have 
no impact on this aspect.  

The current system is overloaded 
with complaints on environmental 
matters that have low significance, 
and this can have an excessive 
impact on business certainty. 

-1 A legislative measure is expected to 
contribute to a high increase in the use of 
preliminary rulings under the Article 267 
TFEU procedure, which is likely to 
increase delays and contribute to 

business uncertainty. However, this 
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Stakeholder position Level of 
impact 

Justification/comments 

impact is likely to be offset by the 
barriers identified by NGOs in accessing 
national courts (e.g. high costs) and 
measures that can be challenged.  

Any extension of access to justice in 

environmental matters at EU level for 
NGOs should be also extended to 
industries and their representative 
associations. 

0 As the measure does not address the 

issue of broadening access, it would have 
no impact here. 

 

5.2.7.3 Environmental impacts 
The environmental impacts of measure B4 would be similar to those of measure A2 and 

would result from the number of requests for preliminary ruling, which might enrich the 

jurisprudence and improve the implementation of EU environmental legislation. However, 

this potentially positive impact would still be limited somewhat by differences between 

Member States. The following table provides a summary of the expected environmental 

impacts of measure B4. 

 
Table 69: Environmental impacts of measure B4 

Environmental factor Level of 
impact 

Justification/comments 

Deterrent effect: the extent to which 
the option would create greater 
possibilities for challenge and 
therefore improve environmental 
impact. 

+1 An increase in the possibility to obtain 
validity references on EU acts is likely to 
have a positive impact on the deterrent 
effect. 

Increase in likelihood that harm to the 
environment is reduced via requests 
for internal review. 

0 The measure would not impact the number 
of requests for internal review. 

Increase in likelihood that harm to the 

environment is reduced via requests 

for validity reference under Article 267 
TFEU. 

+2 The number of validity references would 

increase, enriching the jurisprudence, and 

leading to possible rulings declaring EU acts 
invalid – this has the potential for positive 
impacts on the overall implementation of EU 
environmental legislation. The increase 
would be high, implying a stronger effect 
compared to measure A2. 

 

5.2.8 Comparative overview of the impacts of the measures 

The impacts of the measures are summarised in the table below. Similar to the approach 

taken for presenting the economic impacts, the blue colour represents degrees of positive 

impact compared to the baseline, while the orange depicts degrees of negative impact.  
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Table 70: Summary of the impacts of the measures, compared to the baseline 

Key impacts 0  A1  A2 B1 B2 B3 B4 

Economic impacts 

Cost to 
Commission 

No 
change 

High 
decrease 

Low 
decrease 

High 
increase 

Medium 
increase 

Medium 
decrease 

Low 
increase 

Cost to CJEU No 
change 

Medium 
decrease 

Low 
increase 

High 
increase 

Medium 
increase 

High 
decrease 

Medium 
increase 

Broader 
impact on 
business 

No 
change 

Low 
increase 

Moderate 

increase 

Significant 

increase 

Moderate 

increase 

Moderate 

increase 

Significant 

increase 

Social impacts 

NGOs No 
change 

Neutral to 
positive 

Neutral to 
positive 

Positive to 
very 

positive 

Positive to 
very 
positive 

No change 
Neutral to 
positive 

Industry 
No 

change 

Neutral to 
very 

positive 

Neutral to 
negative 

Very 
negative 

 
Negative 
to very 

negative 

Neutral to 
negative 

Neutral to 
negative 

Environmental impacts 

Deterrent 
factor  

No 
change 

Neutral 
Neutral to 
positive 

Very 
positive 

Very 
positive 

Neutral 
Neutral to 
positive  

Likely 
reduction in 
harm  

No 
change 

Neutral to 
positive 

Neutral to 
positive 

Neutral to 
positive 

Neutral to 
positive 

Neutral to 
very 

positive 

Neutral to 
very 

positive 

The blue colour represents degrees of positive impact compared to the baseline, while the orange depicts degrees 
of negative impact. 
 

Broadly speaking, we can conclude the following: 

◼ Measures that increase the possibility for challenging acts impact costs negatively due 

to increase requirements for handling them. They are also more likely to impact 

business certainty negatively. 

◼ At the same time, these measures are likely to have a positive social impact on NGOs 

and for the environment. 

◼ Measure B1, which would target the important issue of the individual scope 

requirement for requests for internal review, is also likely to have the greatest impact 

on costs, both in terms of burden on the institutions and to business. The trade-off is 

the high degree of positive impact on NGOs and the environmental deterrent factor. 

◼ None of the measures is expected to have a directly negative impact on the 

environment. This might be misleading, however, as it does not account for the risk 

of implementation of EU acts that are harmful to the environment and might have 

been prevented through more effective access to justice measures. Nevertheless, 

none of the measures reduces access with regard to the baseline. 

 

Most of the measures were designed to be carried out within a package of complementary 

measures, so that some of the trade-offs that are seen when looking at the measures 

individually are mitigated through the impacts of other measures. In other cases, there 

are cumulative impacts that would change the impacts of a measure when considered 

individually. These are discussed in the following sections. 

5.3 Expected impacts of options – combinations of measures 

In order to serve as comprehensive approaches to addressing the issues raised in Section 

4, the measures are combined into options, as presented in section 4.5. Five options are 

proposed: Option 0 – the Status quo or zero option; Option A – Non-legislative measures 

only; Option B – Legislative measures only; Options AB1 and AB2 are a combination of 

non-legislative and legislative measures, with A2 and B4 as variants for addressing the 

Article 267 TFEU mechanism. 

 

For each option, an overview of the effectiveness and legal implications is presented (from 
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Section 4), together with the combined economic, social and environmental impacts of the 

measures. A summary across all options is then given in Table 71. 

5.3.1 Option 0: Status quo or zero option 

This is the baseline or status quo option, as assessed in Section 5.2.1.  

 

Effectiveness and legal implications: Taking no action would not move towards the 

aim of more closely aligning the EU system with the Aarhus Convention, or address 

situations where NGOs cannot reasonably challenge EU environmental acts. It would 

instead rely on evolution through CJEU jurisprudence and Member State action to achieve 

a more flexible system and better functioning of the Article 267 TFEU mechanism. This 

option would be easy to implement in that no action needs to be taken. It is likely to have 

negative impact on environmental stakeholders as there would be no direct change in their 

ability to challenge EU environmental acts. 

 

Economic, social and environmental impacts: These would continue as during 2006-

2018, barring some evolution in the situation linked to CJEU jurisprudence or Member 

State action. 

5.3.2 Option A: Non-legislative measures only 

This option would combine the two proposed non-legislative measures, as follows: 

 

◼ A1 Administrative review Guidance 

◼ A2 Judicial review Guidance 

 

The option would aim to tackle the objectives through a Commission guidance document 

on the administrative review and a Commission Notice concerning the Article 267 TFEU 

procedure in relation to EU environmental acts.  

 

Effectiveness and legal implications: A purely non-legislative approach would attempt 

to address the limitations faced by NGOs in accessing the internal review procedure 

primarily through clarification of the concepts. This would, in theory, ensure efficient 

functioning of the Commission procedures for handling requests for internal review, as 

well as the adoption of a Commission Notice on access to justice via Article 267 TFEU. It 

is likely that the non-legislative approach would have limited effects on removing 

limitations that NGOs face in challenging acts of general scope that do not entail 

implementing measures. The Notice is likely to have effect on Member States, but it would 

not have the same legal value as EU legislation vis-a-vis third parties. 

 

However, this option has the advantage of being relatively simple to execute, requiring 

only the Commission to prepare and adopt the necessary documents. As both measures 

in this option would constitute interpretative guidance, they would need to be formally 

adopted by the Commission either as a ‘Notice’ (when addressed to Member States, 

stakeholders and the general public) or a ‘Communication’ (when concerning exclusively 

inter-institutional relations)484. The documents would normally be subject to an 

interservice consultation. 

 

Economic, social and environmental impacts: The impacts of this option are 

moderate, overall, given that none of the measures are have the legal value of EU 

legislation. The costs associated with the handling of requests at the EU institutions are 

likely to decrease compared to the baseline as a result of the combined effects of the 

expected changes. In particular, both a Commission guidance on the administrative review 

(A1) and a Commission notice on the use of Article 267 (A2) are expected to reduce the 

number of inadmissible requests for internal review. The former is also expected to make 

 
484 Better Regulation toolbox #59, Guidance documents containing legal interpretation or EU law. 
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the process of reviewing administrative requests more efficient resulting in fewer man-

days needed by the Commission services to handle administrative challenges. This 

decrease in the expected workload and administrative burden is partially offset by the 

expected low to medium increase in the number of challenges launched under Article 267. 

However, given the small number of such requests launched to date, the expected increase 

is not sufficient to completely offset the fall in the number of requests for internal review. 

Consequently, it is expected that the overall economic impact of this non-legislative option 

is to result in a decrease in the number of man-days needed to handle challenges at the 

Commission and a fall in the monetary costs associated with this administrative burden at 

the Commission and the CJEU.   

 

In terms of social and environmental impacts, this option is expected to have a slight 

positive impact overall. As a non-binding option, Option A is not likely to have significant 

impacts on the industry as the legal standing of environmental NGOs will not change. A 

potential negative impact might arise from the potential risk of additional challenges 

launched under Article 267. The clarifications on the functioning of the administrative 

review mechanism and the potential improvement in the use of preliminary reviews could 

aid environmental NGOs in the pursuit of access to justice and improve their perceptions 

of the system. While the balance of social impacts on NGOs is considered neutral or even 

slightly positive, this does not capture the negative impacts that the rejection of a 

legislative option by the EU could bring about, especially for those NGOs that have been 

most vocal on this issue for many years. Furthermore, this option is likely to have a slightly 

positive environmental impact as well since both measures within this option can help 

improve the functioning of the access to justice system and enrich the jurisprudence in 

relation to the implementation of environmental legislation. 

5.3.3 Option B: Legislative measures only 

This option would combine the four proposed legislative measures, as follows:  

 

◼ B1 Change reference to individual scope 

◼ B2 Change reference to environment 

◼ B3 Change time limits 

◼ B4 Access to Justice Directive 

 

The option would aim to tackle the key objective of addressing situations where NGOs 

cannot challenge EU environmental acts through modification of the Aarhus Regulation 

and a Directive that would require Member States to align their national justice systems 

with Aarhus Convention requirements. It would also address the time pressure issue on 

the Commission services, linked to the time limits set out in the Aarhus Regulation. 

 

Effectiveness and legal implications: With regard to the administrative review 

procedures and the Aarhus Regulation, the legislative measures here take a different 

approach to those described above. They would directly address the requirements of 

‘individual scope’ and ‘under environmental law’ through modification of the Aarhus 

Regulation. They would also take a direct approach to dealing with the time pressures 

faced by the Commission services, although it is unlikely that this alone would provide the 

desired efficiency improvements or reduce the burden on these institutions. With regard 

to judicial review via the Article 267 TFEU procedure, a Directive would guarantee Member 

State action and would likely be highly effective in addressing the uncertainties faced by 

NGOs when using the national courts to address an EU act with implementing measures 

(or in other circumstances). 

 

These legislative changes would be challenging to implement. Agreement from the EU co-

legislators would be required to modify the Aarhus Regulation and adopt the Directive, 

with the latter also requiring support from the Member States. 
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Economic, social and environmental impacts: The impacts of this option are more 

significant as it brings legally binding changes. The legislative changes to the Aarhus 

Regulation (measures B1, B2 and B3) would likely result in a high number of additional 

requests for internal review, as NGOs would be encouraged to step up their usage of this 

mechanism given the increased chances of admissibility. Here the cumulative impacts of 

the measures are important: opening up the Aarhus Regulation to cover acts of general 

scope would mean that many more acts would be challengeable, but some of these could 

also potentially have been declared inadmissible as they would not be considered to lie 

under environmental law. When measures are adopted that remove these limitations 

simultaneously, the cumulative impact on the volume of requests and challenges is 

considered to be a high increase, even if measure B2 was assigned a low impact multiplier 

when assessed individually. Finally, allowing more time for review of requests likely means 

an increase in costs as more time would be dedicated, especially for complex requests.  

 

The combination of legislative measures on their own without the mitigating effects of 

Commission guidance to improve the efficiency of the administrative review procedure 

(A1) would in fact have the highest increase in administrative burden on the EU institutions 

(both Commission and CJEU) of all considered options. The actual rate of increase 

depends, of course, on the nature of the acts adopted, as well as other factors such as 

NGO capacity.   

 

This legislative option is expected to have very positive social impacts for the NGOs and 

the environment, particularly the deterrent factor. By broadening the possibilities for NGOs 

to bring requests for internal review under the Aarhus Regulation (measures B1 and B2) 

and making it more feasible for them to challenge EU acts via the national courts and the 

Article 267 TFEU procedure (B4), the perceptions concerning the fairness and inclusiveness 

of the current system for access to justice are likely to improve. Nevertheless, this positive 

social impact might be offset by a more negative perception by industry stakeholders, who 

would be likely to consider the broadened possibilities for environmental NGOs to challenge 

acts to be unfair. Furthermore, the expected increase in the number of challenges under 

the different redress mechanisms might raise the risk of legal uncertainty faced by industry 

stakeholders with potential economic implications. This option is also expected to have a 

positive impact on the environment as each of the individual measures are likely to 

positively affect the deterrent effect associated with access to justice in environmental 

matters, improve the quality of the challenges that are submitted or enrich the 

jurisprudence concerning EU environmental legislation.  

5.3.4 Option AB1: Combination of non-legislative and legislative measures with 

Judicial review Guidance 

This option would combine the two non-legislative measures and three of the legislative 

measures, as follows: 

 

◼ A1 Administrative review Guidance 

◼ A2 Judicial review Guidance 

◼ B1 Change reference to individual scope 

◼ B2 Change reference to environment 

◼ B3 Change time limits 

 

Option AB1 combines the legislative and non-legislative approaches where they are 

complementary. This approach includes the development of a Commission guidance on 

the use of the internal review mechanism combined with amendments to the Aarhus 

Regulation that broaden the possibilities for environmental NGOs to use this mechanism. 

These changes are further complemented by a non-legislative Commission Notice to 

increase the use of the judicial review mechanism under Article 267 TFEU. 

 

Effectiveness and legal implications: Combining the options would deliver a high rate 
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of effectiveness, particularly in the area of administrative and judicial review under the 

Aarhus Regulation. While the legislative changes to the Aarhus Regulation resulting from 

measures B1 and B2 are expected to directly address the issues identified with regard to 

NGOs capacity to challenge EU environmental acts, the non-legislative guidance would aim 

to improve the functioning of the procedure and to mitigate unnecessary burden on the 

institutions (to the extent possible). The change in the time limits set out in the Aarhus 

Regulation would complement this approach.  

 

AB1 would include measure A2, a non-legislative approach to improving the functioning of 

the Article 267 TFEU procedure as a means to challenge EU environmental acts via the 

national courts for national implementing measures. There is a risk that a non-legislative 

measure here would not completely or effectively resolve the barriers identified in the 

evaluation for NGOs to challenge EU acts via the national courts – i.e. lack of standing in 

some Member States, prohibitive costs and the need to ensure that judges request a 

validity reference on an EU act when appropriate. The correct functioning of the measures 

addressing the Aarhus Regulation relies upon NGOs being able to challenge all EU acts 

that entail national implementing measures via the respective national courts. The 

evaluation found that there is likely to be a significant number of EU environmental acts 

with national implementing measures, particularly in the areas of authorisation of 

substances and placing products on the market (see section 3.1.1.2.3 and Annex 3). It is 

therefore critical that this mechanism works properly and that the barriers identified are 

overcome in order for this option to be considered successful. At the same time, the legal 

implications of issuing a Commission Communication or Notice as a way to address the 

issues are much simpler than proposing a Directive, as discussed below (section 5.3.2). 

 

Economic, social and environmental impacts: Option AB1 includes the legislative 

amendments to the Aarhus Regulation that are expected to increase the administrative 

burden on the EU institutions, as described above for Option B (section 5.3.3).  Measures 

B1 and B2 together would be expected to bring the highest cost, due to the increase in 

the volume of requests for internal review. In theory, however, this could be offset by 

efficiency improvements linked to guidance in A1. At the same time the Commission notice 

(A2) is expected to bring a medium increase in the volume of preliminary ruling requests 

under Article 267, which would further raise the overall workload and administrative 

burden for handling challenges at the EU institutions.  

 

Combining these measures can also be expected to result in some cumulative impacts. 

Measure A1 would provide guidance to stakeholders on how to challenge acts, depending 

on their type and context. For example, it would provide information on how to identify 

national implementing measures and when to pursue a challenge via national court as 

opposed to submitting a request for internal review. This could raise the number of 

requests for preliminary ruling from national courts linked to EU environmental acts, but 

also decrease the submission of inadmissible requests for administrative review. When 

combined with measure A2, which would encourage Member States to ensure that their 

national court systems are more open to such challenges by NGOs, the system of redress 

mechanisms as a whole is likely to become more efficient. 

 

The cumulative social and environmental impacts of Option AB1 are likely to be mainly 

positive. For starters, a legislative solution to the issues identified with the Aarhus 

Regulation (B1, B2) has emerged as a key priority for the environmental NGOs (see 

Section 3.1.2.1.2). They would, however, be less positively impacted by the choice of a 

non-legislative measure to address the issues identified with the Article 267 TFEU 

procedure (A2). As with Option B, the expected increase in the overall number of 

challenges launched could result in higher legal uncertainty and the associated indirect 

costs to business and industry stakeholders. 
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5.3.5 Option AB2: Combination of non-legislative and legislative measures with 

proposed Access to justice Directive 

This option would combine the two non-legislative measures and three of the legislative 

measures, as follows: 

 

◼ A1 Administrative review Guidance  

◼ B1 Change reference to individual scope 

◼ B2 Change reference to environment 

◼ B3 Change time limits 

◼ B4 Access to Justice Directive 

 

Option AB2 also combines the legislative and non-legislative approaches where they are 

complementary. The main difference compared to Option AB1 is that the approach to 

improve the use of the judicial review mechanism under Article 267 TFEU is legislative in 

the form of an Access to Justice Directive (B4) rather than a Commission Notice (A2). 

 

Effectiveness and legal implications: The effectiveness would be similar to that of 

Option AB1, taking advantage of the complementary elements of the different measures 

and addressing all aspects of the issues identified for policy action. With regard to the 

functioning of the administrative review mechanism, Option AB2 would have the same 

expected effectiveness as Option AB1 described above. The variant of a Directive on access 

to justice could be expected to have stronger impacts on the desired improvements in the 

functioning of the Article 267 TFEU procedure, as a Directive is legally binding and the 

legislation would need to be transposed and implemented in all Member States and would 

be subject to enforcement mechanisms. As pointed out in section 4.4.4, the effectiveness 

of this measure would be subject to the actual content of the Directive, which is dependent 

upon negotiations with Member States and EU co-legislators. This also makes option AB2 

more challenging in terms of its legal feasibility. Nevertheless, it could help resolve the 

issues identified in the evaluation (section 3.7) regarding NGOs access to justice.  

 

Economic, social and environmental impacts: The economic, social and 

environmental impacts are similar to those for AB1. In cumulative terms, the inclusion of 

the legislative measure addressing access to justice for EU environmental acts via national 

procedures can be expected to further improve the functioning of the Article 267 TFEU 

mechanism, which would increase its use by NGOs for acts with national implementing 

measures. This could result in a larger volume of requests for preliminary ruling, which 

has an impact on the CJEU and to a lesser extent on the Commission in terms of 

administrative burden. It could, however, also be expected to reduce the number requests 

for administrative review that are deemed inadmissible. At the same time the legally 

binding nature of the Directive could strengthen and amplify the positive or negative 

perceptions of the different stakeholders concerning the system for access to justice 

compared to those under Option AB1. 

5.4 Summary of impacts relative to the baseline across all options 

Some broad trends can be observed when looking at each option across the different 

effectiveness criteria and types of impacts. The inclusion of the legislative measures into 

any option brings effectiveness gains in terms of reducing limitations on NGOs’ access to 

justice, as well as positive social impacts on NGOs and positive environmental impacts. At 

the same time, these options also bring expected higher costs to the EU institutions, a 

possible negative economic impact on business and negative impacts on industry 

stakeholders, who prefer the status quo. Negative impacts are mitigated to some extent 

by the introduction of measure A1, which targets efficiency gains in terms of the ways in 

which the set of redress mechanisms function and are used by stakeholders. The 

combination options AB1 and AB2 include elements of both the non-legislative and 

legislative approach and seem to be the most advantageous overall. The impacts across 

the options are explained in more detail in the following sections. 
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Table 71: Summary of impacts relative to the baseline across all options 
Key impacts 0  A  B AB1 AB2 

Effectiveness and feasibility 

NGOs’ access to justice 
Moderately 
negative 

Neutral to 
slightly 
positive 

Positive to 
very 

positive 

Moderately 
positive 

Positive to 
very 

positive 

Effective functioning of 
administrative review 

No change Positive 
Moderately 
negative 

Positive Positive 

Feasibility of 
implementation 

Easy 
Moderately 

easy 
Challenging 

Moderately 
challenging 

Challenging 

Economic impacts 

Cost to Commission No change 
Medium 
decrease 

High 
increase 

Low to 
medium 
increase 

Low to 
medium 
increase 

Cost to CJEU No change 
Low 

decrease 
High 

increase 
Medium 
increase 

Medium 
increase 

Broader impact on 
business 

No change 
Slightly 
negative 

Moderate to 
very 

negative 

Moderate to 
very 

negative 

Moderate to 
very 

negative 

Social impacts 

Impact on 
stakeholders 

Industry Positive 
Mixed Moderate to 

very 
negative 

Moderate to 
very 

negative 

Moderate to 
very 

negative  

NGOs Negative 
Neutral to 
positive 

Positive to 
very 

positive 
Positive 

Positive to 
very 

positive 

Environmental impacts 

Deterrent factor - 
environment 

No change Neutral 
Positive to 

very 
positive 

Positive 
Positive to 

very 
positive 

Likely reduction in harm - 
environment 

No change 
Neutral to 
positive 

Positive to 
very 

positive 
Positive 

Positive to 
very 

positive 

The blue colour represents degrees of positive impact compared to the baseline, while the orange depicts degrees 
of negative impact. 

5.4.1 Effectiveness and feasibility 

The evaluation pointed to two key areas for possible policy action (see section 3.7). One 

was the need to ensure effective access to justice for NGOs via the existing mechanisms 

to challenge EU environmental acts. The other concerns the effective functioning of the 

administrative review mechanism, in terms of its efficiency and the administrative burden 

it generates, particularly on the EU institutions. The summary of the effectiveness and 

legal feasibility of each option therefore looks at the extent to which the option contributes 

to addressing these two issues, as well as the overall feasibility to implement the proposed 

measures, in terms of legislative procedures and other requirements. 

NGOs’ access to justice 

All of the options except the zero option would have a positive impact on improving access 

to justice for NGOs, as they aim to reduce the limitations they currently face. The 

legislative solutions can be expected to have a more positive impact in this regard, 

primarily because they target the limitations directly. In some cases, such as for options 

that include measures B1 and B2, the main limitations would no longer exist in the Aarhus 

Regulation, which is a strong likelihood of improvement in terms of access. The measures 

addressing access to justice via the national courts and the Article 267 TFEU procedure 

are less concrete at this stage, meaning that there is less information available to enable 

an assessment. The content of a Commission Notice or a Directive will always be subject 

to negotiation, subsidiarity concerns and other contextual factors that can have important 

impacts on the eventual effectiveness of the instrument. Nevertheless, in both cases 

measures A2 and B4 target the issues identified in the evaluation linked to standing, costs, 

judges’ discretion and other concerns that sometimes stand in the way of effective access 
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to justice with regard to EU environmental acts. The Directive is a binding instrument and 

can therefore be expected to have a more positive impact. 

Effective functioning of the administrative review 

This issue is primarily addressed by measure A1, which aims at improving the overall 

functioning of the administrative review procedure, in line with the opportunities identified 

as part of the evaluation (sections 3.2.3.1 and 3.7). The measure as proposed would 

address both the internal organisation of the administrative review procedure, and also 

target the NGOs and any other stakeholders involved in the preparation of requests. As 

such, it would address the multi-faceted nature of the issues identified and likely have a 

positive impact on this issue. Options including measure A1 are therefore considered to 

have a positive impact. Option B, which does not include measure A1, would be considered 

moderately negative, allowing for the fact that the Commission services, other authorities 

and stakeholders involved would also be likely to improve the organisation and operation 

of the administrative review procedure spontaneously over time.  

Feasibility of implementation 

In order to be viable, policy or legislative options need to be possible to implement. Some 

measures that had potential to address the issues identified were considered and then 

discarded due to concerns about their legal compatibility with the TFEU or established case 

law (see section 4.4.5). The measures that remain are considered legally feasible as a 

minimum, but some are likely to be more complicated to prepare, negotiate and eventually 

adopt than others. The zero option would be the simplest one in this regard, as no action 

would be required. The non-legislative option A would be moderately easy to adopt, 

relatively speaking, as it could be done internally within the Commission – although there 

is the risk of challenge to or evolution of the interpretation of such documents via case-

law of the CJEU. The legislative measures are more challenging, as they require the 

support and eventual agreement of EU co-legislators, which can be complex. The 

implementation is therefore considered challenging or moderately challenging for options 

containing the B measures. 

5.4.2 Economic impacts 

Three elements are considered under economic impacts. Costs to the Commission and to 

the CJEU are based on the quantitative estimates while the broader impact on business is 

considered qualitatively. 

Cost to Commission and the CJEU 

The costs to the EU institutions are directly linked to the expected volume of requests and 

challenges – when these increase or decrease, the estimate costs of handling the 

procedures is expected to follow suit. The specific costs for handling each type of request 

or challenge are differentiated based on the data collected and methodology applied for 

the evaluation. The monetised figures are somewhat indicative, as they are based on 

generalised averages for the amount of time taken to handle requests and challenges and 

are anyway estimates. Decreases and increases from the baseline are based on 

assumptions derived from the analysis of actual requests and challenges and the likelihood 

of change given the nature of the measure. Measures that directly remove limitations to 

NGOs to submit requests or make challenges are expected to result in an increase in 

requests and challenges. Some measures, such as A1 or A2, would guide the procedures 

and likely result in efficiency gains due to better use of the measures by NGOs and better 

implementation by authorities and institutions. The cumulative impact is therefore 

important. 

 

Generally speaking, the legislative measures alone in Option B would result in the highest 

cost increase to the EU institutions, as the clarification and mitigation expected from 
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guidance would not occur. By including measures that would aim to improve the 

functioning of the procedure, as well as informing stakeholders about when to submit a 

request for internal review and when to approach the national courts, the combination 

options AB1 and AB2 can be expected to cumulatively result in a lower increase in costs 

than the legislative measures alone.  

Broader impact on business 

The broader economic impact on business of adopting measures that would increase the 

possibilities for NGOs to challenge EU environmental acts is more challenging to confidently 

understand, as it depends on the nature of the acts challenged. As it has been estimated 

based on the expected impacts that the options would have on the volume of requests and 

challenges, the impacts are always likely to be negative. However, the extent to which 

negative economic impacts on business could be offset by a reduction in unsubstantiated 

requests that do not result in positive decisions or rulings but still cause potentially very 

costly delays to business activities. Ideally, measure A1 and some elements of A2 or B4 

targeting better functioning of the procedures across the different redress mechanisms 

should bring some reduction in inadmissible requests or challenges. This greater efficiency 

across the system should mitigate or even reduce any negative economic impact on 

business linked to legal uncertainty surrounding EU environmental acts. 

5.4.3 Social impacts 

The expected impacts are quite different from the perspective of the two main stakeholder 

groups that would be impacted by these options. Industry have been calling for no change 

to the legislation in response to the ACCC complaint and maintain that the system is 

already fair and provides NGOs with sufficient access to redress mechanisms. A positive 

outcome for them would be the no change scenario. On the other hand, no action would 

send a more negative message to environmental NGOs, who consistently call for changes 

to the existing redress mechanisms. The other options aim to provide this, to varying 

degrees. It is likely that most environmental NGOs will prefer legislative solutions, the 

more binding the better. Industry will have a mixed perception regarding option A. The 

non-legislative approach would still aim at improving access for NGOs, especially via 

national courts, but elements of it that would introduce greater overall efficiency to the 

redress mechanisms as a whole could be beneficial to them. Otherwise, it can be expected 

that industry stakeholders would be negatively impacted; however the extent to which 

their perception of negative impact would be borne out in reality is unclear as it depends 

on the many factors that drive the volume and nature of requests and challenges received 

(see section 5.1.1 on outcome scenarios). 

5.4.4 Environmental impacts 

The expected environmental impacts are also linked to the volume of requests and 

challenges. The deterrent factor stems further from having an effective set of redress 

mechanisms in place. A positive impact is expected, mainly linked to the presence of 

legislative measures.  
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Annex 2 Lists of cases  

2a: List of cases under Aarhus Regulation administrative review 

No case 
/ rir 

# in 
reposit

ory 

Act challenged 
Type of 
act 

Subject matter DG 
Name of 

complaina

nt 

Date of 
request 

Date of 
conclusi

on 

Outcome 
Judicial 
review 

Appea
l 

Comments 

D(2007)2
3239 

1 Commission Decision of 12 September 2007 
adopting the list of candidates to be proposed by 
the Commission to the Management Board of 
the European Chemicals Agency for the 
appointment by the latter of the Executive 

Director by the Agency 
Definition of legally binding and external effects  

22. other Chemicals. Appointment of 
personnel of the European 
Chemicals Agency. 

ENV & 
GROW 

EEB, FoEE, 
WECF, 
HEAL 

9/21/2007 12/12/20
07 

Inadmissible 
- legally 
binding  and 
external 
effects 

    definition of 
legally 
binding and 
external 
effects from 

com 

SANCO/E
1/CV/a1 
D92008) 

510302 

2 Commission Decision 2007/701/EC of 24 
October 2007 authorizing the placing on the 
market of products containing, consisting of, or 

produced from genetically modified maize 
NK603xMON810 (MON-OO6O3-6xMON-OO81O-
6); Commission Decision 2007/702/EC of 24 
October 2007 authorizing the placing on the 
market of products containing, consisting of, or 
produced from genetically modified maize 59122 
(DAS-59122-7); Commission Decision 

2007/703/EC of 24 October 2007 authorizing the 
placing on the market of products containing, 
consisting of, or produced from genetically 
modified maize 1507xNK603 (DAS-O15O7-
1xMON-OO6O3-6) 

1. placing 
products 
on the 

market  

Nature and biodiversity. 
Authorisation for placing on the 
market products containing 

different types of genetically 
modified maize. 

SANTE Justice and 
environme

nt 

12/3/2007 26/05/20
08 

Dismissed on 
merit 

      

REGIO 

B.3/DP/D
P/eg 

D(2008) 
630747 

3 Request for an internal review of Commission 

Decision C(2007)6367 adopting the operational 
programme Transport for Community assistance 
from the European Regional Development Fund 
and the Cohesion Fund under the Convergence 
objective in the Czech Republic (decision not 

published in the OJ) 

11. 

adopting 
plans/progr
ammes 

Funding / Transport. 

Operational programme 
Transport for Community 
assistance from the European 
Regional Development Fund 
and the Cohesion Fund under 

the Convergence objective in 

the Czech Republic 

REGIO Ekologicny 

Pravni 
Servis 
(EPS) 

1/25/2008 8/6/2008 Inadmissible 

- legally 
binding  and 
external 
effects 

      

SANCO/E
3/FA/bp 
(2008) 

D/530585 

4 Commission Regulation (EC) No 149/2008 of 29 
January 2008 amending Regulation (EC) No 
396/2005 of the European Parliament and of the 
Council by establishing Annexes II, III and IV 
setting maximum residue levels for products 
covered by Annex I thereto  

13. 
pollutant 
criteria, 
limits or 
emission 
levels 

Chemicals. Setting maximum 
residue levels for products 
covered by Annex I of 
Regulation (EC) No 396/2005 
of 23 February 2005 on 
maximum residue levels of 

pesticides in or on food and 
feed of plant and animal origin 
and amending Council Directive 
91/414/EEC 

SANTE Stichting 
Natuur and 
Milieu and 

PAN 
Europe 

4/10/2008 7/1/2008 Inadmissible 
- individual 
scope. - 
reply com. 
Dalli 
16/10/12 

unfounded 

I. T-338/08 
(scope) [II. 
T-574/12 

(substance) 
without 
object] 

I. C-
404/1
2 (CL) 

C-
405/1

2 

(COM) 

  

C(2008)6
295 

5 Requests for internal review of Commission 
decision of 28 February 2008 whereby 

infringement procedure 2003/4523 concerning 
the Baixo Sabor dam project in Portugal  
(decision not published in the OJ) 

15. 
decisions 

on 
infringeme
nts 

Nature and biodiversity. 
Infringement procedure 

2003/4523 concerning the 
Baixo Sabor dam project in 
Portugal 

ENV Liga para a 
Protecção 

da 
Natureza 

(LPN) 

7/31/2008 10/23/20
08 

Inadmissible 
- Art. 2(2) 

Infringement 

    Art 2(2) 
infringement 

SANCO/E
3/FA/bp 

(2009) 
D/530234 

6 COMMISSION DIRECTIVE 2008/116/EC of 15 
December 2008 amending Council Directive 

91/414/EEC to include aclonifen, imidacloprid 
and metazachlor as active substances 

2. 
authorisati

ons of 
substances 

Nature and biodiversity. 
Approval of the active 

substances aclonifen, 
imidacloprid and metazachlor 

SANTE Stichting 
Natuur and 

Milieu 

1/21/2009 4/21/200
9 

Inadmissible 
- individual 

scope 
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No case 

/ rir 

# in 
reposit

ory 

Act challenged 
Type of 

act 
Subject matter DG 

Name of 
complaina

nt 

Date of 

request 

Date of 
conclusi

on 

Outcome 
Judicial 

review 

Appea

l 
Comments 

SG-
Greffe(20

09) 
D/2393 

7 Statement on the use of revenues generated 
from the auctioning of allowances made by the 
Commission with respect to Article 10(3) of 
Directive 2003/87/EC of the European 
Parliament and of the Council of 13 October 

2003 establishing a scheme for greenhouse gas 
emission allowance trading within the 
Community and amending Council Directive 
96/61/EC as inserted by Directive 2009/29/EC of 
the European parliament and of the Council of 
23 April 2009 amending Directive 2003/87/EC 
so as to improve and extend the greenhouse gas 

emission allowance trading scheme of the 
Community (OJ L 140, 5.6.2009, p. 63). 

22. other Climate / Energy. Use of 
revenues generated from the 
auctioning of greenhouse gas 
emission allowances to support 
the construction of highly 

efficient power plants, including 
new energy power plants that 
are CCS-ready. 

SG ClientEarth 27/01/200
9 

27/04/20
09 

Inadmissible 
- individual 
scope + no 
legally 
binding + 

external 
effects, state 
aid excl 

      

C(2009)6
121 

8 Commission Decision C(2009) 2560 final of 7 
April 2009 on the notification by the Netherlands 

of a postponement of the deadline for attaining 
the limit values for NO2 and an exemption from 

the obligation to apply the limit values for PM 10 

12. 
approving 

plans/progr
ammes  

Air. Notification by the 
Netherlands of a postponement 

of the deadline for attaining the 
limit values for NO2 and an 

exemption from the obligation 
to apply the limit values for PM 
10 

ENV Vereniging 
Milieu-

defensie 
and Stop 

Luchtveron
treiniging 
Utrecht 

5/18/2009 7/28/200
9 

I. ENV 
(Inadmissibl

e - individual 
scope) II. 

Reply Com. 
Potocnik:  
unfounded 
(dismissed 
on merit) 

T-396/09 
(scope) 

C-
401/1

2 (CL) 
C-

402/1
2 (EP) 

C-
403/1

2 
(COM) 

  

C(2010) 
369438 

9 Commission Decision 2010/135/EU of 2 March 
2010 concerning the placing on the market, in 
accordance with Directive 2001/18/EC of the 
European Parliament and of the Council, of a 
potato product (Solanum tuberosum L. line 
EH92-527-1) genetically modified for enhanced 

content of the amylopectin component of starch 
and Commission Decision 2010/136/EU of 2 
March 2010 authorising the placing on the 

market of feed produced from the genetically 
modified potato EH92- 527-1 (BPS-25271-9) 
and the adventitious or technically unavoidable 

presence of the potato in food and other feed 
products 

1. placing 
products 
on the 
market  

Nature and biodiversity.  
Authorisation for placing on the 
market of different genetically 
modified potato products. 

SANTE Justice and 
environme

nt 

14/04/201
0 

6/25/201
0 

Dismissed on 
merit - 
unfounded 

T-405/10     

Ares(201
1)223668 

10 Commission Directive 2010/77/EU of 10 
November 2010 amending Council Directive 
91/414/EEC as regards the expiry dates for 
inclusion in Annex I of certain active substances  

2. 
authorisati
ons of 
substances 

Nature and biodiversity.Expiry 
dates for inclusion in Annex I of 
Council Directive 91/414/EEC 
of 15 July 1991 concerning the 

placing of plant protection 
products on the market of 
certain active substances 

SANTE PAN 
Europe and 
Greenpeac

e 

12/20/201
0 

3/1/2011 Inadmissible 
- individual 
scope 

T-232/11, 
withdrawn 
on 21/5/15 

    

Ares(201
2)284818 

11 Commission Implementing Regulation (EU) No 
1143/2011 approving the active substance 
prochloraz, in accordance with Regulation (EC) 

No 1107/2009 of the European Parliament and 

of the Council concerning the placing of plant 
protection products on the market, and 
amending the Annex to Commission 
Implementing Regulation (EU) No 540/2011 and 
Commission Decision 2008/934/EC 

2. 
authorisati
ons of 

substances 

Nature and biodiversity. 
Approval of the active 
substance prochloraz 

SANTE PAN 
Europe and 
Greenpeac

e 

12/21/201
1 

3/9/2012 Inadmissible 
- individual 
scope 

T-192/12, 
order 

12/3/14 

(inadm., 2 

year criter.) 

    

Ares(201
2)977175 

12 Commission Implementing Regulation (EU) No 
359/2012 of 25 April 2012 approving the active 
substance metam, in accordance with Regulation 
(EC) No 1107/2009 of the European Parliament 
and of the Council concerning the placing of 
plant protection products on the market, and 

2. 
authorisati
ons of 
substances 

Nature and biodiversity. 
Approval of the active 
substance metam. 

SANTE MDRGF 
(Génératio
ns futures) 

6/7/2012 8/16/201
2 

Inadmissible 
- individual 
scope 

T-458/12, 
withdrawn 
on 5/3/15 
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No case 

/ rir 

# in 
reposit

ory 

Act challenged 
Type of 

act 
Subject matter DG 

Name of 
complaina

nt 

Date of 

request 

Date of 
conclusi

on 

Outcome 
Judicial 

review 

Appea

l 
Comments 

amending the Annex to Commission 
Implementing Regulation (EU) No 540/2011 

AG/ss 
ener.c.1(
2012)166

4829 

13 Commission Communication "Renewable 
Energy: A Major Player in the European Energy 
Market" – COM (2012) 271 

22. other Energy ENER European 
Platform 
Against 

Windfarms 

(EPAW) 
and others 

7/8/2012 1/21/201
3 

Inadmissible 
- legally 
binding  and 
external 

effects 

T-168/13, 
order 

21/1/14 
(inadm., no 

legal pers.) 

    

Ares(201
3)19605 

14 Commission Implementing Decision 
2012/347/EU of 28 June 2012 authorising the 
placing on the market of products containing, 

consisting of, or produced from genetically 

modified soybean MON 87701 × MON 89788 
(MON-877Ø1-2 × MON-89788-1) 

1. placing 
products 
on the 

market  

Nature and biodiversity. 
Authorisation for placing on the 
market of products containing, 

consisting of, or produced from 

genetically modified soybean 

SANTE 1. 
TestBiotech 
2. ENSSER 

3. GOF 4. 

Zukft LWS 
5. Sambuc. 
6. Hermsen 

8/6/2012 1/8/2013 Dismissed on 
merit - 
3+4+6 

inadm.: not 

eligible; 
1+2+5 
(8/1/2013) 
unfounded 

T-177/13, 
judgm. 
15/12/16 

(dismissed 

on merits), 
appeal C-
82/17 

C-
82/17 
P 

Cmt: Scope 
of 
annulment 

action 

clarified in T-
177/13 

Ares(201

2)127135
0 

15 Commission Implementing Regulation (EU) No 

582/2012 of 2 July 2012 approving the active 
substance bifenthrin, in accordance with 
Regulation (EC) No 1107/2009 of the European 
Parliament and of the Council concerning the 
placing of plant protection products on the 
market, and amending the Annex to Commission 
Implementing Regulation (EU) No 540/2011 

2. 

authorisati
ons of 
substances 

Nature and biodiversity. 

Approval of the active 
substance bifenthrin. 

SANTE PAN 

Europe and 
others 

8/13/2012 10/26/20

12 

Inadmissible 

- individual 
scope 

T-8/13, 

withdrawn 
on 21/5/15 

    

C(2012) 
8382 final 

16 Commission decision C(2012) 4576 of 6 July 
2012 concerning the application pursuant to 
Article 10c (5) of Directive 2003/87/EC of the 
European Parliament and of the Council to give 

transitional free allocation for the modernisation 
of electricity generation notified by the Czech 

Republic 

12. 
approving 
plans/progr
ammes  

Climate / Energy.No objections 
to the  Czech application to 
transitionally allocate 
allowances free of charge to 

installations for electricity 
production in the period 2013-

2019 pursuant to Article 10c(5) 
of the Directive. 

CLIMA Environme
ntal Law 
Service 

8/16/2012 11/12/20
12 

Inadmissible 
- individual 
scope 

T-19/13, 
order 

29/6/15 
(unfounded) 

    

Sj.h(2013
)27208 

17  Request for internal review of the Commission 
decision to appeal the decisions of the General 
Court in cases T-338/08 and T-396/09 

22. other 
 

Legal 
Servic

e 

ClientEarth 
and Justice 

& 
Environme

nt 

8/29/2012 1/15/201
3 

inadmissible 
- no legally 
binding and 
external 

effect  

      

Ares(201
3)283429

3 

18 COMMISSION  IMPLEMENTING  REGULATION  
(EU)  No  365/2013 of  22  April  2013 amending  
Implementing  Regulation  (EU)  No  540/2011  
as  regards  the  conditions  of  approval  of  the   
active  substance  glufosinate 

2. 
authorisati
ons of 
substances 

Nature and biodiversity. 
Conditions of approval of the 
active substance glufosinate 

SANTE PAN 
Europe 

5/29/2013 8/6/2013 Inadmissible 
- individual 
scope 

      

Ares(201
3)321002

1 

19 Commission Implementing Regulation (EU) 
No 485/2013 of 24 May 2013 amending 
Implementing Regulation (EU) No 540/2011, as 

regards the conditions of approval of the active 
substances clothianidin, thiamethoxam and 
imidacloprid, and prohibiting the use and sale of 

seeds treated with plant protection products 
containing those active substances 

2. 
authorisati
ons of 

substances 

Nature and biodiversity. 
Conditions of approval of the 
active substances clothianidin, 

thiamethoxam and 
imidacloprid, and prohibiting 
the use and sale of seeds 

treated with plant protection 
products containing those 
active substances 

SANTE PAN 
Europe and 

Conféd. 

Paysanne 

7/4/2013 10/9/201
3 

Inadmissible 
- individual 
scope + CP 

not eligible 
(not env. 
Prot.) 

T-671/13, 
withdrawn 
on 12/5/15 

    

ener.b.1/
AR/lb(20

14) 
s290192 

20 Request for an internal review of of the  
adoption on 14 October 2013 of a list of 248 
Projects of Common Interest: 
http://ec.europa.eu/energy/infrastructure/pci/pc

i_en.htm  

11. 
adopting 
plans/progr
ammes 

Energy ENER European 
Platform 
Against 

Windfarms 

(EPAW) 

11/5/2013 2/7/2014 Inadmissible 
- individual 
scope - not 
eligible (no 

legal pers.) 
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No case 

/ rir 

# in 
reposit

ory 

Act challenged 
Type of 

act 
Subject matter DG 

Name of 
complaina

nt 

Date of 

request 

Date of 
conclusi

on 

Outcome 
Judicial 

review 

Appea

l 
Comments 

ener.b.1/
AR/lb(20

14) 
s290675 

21 COMMISSION  DELEGATED  REGULATION  (EU)  
No  1391/2013 of  14  October  2013 amending   
Regulation   (EU)   No   347/2013   of   the   
European   Parliament   and   of   the   Council   
on    guidelines   for   trans-European   energy   

infrastructure   as   regards   the   Union   list   
of   projects   of    common  interest 

11. 
adopting 
plans/progr
ammes 

Energy ENER Justice and 
environme
nt (J&E) 

11/20/201
3 

2/7/2014 Inadmissible 
- individual 
scope, no 
env. law 

      

Ares(201
4)110283

4 

22 Commission Decision of 26 November 2013 on 
the notification by the Hellenic Republic of a 
transitional national plan referred to in Article 32 
of Directive 2010/75/EU of the European 

Parliament and of the Council on industrial 
emissions (2013/687/EU) 

12. 
approving 
plans/progr
ammes  

Air. Notification by the Hellenic 
Republic of a transitional 
national plan referred to in 
Article 32 of Directive 

2010/75/EU of the European 
Parliament and of the Council 
on industrial emissions 
(2013/687/EU) 

ENV European 
Environme
ntal Bureau 

(EEB) 

1/7/2014 4/8/2014 Inadmissible 
- individual 
scope 

t-462/14, CL 
interv.; 

withdrawn 
on 12/5/15 

    

C(2014) 

2465 final 

23 failure to submit a proposal necessary for the 

adoption of the implementation measures of 
Article 7a of the Fuel Quality Directive (FQD), in 

particular the fuel baseline standard and 
greenhouse gas emission calculation 
methodologies 
Administrative omission  

10. 

monitoring 
guidelines, 

criteria or 
parameters 

Energy ENER Transport 

and 
environme

nt, FoE and 
Greenpeac

e 

1/30/2014 4/7/2014 Inadmissible 

- individual 
scope, no 

leg. Binding 
+ ext. 
effects 

    Comt: 

admin. 
Omission 

Ares(201

4)191575
7 

24 Commission decision C(2014) 804 final of 17 

February 2014  concerning the notification by 
Poland of a transitional national plan as referred 
to in Article 32 of Directive 2010/75/EU on 
industrial emissions  
Definition of act of general scope.  

12. 

approving 
plans/progr
ammes  

Air. Notification by Poland of a 

transitional national plan as 
referred to in Article 32 of 
Directive 2010/75/EU on 
industrial emissions 

ENV EEB and 

HEAL 

4/1/2014 6/12/201

4 

Inadmissible 

- individual 
scope 

T-565/14, 

order 
17/7/15 
(inadm.)  

Definition of 
acts of 
general 
scope 

  Comt: p. 40 

def. act of 
gen. appl 

Ares(2Q 
14)23175

13 

25 European Commission of the decision taken 
on  31 March 2014 on the notification by the 
Republic of Bulgaria of a transitional national 

plan referred to in Article 32 of Directive 
2010/75/EU on industrial emissions 

12. 
approving 
plans/progr

ammes  

Air. Notification by the Republic 
of Bulgaria of a transitional 
national plan referred to in 

Article 32 of Directive 
2010/75/EU on industrial 
emissions 

ENV EEB, HEAL, 
Frank Bold 
Society and 

Environme
ntal 

Association 

Za Zemiata 

14/05/201
4 

7/11/201
4 

Inadmissible 
- individual 
scope 

T-685/14, 
order of 
inadmissib. 

On 17/7/15 

    

Ares(201
4)255902

1 

26 Commission Implementing Regulation (EU) No 
408/2014 of 23 April 2014 approving synthetic 
amorphous silicon dioxide as an existing active 
substance for use in biocidal products for 

product-type 18 

2. 
authorisati
ons of 
substances 

Chemicals. Approval of the 
active substance synthetic 
amorphous silicon dioxide for 
use in biocidal products for 

product-type 18 

SANTE ClientEarth 6/5/2014 7/31/201
4 

Inadmissible 
- individual 
scope 

      

B.2 
JHM/RVV/

mkl 

D*2014/1
04829 

27 Communication from the Commission — 
Guidelines on State aid for environmental 
protection and energy 2014-2020 (2014/C  

200/01) 

10. 
monitoring 
guidelines, 

criteria or 
parameters 

Environment COMP Friends of 
the Earth 

8/6/2014 10/23/20
14 

Inadmissible 
- individual 
scope, no 

legally 
binding + 
ext. effects, 
comp. rules 

excluded 

      

C(2015) 

1539 final 

28 Commission Decision 2014/746/EU of 27 

October 2014 determining, pursuant to Directive 
2003/87/EC of the European Parliament and of 
the Council, a list of sectors and subsectors 
which are deemed to be exposed to a significant 
risk of carbon leakage, for the period 2015 to 
2019 

21. 

technical 
and 
scientific 
progress 

Climate / Environment. The 

Commission's Decision 
2014/764  establishes a 
scheme for greenhouse gas 
emission allowance trading 
applicable to sectors and 
subsectors listed in its Annex 

deemed to be exposed to a 
significant risk of carbon 
leakage to complement 
Directive 2003/87. 

CLIMA Greenpeac

e 

12/10/201

4 

3/3/2015 Inadmissible 

- individual 
scope 
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No case 

/ rir 

# in 
reposit

ory 

Act challenged 
Type of 

act 
Subject matter DG 

Name of 
complaina

nt 

Date of 

request 

Date of 
conclusi

on 

Outcome 
Judicial 

review 

Appea

l 
Comments 

Ares(201
5)285380

3 

29 Commission decision of 10.4.2015 on the 
notification by the Czech Republic of a 
transitional national plan referred to in Article 32 
of Directive 2010/75/EU on industrial emissions 

12. 
approving 
plans/progr
ammes  

Air. Notification by the Czech 
Republic of a transitional 
national plan referred to in 
Article 32 of Directive 
2010/75/EU on industrial 

emissions 

ENV EEB and 
Frank Bold 

Society 

14/05/201
4 

7/7/2014 Inadmissible 
- individual 
scope 

      

Ares(201
5)514574

1 

30 Commission Implementing Decision (EU) 
2015/686 of 24 April 2015 authoring the placing 
on the market of products containing, consisting 
of, or produced from genetically modified 
soybean MON 87769 (MON-87769-7); 

Commission Implementing Decision (EU) 
2015/696 of 24 April 2015 authoring the placing 
on the market of products containing, consisting 
of, or produced from genetically modified 
soybean MON 87705 (MON-87705-6); 

Commission Implementing Decision (EU) 
2015/698 of 24 April 2015 authoring the placing 

on the market of products containing, consisting 
of, or produced from genetically modified 
soybean 305423 (DP-305423-1 
Notion of 'env law'scope of internal review.  

1. placing 
products 
on the 
market  

Nature and biodiversity. 
Authorisation for placing on the 
market of products containing, 
consisting of, or produced from 
genetically modified soybean 

SANTE Testbiotech 
and Gene 
Watch UK 

5/29/2015 16/11/20
15 

Dismissed on 
merit - 
SANTE 
16/11/15 
partly 

inadm., p. 
unfounded 
(scope of 
RIRs -health 
impacts of 

consumption 
of GMOs 

excl.) New 
reply post T-
33/16 on 
19/7/18, RIR 
unfounded - 
no env. Law 

T-33/16, 
judgm. On 
14/3/18, 
COM reply 
annulled  

Definition of 
the notion of 
'environment
al law' scope 
in internal 

review in so 
car as 

environment
al law is 
contravened 

  Comt: RIR 
reply ann. 
On subst; 
notion of 
'env 

law'scope of 
int review 
(insof. As 
'env law' is 
contravened) 

Ares(201
6)677018 

31 Commission Implementing Decision (EU) 
2015/687 of 24 April 2015 authoring the placing 
on the market of products containing, consisting 
of, or produced from genetically modified oilseed 
rape MON 88302 (MON-88302-9) 

1. placing 
products 
on the 
market  

Nature and biodiversity. 
Authorisation for placing on the 
market of products containing, 
consisting of, or produced from 
genetically modified oilseed 
rape 

SANTE TestBiotech 
and others 

6/9/2015 2/8/2016 Dismissed on 
merit - env 
law  3x 
inadm. (not 
eligible), 6x 
unfounded 

(health 
impacts) 

 
  Cmt: OMB 

case 
428/2016/JA
S 

Ares(201

5)387449
4 

32 Commission Decision C(2015)3525 on the 

notification by the Kingdom of Spain of a 
transitional national plan referred to in Article 32 

of Directive 2010/75/EU of the European 
Parliament and of the Council on industrial 
emissions. 

12. 

approving 
plans/progr

ammes  

Air. Notification by the Kingdom 

of Spain of a transitional 
national plan referred to in 

Article 32 of Directive 
2010/75/EU of the European 
Parliament and of the Council 
on industrial emissions. 

ENV Instituto 

Internacion
al de 

Derecho y 
Medio 

Ambiente 
(IIDMA) 

and 
Greenpeac

e Spain 

6/10/2015 18/09/20

15 

Inadmissible 

- individual 
scope 

      

Ares(201
5)427478

7 

33 Commission Decision C(2015)363 final of 30 
January 2015, recognising Le Commerce du Bois 
as a monitoring organisation under the 
Regulation (EU) No. 995/2010 

18. 
delegation 
of powers 
to other 
bodies 

Nature and biodiversity. 
Recognition of  Le Commerce 
du Bois as a monitoring 
organisation under the 
Regulation (EU) No. 995/2010 
of 20 October 2010 laying 

down the obligations of 
operators who place timber and 

timber products on the market 

ENV IIDMA, 
Greenpeac

e 

6/15/2015 10/12/20
15 

Dismissed on 
merit - 
Unfounded 

      

Ares(201
6)185196

5 

34 Commission Implementing Decision (EU) 
2015/2279 of 04.12.2015 authorising the 
placing on the market of products containing, 
consisting of, or produced from genetically 

modified maize NK603 × T25 (MON-ØØ6Ø3-6 × 
ACS-ZMØØ3-2) 

1. placing 
products 
on the 
market  

Nature and biodiversity. 
Authorisation for placing on the 
market of products containing, 
consisting of, or produced from 

genetically modified maize 

SANTE GIET 
(Groupe 

Internation
al d'Études 

Transdiscip
linaire) 

18/01/201
6 

19/04/20
16 

Dismissed on 
merit 
(inadm., no 
sufficient 

grounds) 

      

C(2016) 
8454 final 

35 Commission Implementing Decision 
C(2016)3549 granting an authorisation for uses 
of bis(2-ethylhexyl) phthalate (DEHP) under 

2. 
authorisati
ons of 
substances 

Chemicals. Authorisation of use 
of substance bis(2-ethylhexyl) 
phthalate (DEHP) 

ENV & 
GROW 

ClientEarth 8/2/2016 12/7/201
6 

Dismissed on 
merit - 
GROW/ENV, 
letter to 

T-108/17, 
judgm. Of 
4/4/19, 

annulment 
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No case 

/ rir 

# in 
reposit

ory 

Act challenged 
Type of 

act 
Subject matter DG 

Name of 
complaina

nt 

Date of 

request 

Date of 
conclusi

on 

Outcome 
Judicial 

review 

Appea

l 
Comments 

Regulation (EC) No 1907/2006 of the European 
Parliament and of the Council of 16 June 2016;  

extend DL, 
GROW, 
unfounded 

action 
dismissed 

Ares(201

6)630633
5 

36 Commission Implementing Regulation (EU) 

2016/1056 of 29 June 2016 amending 
Implementing Regulation (EU) No 540/2011 as 
regards the extension of the approval period of 
the active substance glyphosate 

2. 

authorisati
ons of 
substances 

Nature and biodiversity. 

Extension of the approval 
period of the active substance 
glyphosate 

SANTE Mellifera 

e.V. 

8/11/2016 11/8/201

6 

Inadmissible 

- individual 
scope 

T-12/17, 

Action for 
annulment 

263(4) 

    

Ares(201
7)90606 

37 Commission Implementing Decisions (EU) 
2016/1215, (EU) 2016/1216 and (EU) 

2016/1217,  of 22 July 2016,  authorising 
genetically engineered soybeans FG72, MON 
87708 x MON 89788 and MON 87705 x MON 
89788  

1. placing 
products 

on the 
market  

Nature and biodiversity. 
Authorisation for placing on the 

market of products containing, 
consisting of, or produced from 
genetically modified soybean 

SANTE Testbiotech 9/5/2016 1/9/2018 Dismissed on 
merit - part 

inadm (no 
indiv. 
Scope), part 
unfounded 

environment     

C(2017) 

2914 final 

38 Commission Decision C(2016) 5644 granting an 

authorisation for uses of lead sulfochromate 

yellow and lead chromate molybdate sulfate red 

2. 

authorisati

ons of 
substances 

Chemicals. Authorisation of use 

of substance lead 

sulfochromate yellow and lead 
chromate molybdate sulfate red 

ENV & 

GROW 

ClientEarth 10/26/201

6 

5/2/2017 Dismissed on 

merit 

(unfounded) 

T-436/17 

(applic. Of 

12/07/17) 

    

COMP/B2
/JG/MD/j

bl* 
2017/074

346 

39 Commission decision of measure SA.40454 
2015/C (ex 2015/N) by which France plans to 
assist the CEB consortium 

22. other State aid / Energy. 
Authorisation of State aid  to 
the energy company, 
Compagnie Électrique de 
Bretagne (CEB) consortium, for 
the duration of use of the 
power plant, but for no more 

than 20 years 

COMP Force 5 6/23/2017 8/2/2017 Inadmissible 
- Art. 2(2) 
competition 
& 
infringement 
(state aid 
excluded) 

    Art 2(2) 
competition 
rules 

Ares(201
8)208716

5 

40 Commission Implementing Regulation (EU) 
2017/2324 of 12 December 2017 renewing the 
approval of the active substance glyphosate 

2. 
authorisati
ons of 
substances 

Nature and biodiversity. 
Approval of the active 
substance glyphosate 

SANTE Mellifera 
e.V. 

1/28/2018 4/19/201
8 

Inadmissible 
- individual 
scope 

T-393/18     

Ref. 

Ares(201
9)328741

1 

41 Commission Implementing Decision (EU) 

2018/2046, of 19 December 2018, authorising 
the placing on the market of products 
containing, consisting of or produced from 
genetically modified (“GM”) maize MON 87427 x 
MON 89034 x 1507 x MON 88017 x 59122 and 
sub-combinations under Regulation (EC) No 

1829/2003 on GM food and feed 

1. placing 

products 
on the 
market  

Nature and biodiversity. 

Authorisation for placing on the 
market of products containing, 
consisting of, or produced from 
genetically modified maize 

  Testbiotech 1/28/2018 5/20/201

9 

Unfounded       

Ares(201
3)19605 

n/a Commission Decision 2011/366/EU  of 17 June 
2011 authorising the placing on the market of 
products containing, consisting of, or produced 
from genetically modified maize MON 89034 × 
MON 88017 (MON-89Ø34-3xMON-88Ø1 7-3) 

pursuant to Regulation (EC) No 1829/2003 of 
the European Parliament and of the Council 

1. placing 
products 
on the 
market  

Nature and biodiversity. 
Authorisation for placing on the 
market of products containing, 
consisting of, or produced from 
genetically modified maize 

SANTE Testbiotech 
and Gene 
Watch UK 

7/25/2011  
9/12/201

2 

Dismissed on 
merit 

      

Ares(201
4)221480 

n/a Commission Implementing Decision 
2013/648/EU of 6 November 2013 authorising 
the placing on the market of products 

containing, consisting of, or produced from 
genetically modified maize MON89034 × 1507 × 
NK603 (MON-89Ø34-3 × DAS-Ø15Ø7-1 × MON-
ØØ6Ø3-6) pursuant to Regulation (EC) No 
1829/2003 of the European Parliament and of 
the Council; Commission Implementing Decision 
2013/650/EU of 6 November 2013 authorising 

the placing on the market of products 
containing, consisting of, or produced from 
genetically modified (GM) maize MON 89034 × 
1507 × MON88017 × 59122  

1. placing 
products 
on the 

market  

Nature and biodiversity. 
Authorisation for placing on the 
market of products containing, 

consisting of, or produced from 
genetically modified maize 

SANTE Testbiotech 1/5/2014 1/31/201
4 

Dismissed on 
merit 
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2b: List of cases under Aarhus Regulation judicial review 

No case / 
rir 

Title case Act challenged 
Type of 
act 

Subject matter DG 

Type of 

complai
nant 

Name of 

complain
ant 

Date of 
request 

Date of 

conclusio
n 

Outcome 

T-338/08 
   
No 4 RIR 

Repository 

Council v 
Stichting 
Natuur en 

Milieu and 
Pesticide 
Action 
Network 
Europe 

Commission Regulation (EC) No 
149/2008 of 29 January 2008 amending 
Regulation (EC) No 396/2005 of the 

European Parliament and of the Council 
by establishing Annexes II, III and IV 
setting maximum residue levels for 
products covered by Annex I thereto  

13. 
pollutant 
criteria, 

limits or 
emission 
levels 

Chemicals. Appeal — Regulation (EC) No 149/2008 — Regulation setting 
maximum residue levels for pesticides — Request for internal review of 
that regulation, submitted pursuant to Regulation (EC) No 1367/2006 — 

Commission decision declaring the request inadmissible — Measure of 
individual scope — Aarhus Convention — Validity of Regulation (EC) No 
1367/2006 in the light of that convention. The General Court considered 
that: “the limitation set by Regulation 1367/2006 that only measures of 
individual scope can be administratively reviewed is too restrictive and 
contrary to Article 9(3) of the Aarhus Convention, and that therefore this 
limitation is illegal under EU law and cannot be applied. It had therefore 

annulled the Commissions decisions not to initiate an administrative 
review. 

SANTE NGO Stichting 
Natuur 

and Milieu 

and PAN 
Europe 

07/11/2008 6/14/2012 Dismissed -  
Inadmissibl

e - 

Individual 
scope 

Joined 
Cases C-

404/12 P & 
C-405/12 P 
 No 4 RIR 
Repository 

Council v 
Stichting 

Natuur en 
Milieu and 
Pesticide 
Action 
Network 
Europe 

Commission Regulation (EC) No 
149/2008 of 29 January 2008 amending 

Regulation (EC) No 396/2005 of the 
European Parliament and of the Council 
by establishing Annexes II, III and IV 
setting maximum residue levels for 
products covered by Annex I thereto  

13. 
pollutant 

criteria, 
limits or 
emission 
levels 

Appeal of T-338/08  
Chemicals. Appeal — Regulation (EC) No 149/2008 — Regulation setting 

maximum residue levels for pesticides — Request for internal review of 
that regulation, submitted pursuant to Regulation (EC) No 1367/2006 — 
Commission decision declaring the request inadmissible — Measure of 
individual scope — Aarhus Convention — Validity of Regulation (EC) No 
1367/2006 in the light of that convention. Article 9(3) of the Aarhus 
Convention does not contain any unconditional and sufficiently precise 
obligation capable of directly regulating the legal position of individuals. 

Appeal of T-338/08 

SANTE NGO Stichting 
Natuur 

and Milieu 
and PAN 
Europe 

8/24/2012 1/13/2015 Dismissed 

 T-396/09 

  
No 8 RIR 
Repository 

Vereniging 

Milieudefensie 
and Stichting 
Stop 
Luchtverontrei
niging Utrecht 
v Commission 
(GC) / Council 

and Others v 
Vereniging 
Milieudefensie 
and Stichting 
Stop 
Luchtverontrei
niging Utrecht 

(CJ) 

Commission Decision C(2009) 2560 final 

of 7 April 2009 on the notification by the 
Netherlands of a postponement of the 
deadline for attaining the limit values for 
NO2 and an exemption from the 
obligation to apply the limit values for PM 
10 

12. 

approving 
plans/prog
rammes  

List ENV NGO Vereniging 

Milieu-
defensie 
and Stop 
Luchtvero
ntreiniging 

Utrecht 

10/6/2009 6/14/2012 Accepted/r

eview - 
individual 

scope 
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No case / 

rir 
Title case Act challenged 

Type of 

act 
Subject matter DG 

Type of 
complai

nant 

Name of 
complain

ant 

Date of 

request 

Date of 
conclusio

n 

Outcome 

Joined 
Cases C-
401/12 P 
to C-
403/12 P  

 
No 8 RIR 
Repository 

Vereniging 
Milieudefensie 
and Stichting 
Stop 
Luchtverontrei

niging Utrecht 
v Commission 
(GC) / Council 
and Others v 
Vereniging 
Milieudefensie 
and Stichting 

Stop 
Luchtverontrei
niging Utrecht 
(CJ) 

Commission Decision C(2009) 2560 final 
of 7 April 2009 on the notification by the 
Netherlands of a postponement of the 
deadline for attaining the limit values for 
NO2 and an exemption from the 

obligation to apply the limit values for PM 
10 

12. 
approving 
plans/prog
rammes  

 Appeal of T-396/09  
Air. Environment - Regulation (EC) No 1367/2006 - Obligation of the 
Member States to protect and improve ambient air quality - Temporary 
exemption granted to a Member State - Request for internal review - 
Refusal - Measure of individual scope - Validity - Aarhus Convention.   

The Court rejected the General Court arguments and concluded that 
Article 9(3) cannot be invoked by individuals to challenge the legality of 
EU acts. Pursuant to Article 300(7) EC (now Article 216(2) TFEU), 
international agreements concluded by the EU bind its institutions and 
consequently prevail over the acts laid down by those institutions. 
However, the parties to the agreement can decide what effects the 
provisions of the agreement are to have in the internal legal order of the 

contracting parties. The Court has consistently held that the provisions 
of an international agreement to which the EU is a party can be relied 
on in support of an action for annulment of an act of secondary EU 
legislation or an exception based on the illegality of such an act only 

where, first, the nature and the broad logic of that agreement do not 
preclude it and, secondly, those provisions appear, as regards their 
content, to be unconditional and sufficiently precise. Article 9(3) of the 

Aarhus Convention does not contain any unconditional and sufficiently 
precise obligation capable of directly regulating the legal position of 
individuals and therefore does not meet those conditions. Since only 
members of the public who ‘meet the criteria, if any, laid down in … 
national law’ are entitled to exercise the rights provided for in Article 
9(3), that provision is subject, in its implementation or effects, to the 

adoption of a subsequent measure. The Court also considers that as it 
“is apparent from Article 9(3) of the Aarhus Convention, the Contracting 
Parties thereto have a broad margin of discretion when defining the rules 
for the implementation of the ‘administrative or judicial procedures’.” 

ENV NGO Vereniging 
Milieu-

defensie 
and Stop 
Luchtvero

ntreiniging 
Utrecht 

8/24/2012 1/13/2015 Dismissed 
on merit 

T-405/10 
 
No 9 RIR 
Repository 

Justice & 
Environment v 
Commission  

Commission Decision 2010/135/EU of 2 
March 2010 concerning the placing on 
the market, in accordance with Directive 
2001/18/EC of the European Parliament 

and of the Council, of a potato product 
(Solanum tuberosum L. line EH92-527-
1) genetically modified for enhanced 
content of the amylopectin component of 
starch and Commission Decision 
2010/136/EU of 2 March 2010 
authorising the placing on the market of 

feed produced from the genetically 
modified potato EH92- 527-1 (BPS-
25271-9) and the adventitious or 
technically unavoidable presence of the 
potato in food and other feed products 

1. placing 
products 
on the 
market  

Nature and biodiversity.  The action concerns the legality of the same 
measures as are at issue in other case, even if the Court had not 
responded to the procedural question of whether a non-governmental 
organisation (NGO) had standing to bring an action before it for the 

annulment of decisions which had been the subject of a request for 
internal review. Accordingly, there is no need to give a ruling on the 
pleas put forward by the applicant in order to establish the illegality of 
the decision allegedly contained in the letter in response.  

SANTE NGO Justice 
and 

environme
nt 

7/10/2010 7/16/2014 Dismissed - 
procedural 

T-232/11 

No 10 RIR 
Repository 

Stichting 

Greenpeace 
Nederland and 
PAN Europe v 
Commission  

Commission Directive 2010/77/EU of 10 

November 2010 amending Council 
Directive 91/414/EEC as regards the 
expiry dates for inclusion in Annex I of 
certain active substances  

2. 

authorisati
ons of 
substance
s 

Environment - Biodiversity. Withdrawn. Removed from the register SANTE NGO PAN 

Europe 
and 

Greenpeac
e 

5/4/2011 5/21/2015 Dismissed - 

other 

T-177/13  
No 14 RIR 
Repository 

TestBioTech 
eV and Others 
v European 
Commission 

Commission Implementing Decision 
2012/347/EU of 28 June 2012 
authorising the placing on the market of 
products containing, consisting of, or 
produced from genetically modified 
soybean MON 87701 × MON 89788 

(MON-877Ø1-2 × MON-89788-1) 

1. placing 
products 
on the 
market  

 Environment — Genetically modified products — Genetically modified 
soybean MON 87701 x MON 89788 — Request for internal review of the 
decision on marketing authorisation dismissed as unfounded — 
Obligation to state reasons — Manifest error of assessment  

SANTE NGO TestBiotec
h and 
others 

3/18/2013 12/15/201
6 

Dismissed - 
merits on 

admisibility 
criteria 
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No case / 

rir 
Title case Act challenged 

Type of 

act 
Subject matter DG 

Type of 
complai

nant 

Name of 
complain

ant 

Date of 

request 

Date of 
conclusio

n 

Outcome 

C-82/17 P 
No 14 RIR 
Repository 

TestBioTech 
and Others v 
Commission 

Commission Implementing Decision 
2012/347/EU of 28 June 2012 
authorising the placing on the market of 
products containing, consisting of, or 
produced from genetically modified 

soybean MON 87701 × MON 89788 
(MON-877Ø1-2 × MON-89788-1) 

1. placing 
products 
on the 
market  

Appeal case of T-177/13 - Environment 
TestBioTech eV European Network of Scientists for Social and 
Environmental Responsibility eV Sambucus eV v European Commission 
-  Environment – Genetically modified products – Commission decision 
authorising the placing on the market of products containing genetically 

modified soya – Regulation (EC) No 1367/2006 – Article 10 – Request 
for internal review of an administrative act under environmental law – 
Burden of proof  

SANTE NGO TestBiotec
h and 
others 

4/7/2017 ongoing n/a 

T-19/13 
No 16 RIR 
Repository 

Frank Bold 
Society v 
European 
Commission 

Commission decision C(2012) 4576 of 6 
July 2012 concerning the application 
pursuant to Article 10c (5) of Directive 
2003/87/EC of the European Parliament 

and of the Council to give transitional 
free allocation for the modernisation of 
electricity generation notified by the 
Czech Republic 

12. 
approving 
plans/prog
rammes  

Climate / Energy.Environment - Directive 2003/87/EC - Scheme for 
greenhouse gas emission allowance trading - Decision granting the 
Czech Republic an option for transitional free allocation for the 
modernisation of electricity generation - Request for internal review of 

that decision - Lack of measure of individual scope - Commission decision 
declaring the request for a review inadmissible - Action in part manifestly 
inadmissible and in part manifestly lacking any foundation in law. No 
objections to the  Czech application to transitionally allocate allowances 

free of charge to installations for electricity production in the period 
2013-2019 pursuant to Article 10c(5) of the Directive. The decision 
relating to the transitional free allocation cannot be regarded as a bundle 

of individual decisions within the meaning of the case-law. It must be 
stated that the element traditionally noted by that case-law, which is 
that the measure was adopted in order to respond to individual claims, 
is lacking in the instant case.  

CLIMA NGO Environme
ntal Law 
Service 

1/11/2013 6/29/2015 Inadmissibl
e - 

individual 
scope 

T-192/12 
No 11 RIR 
Repository 

PAN Europe v 
Commission 

 Commission Implementing Regulation 
(EU) No 1143/2011 approving the active 
substance prochloraz, in accordance with 

Regulation (EC) No 1107/2009 of the 
European Parliament and of the Council 
concerning the placing of plant 
protection products on the market, and 
amending the Annex to Commission 

Implementing Regulation (EU) No 
540/2011 and Commission Decision 

2008/934/EC 

2. 
authorisati
ons of 

substance
s 

Nature and biodiversity. Action for annulment — Environment — 
Implementing Regulation (EU) No 1143/2011 approving the active 
substance prochloraz — Request for internal review — Refusal — 

Conditions to be satisfied by an organisation in order to be entitled to 
make a request for internal review — Action in part manifestly 
inadmissible and in part manifestly lacking any foundation in law. The 
applicant did not exist for more than two years on the date on which the 
request for internal review was made and, therefore,  the condition laid 

down in Article 11(1)(c) of Regulation No 1367/2006 was not satisfied.  

SANTE NGO PAN 
Europe 

and 

Greenpeac
e 

6/15/2012 3/12/2014 Inadmissibl
e - 

requiremen

t as NGOs 

T-458/12 
 
No 12 RIR 
Repository 

Générations 
futures v 
Commission 

Commission Implementing Regulation 
(EU) No 359/2012 of 25 April 2012 
approving the active substance metam, 
in accordance with Regulation (EC) No 

1107/2009 of the European Parliament 
and of the Council concerning the placing 
of plant protection products on the 
market, and amending the Annex to 
Commission Implementing Regulation 
(EU) No 540/2011 

2. 
authorisati
ons of 
substance

s 

Environment - Biodiversity. Approval of the active substance metam. 
Removed from register 

SANTE NGO Generatio
ns futures 

10/15/2012 5/21/2015 Dismissed - 
other 

T-168/13 
No 13 RIR 
Repository 

EPAW v 
Commission 

Commission Communication "Renewable 
Energy: A Major Player in the European 
Energy Market" – COM (2012) 271 

22. other Energy. Action for annulment — Legal person governed by private law 
— No proof of existence in law — Article 44(5)(a) of the Rules of 
Procedure of the General Court — Manifest inadmissibility 

ENER NGO European 
Platform 
Against 

Windfarms 

(EPAW) 
and others 

3/18/2013 1/21/2014 Inadmissibl
e - 

procedural: 
No NGO 

T-8/13 
No 15 RIR 
Repository 

ClientEarth 
and Others v 
Commission 

Commission Implementing Regulation 
(EU) No 582/2012 of 2 July 2012 
approving the active substance 
bifenthrin, in accordance with Regulation 
(EC) No 1107/2009 of the European 
Parliament and of the Council concerning 

the placing of plant protection products 
on the market, and amending the Annex 
to Commission Implementing Regulation 
(EU) No 540/2011 

2. 
authorisati
ons of 
substance
s 

Environment - Biodiversity. Withdrawn. Removed from the register SANTE NGO ClientEart
h and 
others 

1/4/2013 5/21/2015 Dismissed - 
other 
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No case / 

rir 
Title case Act challenged 

Type of 

act 
Subject matter DG 

Type of 
complai

nant 

Name of 
complain

ant 

Date of 

request 

Date of 
conclusio

n 

Outcome 

T-671/13 
No 19 RIR 
Repository 

PAN Europe 
and others v 
Commission 

Commission Implementing Regulation 
(EU) No 485/2013 of 24 May 2013 
amending Implementing Regulation (EU) 
No 540/2011, as regards the conditions 
of approval of the active substances 

clothianidin, thiamethoxam and 
imidacloprid, and prohibiting the use and 
sale of seeds treated with plant 
protection products containing those 
active substances 

2. 
authorisati
ons of 
substance
s 

Environment - Biodiversity. Withdrawn. Removed from register SANTE NGO PAN 
Europe 

and others 

12/17/2013 5/12/2015 Dismissed - 
other 

T-462/14 

No 22 RIR 
Repository  

EEB v 

Commission 

Commission Decision of 26 November 

2013 on the notification by the Hellenic 
Republic of a transitional national plan 
referred to in Article 32 of Directive 
2010/75/EU of the European Parliament 
and of the Council on industrial emissions 

(2013/687/EU) 

12. 

approving 
plans/prog
rammes  

Air. Withrown ENV NGO European 

Environme
ntal 

Bureau 
(EEB) 

24/02/2015 12/05/201

5 
(applicant 
withdrew 

application
) 

 

T-565/14  
No 24 RIR 
Repository  

EEB v 
Commission 

European Commission of the decision 
taken on  31 March 2014 on the 
notification by the Republic of Bulgaria of 
a transitional national plan referred to in 
Article 32 of Directive 2010/75/EU on 
industrial emissions 

12. 
approving 
plans/prog
rammes  

Air. Environment - Regulation (EC) No 1367/2006 - Commission decision 
concerning the notification by Poland of a transitional national plan as 
referred to in Article 32 of Directive 2010/75/EU on industrial emissions 
- Refusal of internal review - Measure of individual scope - Aarhus 
Convention - Period allowed for commencing proceedings - Lateness - 
Action in part manifestly inadmissible and in part manifestly devoid of 

any foundation in law. Same conclusion than in T-685/14 

ENV NGO EEB, 
HEAL, 

Frank Bold 
Society 

and 
Environme

ntal 
Associatio

n Za 
Zemiata 

18/09/2014 17/07/201
5 

Dismissed - 
individual 

scope 

T-685/14 
 

No 25 RIR 
Repository 

EEB v 
Commission 

Commission decision C(2014) 804 final 
of 17 February 2014  concerning the 

notification by Poland of a transitional 
national plan as referred to in Article 32 
of Directive 2010/75/EU on industrial 
emissions  

12. 
approving 

plans/prog
rammes  

Air. Environment - Regulation (EC) No 1367/2006 - Commission decision 
concerning the notification by Bulgaria of a transitional national plan as 

referred to in Article 32 of Directive 2010/75/EU on industrial emissions 
- Refusal of internal review - Measure of individual scope - Aarhus 
Convention - Period allowed for commencing proceedings - Lateness - 
Action in part manifestly inadmissible and in part manifestly devoid of 

any foundation in law. Article 9(3) of the Aarhus Convention cannot be 
relied on in order to assess the legality of Regulation No 1367/2006. The 

principle that secondary Community law must be interpreted in 
conformity cannot serve as the basis for an interpretation of that law 
contra legem. Under Article 10 of Regulation No 1367/2006, only 
‘administrative act[s]’, which are defined in Article 2(1)(g) of that 
regulation as being ‘measure[s] of individual scope’, may form the 
subject of a request for internal review.  Having regard to that definition 
of ‘administrative acts’, it is not possible to interpret Article 10 of 

Regulation No 1367/2006 in the manner sought by the applicant, that is 
to say that administrative acts encompass measures of general 
application. Such an interpretation would be contra legem.  Apart from 
this, the Court of Justice has moreover held that a decision addressed to 
a Member State relating to a national planwas of general application and 
that the fact that that plan had to contain a list of the installations 
covered by the emission trading scheme and a statement of the 

allowances which that State intended to grant to those installations did 

not make it possible to conclude that, by the decision relating to the 
plan, the Commission had ruled on the individual applications and that 
that decision constituted a bundle of individual decisions 

ENV NGO EEB and 
HEAL 

30/07/2014 7/17/2015 Dismissed - 
individual 

scope 
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No case / 

rir 
Title case Act challenged 

Type of 

act 
Subject matter DG 

Type of 
complai

nant 

Name of 
complain

ant 

Date of 

request 

Date of 
conclusio

n 

Outcome 

T-33/16 
 
No 30 RIR 
Repository 

TestBioTech 
eV v European 
Commission 

Commission Implementing Decision (EU) 
2015/686 of 24 April 2015 authoring the 
placing on the market of products 
containing, consisting of, or produced 
from genetically modified soybean MON 

87769 (MON-87769-7); Commission 
Implementing Decision (EU) 2015/696 of 
24 April 2015 authoring the placing on 
the market of products containing, 
consisting of, or produced from 
genetically modified soybean MON 87705 
(MON-87705-6); Commission 

Implementing Decision (EU) 2015/698 of 
24 April 2015 authoring the placing on 
the market of products containing, 
consisting of, or produced from 

genetically modified soybean 305423 
(DP-305423-1 

1. placing 
products 
on the 
market  

Nature and biodiversity.Environment — Genetically modified products — 
Regulation (EC) No 1367/2006 — Regulation (EC) No 1829/2003 — 
Genetically modified soybeans MON 87769, MON 87705 and 305423 — 
Rejection of an application for internal review of market authorisation 
decisions — Concept of ‘environmental law’ — Article 10 of Regulation 

No 1367/2006. According to the Court, the EU legislature intended to 
give to the concept of ‘environmental law’, covered by Regulation No 
1367/2006, a broad meaning, not limited to matters regulated by the 
legislation for the protection of the natural environment in the strict 
sense. 

SANTE NGO Testbiotec
h and 
Gene 

Watch UK 

1/4/2016 3/14/2018 Accepted - 
environmen

tal law 

T-108/17  
No 35 RIR 
Repository 

ClientEarth v 
Commission 

Commission Implementing Decision 
C(2016)3549 granting an authorisation 
for uses of bis(2-ethylhexyl) phthalate 
(DEHP) under Regulation (EC) No 
1907/2006 of the European Parliament 
and of the Council of 16 June 2016;  

2. 
authorisati
ons of 
substance
s 

Chemicals. Information not available ENV & 
GROW 

NGO ClientEart
h 

2/17/2017 ongoing n/a 

T-12/17 
 
No 36 RIR 
Repository 

Mellifera v 
Commission 

Commission Implementing Regulation 
(EU) 2016/1056 of 29 June 2016 
amending Implementing Regulation (EU) 
No 540/2011 as regards the extension of 
the approval period of the active 
substance glyphosate 

2. 
authorisati
ons of 
substance
s 

Environment - Biodiversity - Consumer protection — Implementing 
Regulation (EU) 2016/1056 — Implementing Regulation extending the 
approval period of the active substance ‘glyphosate’ — Regulation (EC) 
No 1367/2006 — Request for internal review — Article 2(1)(g) and 
Article 10(1) of Regulation No 1367/2006 — Measure of individual scope 
— Aarhus Convention. It must be concluded that the Implementing 

Regulation 2016/1056 is of general application in that it applies to 
objectively determined situations and produces legal effects with respect 
to a category of people considered in a general and abstract way. 

It is also clear from the case-law that Article 9 (3) of the Aarhus 
Convention is not directly applicable in the legal order of the Union and 
can not be invoked as a criterion of legality of the acts of the Union. It 

also follows from that case-law that it follows from Article 9 (3) of the 
Aarhus Convention that the Contracting Parties to it have a wide margin 
of discretion in defining implementation of the "administrative or judicial 
proceedings" referred to in that provision. 

SANTE NGO Mellifera 
e.V. 

6/11/2017 9/27/2018 Dismissed - 
individual 

scope 

T-173/17 
No 37 RIR 
Repository 

TestBioTech v 
Commission 

Commission Implementing Decisions 
(EU) 2016/1215, (EU) 2016/1216 and 
(EU) 2016/1217,  of 22 July 2016,  
authorising genetically engineered 
soybeans FG72, MON 87708 x MON 

89788 and MON 87705 x MON 89788  

1. placing 
products 
on the 
market  

Environment - Judicial review to annul Commission’s decision of 9 
January 2017 rejecting the applicant’s request for internal review of 
Commission Implementing Decisions (EU) 2016/1215 (EU) 2016/1216 
and (EU) 2016/1217 of 22 July 2016, granting market authorisations 
under Regulation (EC) No 1829/20034 (the ‘GM Regulation’) in respect 

of the genetically modified soybeans 

SANTE NGO Testbiotec
h 

4/10/2017 ongoing 
 

T-436/17 

No 39 RIR 
Repository 

ClientEarth 

and Others v 
Commission 

Commission Decision C(2016) 5644 

granting an authorisation for uses of lead 
sulfochromate yellow and lead chromate 
molybdate sulfate red 

2. 

authorisati
ons of 
substance

s 

Chemicals. Information not available ENV & 

GROW 

NGO ClientEart

h 

7/12/2017 ongoing n/a 
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act 
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Date of 
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Date of 
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n 
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T-393/18 
No 40 RIR 
Repository 

Mellifera v 
Commission 

Commission Implementing Regulation 
(EU) 2017/2324 of 12 December 2017 
renewing the approval of the active 
substance glyphosate 

2. 
authorisati
ons of 
substance
s 

Environment - Judicial review to annul Commission Decision of 19 April 
2018 - Infringement of Article 10(1), in conjunction with Article 2(1)(g), 
of Regulation (EC) No 1367/2006 1 and the Aarhus Convention - 
Renewal of the approval for the active substance glyphosate is an 
administrative act which may be reviewed in accordance with the 

procedure laid down in Article 10(1) of Regulation No 1367/2006. 
Measure of individual scope.  Approval of the active substance 
glyphosate should have been issued only in accordance with the 
appropriate restrictions and conditions for the preservation of 
biodiversity. 

SANTE NGO Mellifera 
e.V. 

6/28/2018 ongoing 
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2c: List of cases under Article 263(4) TFEU 

No 

case / 
rir 

Title case Act challenged Type of act Subject matter DG 

Type of 

complaina
nt 

Name of 
complainant 

Date of 
request 

Date of 

conclusio
n 

Outcome 

T-
847/14 

GHC v 
Commission 

Commission Implementing 
Decision 2014/774/EU  of 31 
October 2014 determining, 

pursuant to Regulation (EU) 
No 517/2014 of the European 
Parliament and of the Council 
on fluorinated greenhouse 
gases, reference values for the 
period 1 January 2015 to 31 
December 2017 for each 

producer or importer who has 
reported placing on the market 
hydrofluorocarbons under 
Regulation (EC) No 842/2006 

of the European Parliament 
and of the Council  

5. 
implementin
g rules 

Climate. Environment — Protection of the ozone layer — 
Fluorinated greenhouse gases — Regulation (EU) No 
517/2014 — Placing of hydrofluorocarbons on the market — 

Determination of a reference value — Allocation of quotas — 
Duty to state reasons — Method of calculation. The Court 
annuls Commission Implementing Decision 2014/774/EU of 
31 October 2014 determining, pursuant to Regulation (EU) No 
517/2014 on fluorinated greenhouse gases, reference values 
for the period 1 January 2015 to 31 December 2017 for each 
producer or importer who has reported placing on the market 

hydrofluorocarbons under Regulation (EC) No 842/2006, in so 
far as it concerns GHC Gerling, Holz & Co. Handels GmbH on 
the basis that by taking into account the year-end balance of 
stocks for the purposes of calculating the reference value 

awarded to the applicant, the contested decision infringes 
Regulation No 517/2014 and the Commission is wrong to 
claim that the method it chose complies with the requirements 

of that regulation 

CLIMA Company GHC Gerling, Holz 
& Co. Handels 

GmbH 

12/30/201
4 

6/24/2015 Accepted on 
merit 

(review of 

act) 

T-
370/11 

Republic of 
Poland v 
European 
Commission. 

Commission Decision of 
27 April 2011 determining 
transitional Union-wide rules 
for harmonised free allocation 

of emission allowances 
pursuant to Article 10a of 
Directive 2003/87/EC of the 
European Parliament and of 
the Council 

6. 
content/non-
essential 
elements 

Climate. Environment - Directive 2003/87/EC - Scheme for 
greenhouse gas emission allowance trading - Transitional 
rules for harmonised free allocation of emission allowances 
from 2013 - Benchmarks to be applied to calculate the 

allocation of emission allowances - Equal treatment - 
Proportionality. Dismissed by the Court on the basis of: (1) 
absence of a plea of illegality concerning Article 10a of 
Directive 2003/87, which leads to the conclusion that Poland 
cannot validly claim that the contested decision infringes point 
(c) of the first subparagraph of Article 192(2) TFEU, in so far 
as it is merely a measure implementing Article 10a of that 

directive; (2) lack of submission of evidence to show that the 
determination of the benchmarks (ex ante benchmark more 

restrictive than required by Directive 2003/87) by the 
Commission in the contested decision was clearly not 
proportionate in the strict sense; (3) although the Republic of 
Poland claims, in its reply, that the contested decision must 
comply with European Union law in its entirety, it does not 

specify, to the requisite legal standard, the provision allegedly 
infringed; (4) the Commission was competent. 

CLIMA Member 
State 

Republic of Poland 7/8/2011 3/7/2013 Dismissed 
on merit 

T-
379/11 

Hüttenwerke 
Krupp 
Mannesmann and 

Others v 
Commission 

Commission Decision 
2011/278/EU of 27 April 2011 
determining transitional 

Union-wide rules for 
harmonised free allocation of 
emission allowances pursuant 
to Article 10a of Directive 
2003/87/EC of the European 
Parliament and of the Council 

6. 
content/non-
essential 

elements 

Climate. Action for annulment - Environment - Directive 
2003/87/EC - Allocation of free greenhouse gas emission 
allowances from 2013 - Commission decision determining the 

product benchmarks to apply for the calculation of the 
allocation of emission allowances - Article 263, fourth 
paragraph TFEU - Lack of individual concern - Regulatory act 
entailing implementing measures - Inadmissible.  Declared 
inadmissible by the Court on the basis that the parties are not 
individually concerned by the act (the act applies objectively 
to all operators) and they are not complaining in order to 

protect their procedural rights (the Commission consulted the 

parties in order to enact the act as required by Article 10a) 
but they are attacking the validity of the act itself. The Court 
also concludes that the Commission Decision is a regulatory 
act that contains implementing measures. 

CLIMA Company Hüttenwerke 
Krupp 

Mannesmann 

GmbH, Rogesa – 
Roheisengesellsch

aft Saar mbH, 
Salzgitter 

Flachstahl GmbH, 
ThyssenKrupp 

Steel Europe AG 

and voestalpine 

Stahl GmbH 

7/21/2011 6/4/2012 Inadmissible 
- direct and 
individual 

concern 

T-
837/16 

Kingdom of 
Sweden v 
European 
Commission 

Commission Decision C(2016) 
5644 granting an authorisation 
for uses of lead sulfochromate 
yellow and lead chromate 
molybdate sulfate red 

2. 
authorisatio
ns of 
substances 

Chemicals. REACH - Commission Decision granting an 
authorisation for uses of lead sulfochromate yellow and lead 
chromate molybdate sulfate red - Article 60 (4) and (5) of 
Regulation (EC) No 1907/2006 - Examination of the 
unavailability of alternatives - Error of law. The Court annuls 
the Decision on the basis that the EC did not investigate in 
depth the non-existence of alternative solutions to the 

ENV & 
GROW 

Member 
State 

Sweden 11/28/201
6 

3/7/2019 Commission 
Decision 
declared 
invalid 
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No 
case / 

rir 

Title case Act challenged Type of act Subject matter DG 
Type of 

complaina

nt 

Name of 

complainant 

Date of 

request 

Date of 
conclusio

n 

Outcome 

substances whose approval was requested. The EC should not 
have granted the authorization when the non-existence of 
alternative solutions was not clear. The EC had at its disposal 
information in favour and against. The EC breached Article 
60(4) of Regulation 1907/2006. 

T-
519/18 

Global Silicones 
Council and 
Others v ECHA 

Commission Regulation (EU) 
2018/35 of 10 January 2018 
amending Annex XVII to 
Regulation (EC) No 1907/2006 
(REACH) as regards 
octamethylcyclotetrasiloxane 

(D4) and 
decamethylcyclopentasiloxane 
(D5) 

2. 
authorisatio
ns of 
substances 

Chemicals. Information not available ENV & 
GROW 

Company Global Silicones 
Council e.a. 

4/26/2018 ongoing 
 

T-
610/17 

ICL-IP Terneuzen 
and ICL Europe 

Coöperatief v 
Commission 

Commission Regulation (EU) 
2017/999 of 13 June 2017 

amending Annex XIV to 
Regulation (EC) No 1907/2006 
REACH 

2. 
authorisatio

ns of 
substances 

Chemicals. Information not available ENV & 
GROW 

Company ICL·IP Terneuzen 
B.V. & ICL Europe 

Coöperatief V.A., 

9/6/2017 ongoing 
 

T-
360/13 

VECCO and 
Others v 
Commission 

Commission Regulation (EU) 
No 348/2013 of 17 April 2013 
amending Annex XIV to 

Regulation (EC) No 1907/2006 
(REACH) 

2. 
authorisatio
ns of 

substances 

Regulation (EC) No 1907/2006 (REACH) - Authorisation — 
Substances of very high concern — Exemption — Regulation 
amending Annex XIV to Regulation (EC) No 1907/2006 — 

Inclusion of chromium trioxide in the list of substances subject 
to authorisation. 
The General Court dismissed their action for partial annulment 
of Commission Regulation (EU) No 348/2013 of 17 April 2013 
amending Annex XIV to Regulation (EC) No 1907/2006 
(REACH). 

ENV & 
GROW 

Company VECCO and Others 7/8/2013 9/25/2015 Dismissed 
on merit 

C-
651/15 
P 

Verein zur 
Wahrung von 
Einsatz und 
Nutzung von 
Chromtrioxid und 

anderen Chrom-

VI-verbindungen 
in der 
Oberflächentechn
ik eV (VECCO) 
and Others v 
European 
Commission 

Commission Regulation (EU) 
No 348/2013 of 17 April 2013 
amending Annex XIV to 
Regulation (EC) No 1907/2006 
(REACH) 

2. 
authorisatio
ns of 
substances 

Chemicals. Appeal of Case T-360/13  — Regulation (EC) No 
1907/2006 (REACH) — Article 58(2) — Authorisation — 
Substances of very high concern — Exemption — Regulation 
amending Annex XIV to Regulation (EC) No 1907/2006 — 
Inclusion of chromium trioxide in the list of substances subject 

to authorisation. Vecco and Others seek to have set aside the 

judgment of the General Court of the European Union of 25 
September 2015, VECCO and Others v Commission 
(T-360/13) by which that court dismissed their action for 
partial annulment of Commission Regulation (EU) No 
348/2013 of 17 April 2013 amending Annex XIV to Regulation 
(EC) No 1907/2006 (REACH). The Court dismissed the appeal 
on the basis that Directives 98/24 and 2004/37 contain no 

provisions specific to chromium trioxide imposing minimum 
requirements relating to the protection of human health or the 
environment for the use of the substance, and, therefore, the 
General Court did not err in law in finding  that those directives 
do not constitute ‘specific legislation’ within the meaning of 
Article 58(2) of the REACH Regulation. Consequently, the 
General Court was fully entitled to conclude that the first of 

the two conditions laid down by that provision was not 
satisfied and, accordingly, that Court was justified in rejecting 

the plea alleging infringement of Article 58(2) of the REACH 
Regulation, which states: "Uses or categories of uses may be 
exempted from the authorisation requirement provided that, 
on the basis of the existing specific Community legislation 

imposing minimum requirements relating to the protection of 
human health or the environment for the use of the 
substance, the risk is properly controlled. In the establishment 
of such exemptions, account shall be taken, in particular, of 
the proportionality of risk to human health and the 
environment related to the nature of the substance, such as 
where the risk is modified by the physical form." 

ENV & 
GROW 

Company Vecco e.a. 12/4/2015 13/07/201
7 (appeal) 

Dismissed 
on merit 

T-53/18 Germany v Commission Decision (EU) 8. Air. Germany. Information not available GROW Member Germany 4/19/2017 Ongoing 
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No 
case / 

rir 

Title case Act challenged Type of act Subject matter DG 
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complaina

nt 

Name of 

complainant 

Date of 

request 

Date of 
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n 

Outcome 

Commission 2017/1995 of 6 November 
2017 to maintain in the Official 
Journal of the European Union 
the reference of harmonised 
standard EN 13341:2005 + 

A1:2011 on static 
thermoplastic tanks for above-
ground storage of domestic 
heating oils, kerosene and 
diesel fuels; Commission 
Decision (EU) 2017/1996 of 6 
November 2017 to maintain in 

the Official Journal of the 
European Union the reference 
of harmonised standard EN 
12285-2:2005 on Workshop 

fabricated steel tanks; 

harmonized 
methods and 
technical 
standards 

State 

T-

229/17 

Germany v 

Commission 

Commission Decision (EU) 

2017/145 of 25 January 2017 
on the maintenance with a 
restriction in the Official 
Journal of the European Union 
of the reference of harmonised 
standard EN 14904:2006 

‘Surfaces for sport areas — 
Indoor surfaces for multi-
sports use: Specification’; 
Commission Decision (EU) 
2017/133 of 25 January 2017 
on the maintenance with a 
restriction in the Official 

Journal of the European Union 
of the reference of harmonised 

standard EN 14342:2013 
‘Wood flooring and parquet: 
Characteristics, evaluation of 
conformity and marking’  

8. 

harmonized 
methods and 
technical 
standards 

Air. Information not available GROW Member 

State 

Germany 1/31/2018 Ongoing 
 

T-
677/17 

ClientEarth v 
Commission 

Commission Regulation (EU) 
2017/1154 of 7 June 2017 
amending Commission 
Regulation (EU) 2017/1151 
supplementing Regulation 
(EC) No 715/2007 of the 

European Parliament and of 
the Council on type-approval 
of motor vehicles with respect 
to emissions from light 
passenger and commercial 
vehicles (Euro 5 and Euro 6) 
and on access to vehicle repair 

and maintenance information, 
amending Directive 
2007/46/EC of the European 
Parliament and of the Council, 
Commission Regulation (EC) 
No 692/2008 and Commission 

Regulation (EU) 1230/2012 
and repealing Regulation (EC) 
No 692/2008 and Directive 
2007/46/EC of the European 
Parliament and of the Council 
as regards real-driving 

5. 
implementin
g rules 

Air. Information not available GROW NGO Client Earth 10/1/2017 Ongoing 
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No 
case / 

rir 

Title case Act challenged Type of act Subject matter DG 
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nt 
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Date of 

request 

Date of 
conclusio

n 

Outcome 

emissions from light 
passenger and commercial 
vehicles (Euro 6) 

T-

400/17 

Deza v 

Commission 

Commission Regulation (EU) 

2017/776 of 4 May 2017 
amending, for the purposes of 
its adaptation to technical and 
scientific progress, Regulation 
(EC) No 1272/2008 of the 
European Parliament and of 
the Council on classification, 

labelling and packaging of 
substances and mixtures 

21. technical 

and scientific 
progress 

Chemicals. Environment and protection of human health - 

Regulation (EC) No 1272/2008 - Classification, labeling and 
packaging of certain substances - Regulation (EU) 2017/776 
- Classification of anthraquinone - Substance with a presumed 
carcinogenic potential for humans - Manifest error of 
assessment - Concept of substance - Legal certainty - Right 
of property. The Court considers that, the regulation did not 
breach the principle stating that only the substances placed 

on the EU market are subject to harmonization of classification 
and labeling and did not breach any provision of Regulation 
1272/2008. The Court also considers that ECHA has examined 
in which way the anthraquinone, its metabolites or the 9-NA 
impurity contributed to the carcinogenic activity. ECHA has 

taken into account all pertinent elements and did not commit 
any manifest error of assesment. ECHA also took into account 

the correction of errors of the NTP 2005 report in its analysis 
(error concerning the storage of NTP anthraquinone). The 
Court also confirms that the OECD Guidance Document 116 
do not indicate that laboratory rats of line F344 / N and the 
mice of the line B6C3F1 would be inappropriate for 
carcinogenicity studies or that the nurrising methods used is 

inappropiate. Arguments of the complainant do not prove 
either that there was an error of assessment regarding the 
total maximum dose given to the animals. The Courts also 
confirms that there was no violation of the principle of legal 
security. 

ENV & 

GROW 

Company DEZA 6/27/2017 24/10/201

8 (appeal  
C-813/18 

P ) 

Dismissed 

on merit 

T-

689/13 
and C-
691/15

P 

Bilbaína de 

Alquitranes, SA 
and Others v 
European 

Commission (GC) 
/ European 
Commission v 

Bilbaína de 
Alquitranes, SA 
and Others (CJ) 

Commission Regulation (EU) 

No 944/2013 of 2 October 
2013 amending, for the 
purposes of its adaptation to 

technical and scientific 
progress, Regulation (EC) No 
1272/2008 of the European 

Parliament and of the Council 
on classification, labelling and 
packaging of substances and 
mixtures 

21. technical 

and scientific 
progress 

Chemicals. Environment and protection of human health — 

Classification of pitch, coal tar, high-temperature, in the 
categories of acute aquatic toxicity and chronic aquatic 
toxicity — Regulation (EC) No 1907/2006 and Regulation (EC) 

No 1272/2008 — Manifest error of assessment — 
Classification of a substance on the basis of its constituents. 
Several companies brought an action for annulment of the 

regulation at issue, in support of which they put forward three 
pleas in law, the second of which alleged a manifest error of 
assessment by the Commission regarding the toxicity level of 
CTPHT. 
The General Court held, in essence, that the Commission had 
committed such an error in that it had failed to comply with 
its obligation to take into consideration all the relevant factors 

and circumstances so as to take due account of the proportion 
in which the 16 polycyclic aromatic hydrocarbon constituents 
are present in CTPHT and their chemical effects. 
Consequently, the General Court upheld the second part of 
the second plea in law and annulled the regulation at issue in 
so far as it classifies CTPHT as an Aquatic Acute 1 (H400) and 
Aquatic Chronic 1 (H410) substance. The EC sought to have 

set aside the judgment. However, the CJEU rejected the 
appeal. 

ENV & 

GROW 

Company Bilbaína de 

Alquitranes, SA 
e.a., and various 

industrial 

applicants 

12/20/201

3 

10/7/2015 Accepted on 

merit 
(review of 

act) 

T-
532/08 

Norilsk Nickel 
Harjavalta Oy 
and Umicore 

SA/NV v 
European 
Commission 

Commission Directive 
2008/58/EC of 21 August 2008 
amending, for the purpose of 

its adaptation to technical 
progress, for the 30th time, 
Council Directive 67/548/EEC 
on the approximation of the 
laws, regulations and 
administrative provisions 
relating to the classification, 

21. technical 
and scientific 
progress 

Chemicals. Actions for annulment - Environment and 
protection of human health - Classification, packaging and 
labelling of certain nickel carbonate compounds as dangerous 

substances - Directive 2008/58/EC - Directive 67/548/EEC - 
Regulation (EC) No 790/2009 - Regulation (EC) No 1272/2008 
- Amendment of form of order sought - Temporal application 
of the fourth paragraph of Article 263 TFEU - No individual 
concern - Inadmissibility. The Court considers that the fact 
that an act is, by its nature and scope, an act of general 
application in that it applies to the economic operators 

ENV & 
GROW 

Company Norilsk Nickel 
Harjavalta and 

Umicore 

12/5/2008 9/7/2010 Inadmissible 
- direct and 
individual 

concern 
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packaging and labelling of 
dangerous substances (OJ 
2008 L 246, p. 1) and of 
Commission Regulation (EC) 
No 790/2009 of 10 August 

2009 amending, for the 
purposes of its adaptation to 
technical and scientific 
progress, Regulation (EC) No 
1272/2008 of the European 
Parliament and of the Council 
on classification, labelling and 

packaging of substances and 
mixtures (OJ 2009 L 235, p. 
1), in so far as they amend the 
classification of certain nickel 

carbonate compounds  

concerned in general does not prevent it from being of 
individual concern to some of them (Case C-362/06 P; order 
in Case T-223/01; order in Case T-154/02). Persons other 
than those to whom an act is addressed can claim to be 
individually concerned within the meaning of the fourth 

paragraph of Article 230 EC only if the act affects them by 
reason of certain attributes peculiar to them or by reason of a 
factual situation which differentiates them from all other 
persons and thereby distinguishes them individually in the 
same way as the addressee (Case 25/62 and order in Case 
C-444/08 P). Moreover, where a decision affects a group of 
persons who were identified or identifiable when that act was 

adopted by reason of criteria specific to the members of the 
group, those persons may be individually concerned by that 
act inasmuch as they form part of a limited class of economic 
operators (Joined Cases C-182/03 and C-217/03; Case 

C-125/06 ; and Case C-362/06 P). However, the fact that it is 
possible to determine more or less precisely the number, or 
even the identity, of the persons to whom a measure applies 

by no means implies that that measure must be regarded as 
being of individual concern to those persons where it is 
established that that application takes effect by virtue of an 
objective legal or factual situation defined by the act in 
question (Case C-362/06 P, and order in Case C-503/07 P). 
In the case, the Court considers that procedural guarantees 

and their exercise during the risk evaluation procedure cannot 
distinguish the applicants individually with respect to the 
contested classifications, since those classifications are the 
result not of the risk evaluation procedure under Regulation 
No 793/93 but of the separate procedures for adapting 
Directive 67/548 and Regulation No 1272/2008 respectively 
to technical progress, in the context of which the applicants 

have no such guarantees. In addition, the joint submission of 

a derogation statement does not create an actual or individual 
right for those operators, since that statement is no more than 
a request on their part, in accordance with Article 9(3) of 
Regulation No 793/93, to be exempted from certain additional 
testing for the purposes of the risk evaluation of the substance 
concerned. The applicants cannot rely on existing rights which 

could be affected by the contested classifications and hence 
claim to be affected in a particular way compared to all other 
operators potentially concerned, since the derogation 
statement cannot be equated to such a right. The mere 
possibility of determining, at the time of adoption of the 
contested acts, by recourse to the derogation statement, the 

number and the identity of some of the operators to which 
they apply does not imply that those acts must be regarded 
as being of individual concern to those operators, since that 
application takes effect by virtue of an objective legal or 
factual situation defined by those acts, namely their status of 

producers or distributors of nickel carbonates. 

T-
240/10 

Hungary v 
European 
Commission 

Commission Decision 
2010/135/EU of 2 March 2010 
concerning the placing on the 
market, in accordance with 
Directive 2001/18/EC of the 
European Parliament and of 
the Council, of a potato 

product (Solanum tuberosum 
L. line EH92-527-1) 
genetically modified for 
enhanced content of the 

1. placing 
products on 
the market  

Nature and biodiversity. Approximation of laws — Deliberate 
release of GMOs into the environment — Marketing 
authorisation procedure — Scientific opinions of EFSA — 
Comitology — Regulatory procedure — Infringement of 
essential procedural requirements — Finding of the Court of 
its own motion. The Commission, when it adopted the 
contested decisions, while omitting to submit the amended 

drafts of the authorisation decisions to the competent 
regulatory committees, failed to fulfil its procedural 
obligations under Article 5 of Decision 1999/468 and the 
provisions of Directive 2001/18 and of Regulation No 

SANTE Member 
State 

Hungary 5/27/2010 12/13/201
3 

Accepted on 
merit 

(review of 
act) 
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amylopectin component of 
starch and Commission 
Decision 2010/136/EU of 2 
March 2010 authorising the 
placing on the market of feed 

produced from the genetically 
modified potato EH92- 527-1 
(BPS-25271-9) and the 
adventitious or technically 
unavoidable presence of the 
potato in food and other feed 
products 

1829/2003 which refer thereto, and, thereby, in relation to 
each of those decisions, infringed the essential procedural 
requirements within the meaning of the second paragraph of 
Article 263 TFEU, which infringement the Court is required to 
raise of its own motion. Accordingly, those decisions are, in 

accordance with the first paragraph of Article 264 TFEU, null 
and void in their entirety. The Court also notes that it is not 
true that the the contested decisions and the earlier drafts and 
proposals are identical, or that there were no substantive 
amendments to them. 

T-
502/10 

Département du 
Gers v European 
Commission 

Commission Decision 
2010/428 of 28 July 2010 
authorising the placing on the 
market of products containing, 

consisting of, or produced 
from genetically modified 

maize 59122x1507xNK603 
(DAS-59122-7xDAS-
Ø15Ø7xMON-ØØ6Ø3-6) 
pursuant to Regulation (EC) 
No 1829/2003 of the European 
Parliament and of the Council 

(notified under document 
C(2010) 5138) Text with EEA 
relevance 

1. placing 
products on 
the market  

Nature and biodiversity. Action for annulment - Environment 
and protection of human health - Genetically modified food 
and feed - No individual concern - Inadmissibility. The 
complainant is not individually concerned. The system 

established by the Treaties reserves to the Member States and 
not to the regional authorities or to associations, whether 

public or private, the right to defend the general interest in 
their territories. Consequently, natural or legal persons acting 
under the fourth paragraph of Article 263 TFEU cannot rely 
solely, in order to demonstrate that they are individually 
concerned, on the consequences of the act on the community 
or on all of their members. Thus, it has been held that an 

association set up to promote the collective interests, whether 
of an economic or environmental nature, of a category of 
individuals cannot be considered to be individually concerned 
by an act affecting the general interests of that category and, 
consequently, was not admissible to bring an action for 
annulment where its members cannot do so on an individual 
basis (T-37/04). In the present case, the complainant has not 

proof that the decision can provoke the socio-economic 
consequences alleged or that its interest on the economic, 

social and environmental field is different from the general 
interest of the French State. Consequently, the applicant's 
arguments are not sufficient to establish that it is individually 
concerned by the contested decision. Regarding the argument 
that the rejection of the case will affect its fundamental right 

to effective judicial protection, the Courts states that there are 
national appeals available.  

SANTE Region Département du 
Gers 

10/4/2010 4/11/2011 Inadmissible 
- direct and 
individual 
concern 

T-67/18  Probelte v 
Commission 

Commission Implementing 
Regulation (EU) 2017/2065 
confirming the conditions of 

approval of the active 
substance 8-hydroxyquinoline, 
as set out in Implementing 
Regulation (EU) No 540/2011 
and modifying Implementing 
Regulation (EU) 2015/408 as 
regards the inclusion of the 

active substance 8-
hydroxyquinoline in the list of 
candidates for substitution 

2. 
authorisatio
ns of 

substances 

Other. Information not available. SANTE Company Probelte 2/5/2018 ongoing 
 

T-
746/15 

Biofa AG v 
European 

Commission 

Commission Implementing 
Regulation (EU) 2015/2069 

approving the basic substance 
sodium hydrogen carbonate 

2. 
authorisatio

ns of 
substances 

Other. Action for annulment — Plant protection products — 
Implementing Regulation (EU) 2015/2069 — Approval of the 

basic substance sodium hydrogen carbonate — Lack of direct 
concern — Inadmissibility. The contested regulation does not 
directly affect the applicant’s legal situation, since that 
regulation merely allows the use, for plant protection 
purposes, of a product different from that which is marketed 
by the applicant. Since the first condition for direct concern 
has not been satisfied, it is necessary to conclude that the 

SANTE Company BIOFA 12/22/201
5 

11/9/2016 Inadmissible 
- direct 

concern and 
no 

implementin
g measures 



Study on EU implementation of the Aarhus Convention in the area of access to justice in environmental matters - final report 

        287 

No 
case / 

rir 

Title case Act challenged Type of act Subject matter DG 
Type of 

complaina

nt 

Name of 

complainant 

Date of 

request 

Date of 
conclusio

n 

Outcome 

applicant is not directly concerned by the contested regulation 
and therefore has no legal standing to institute proceedings 
against it 

T-

600/15 

Pesticide Action 

Network Europe 
(PAN Europe) 
and Others v 
European 
Commission 

Commission Implementing 

Regulation (EU) 1107/2009 
approving the active 
substance sulfoxaflor 

2. 

authorisatio
ns of 
substances 

Other. Actions for annulment — Plant-protection products — 

Active substance sulfoxaflor — Inclusion in the Annex to 
Implementing Regulation (EU) No 540/2011 — Lack of direct 
concern — Inadmissibility. No provision of the contested act 
is directly applicable to the applicants, in the sense that it 
would confer rights or impose obligations on them. This is 
based on the following. The complainant cannot rely on (1) 
alleged infringements of their property rights and their right 

to conduct business in order to assert that they are directly 
concerned by the contested act; (2) alleged effects of the 
contested act on the campaign led by them to claim that they 
are directly concerned by that act; (3) the fact that it lodged 
written observations on the draft assessment report on 

sulfoxaflor in order to assert that it is directly concerned by 
the contested act; (4) the international agreements concluded 

by the European Union, including the Aarhus Convention, do 
not have primacy over EU primary law, with the result that 
derogation from the fourth paragraph of Article 263 TFEU 
cannot be accepted on the basis of that agreement (the Court 
has already held that Article 9(3) of the Aarhus Convention 
did not contain any unconditional and sufficiently precise 

obligation capable of directly regulating the legal position of 
individuals and therefore did not fulfil those conditions.) 

SANTE Association Pesticide Action 

Network (PAN) 
Europe and others 

10/22/201

5 

9/28/2016 Inadmissible 

- direct and 
individual 
concern 

Joint-
cases 
T-
429/13, 

T-
451/13)   

Bayer 
CropScience AG 
and Others v 
European 

Commission 

Commission Implementing 
Regulation (EU) No 485/2013 
of 24 May 2013 amending 
Implementing Regulation (EU) 

No 540/2011, as regards the 
conditions of approval of the 
active substances clothianidin, 

thiamethoxam and 
imidacloprid, and prohibiting 
the use and sale of seeds 

treated with plant protection 
products containing those 
active substances  

2. 
authorisatio
ns of 
substances 

Other. Plant protection products — Active substances 
clothianidin, thiamethoxam and imidacloprid — Review of 
approval — Article 21 of Regulation (EC) No 1107/2009 — 
Prohibition of the use and sale of seeds treated with plant 

protection products containing the active substances in 
question — Article 49(2) of Regulation No 1107/2009 — 
Precautionary principle — Proportionality — Right to be heard 

— Non-contractual liability. The Courts estimates that several 
provisions are of direct concern to the applicants and that they 
are individually concerned (applicants notified the substances 

to the Commission). The Court also states that Article 1 of the 
contested measure is a regulatory act within the meaning of 
the fourth paragraph of Article 263 TFEU and that, whether 
read in isolation or in conjunction with Articles 3 and 4, does 
not constitute an act of general application that does not entail 
implementing measures within the meaning of the final limb 
of the fourth paragraph of Article 263 TFEU. The General Court 

confirms the validity of the restrictions introduced at EU level 
in 2013 against the insecticides clothianidin, thiamethoxam 
and imidacloprid because of the risks those substances pose 
to bees. 

SANTE Company Bayer and 
Syngenta 

8/19/2013 5/17/2018 Dismissed 
on merit 

T-
584/13 

BASF Agro BV 
and Others v 

European 

Commission 

Commission Implementing 
Regulation (EU) No 781/2013 

of 14 August 2013 amending 

Implementing Regulation (EU) 
No 540/2011, as regards the 
conditions of approval of the 
active substance fipronil, and 
prohibiting the use and sale of 

seeds treated with plant 
protection products containing 
this active substance 

2. 
authorisatio

ns of 

substances 

Other. Plant protection products — Active substance fipronil 
— Review of approval — Article 21 of Regulation (EC) No 

1107/2009 — Prohibition of the use and sale of seeds treated 

with plant protection products containing the active substance 
in question — Article 49(2) of Regulation No 1107/2009 — 
Precautionary principle — Impact assessment.  The applicants 
are directly and individually concerned. Complaints relating to 
the application of Article 21(1) of Regulation No 1107/2009 

concerning the placing of plant protection products on the 
market were rejected. It largely upholds the action brought 
by BASF and annuls the measures restricting the use of the 
pesticide fipronil, since they were imposed without a prior 
impact assessment. The Commission adopted those 
restrictions without first having assessed the consequences of 
its action, as against the possible consequences of its inaction, 

SANTE Company BASF AGRO 11/4/2013 5/17/2018 Accepted on 
merit 

(review of 

act) 
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for the various interests at stake. By failing to conduct such 
an impact assessment, the Commission breached the 
precautionary principle. 

T-

584/13 
[second 
layer of 
Court's 
decision
]  

BASF Agro BV 

and Others v 
European 
Commission 

Commission Implementing 

Regulation (EU) No 781/2013 
of 14 August 2013 amending 
Implementing Regulation (EU) 
No 540/2011, as regards the 
conditions of approval of the 
active substance fipronil, and 
prohibiting the use and sale of 

seeds treated with plant 
protection products containing 
this active substance  

5. 

implementin
g rules 

By contrast, as regards the ban on using and placing on the 

market, from 1 March 2014, seeds treated with plant 
protection products containing fipronil, the Court dismisses 
BASF’s action. As that group does not itself market seeds 
treated with such products, the ban is not of direct concern to 
it, and it is not, therefore, entitled to seek to have the ban 
annulled. 

SANTE Company BASF AGRO 11/5/2013 5/17/2018 Inadmissible 

(direct 
concern) 

T-
476/17 

Arysta 
LifeScience 

Netherlands v 
Commission 

Commission Implementing 
Regulation 2017/855 as 

regards the conditions of 
approval of the active 
substance diflubenzuron 

2. 
authorisatio

ns of 
substances 

Environment - Biodiversity. Removed from the register  SANTE Company Arysta 7/27/2017 ongoing 
 

T-
574/18  

Agrochem-Maks 
v Commission 

Commission Implementing 
Regulation (EU) 2018/1019 of 
18 July 2018 concerning the 

non-renewal of approval of the 
active substance oxasulfuron 

2. 
authorisatio
ns of 

substances 

Other. Information not available. SANTE Company Agrochem-Maks 9/28/2018 ongoing 
 

T-
178/18 

Région de 
Bruxelles-
Capitale v 
European 

Commission 

Commission Implementing 
Regulation (EU) 2017/2324 on 
the renewal of approval of the 
active substance glyphosate 

2. 
authorisatio
ns of 
substances 

Other. Actions for annulment — Active substance glyphosate 
- Renewal of inclusion in the Annex to Implementing 
Regulation (EU) No 540/2011 - Lack of direct effect - 
Inadmissibility. The Court recognizes that a Region can be 

directly and individually concerned by an act of the 
Commission as in cases T-366/03 and T-235/04, where an 
Austrian region was directly concerned by a Commission act 
because, even if the act was directed to Austria, the federal 
government did not have any competence over the matter 

and it was the region the entity that needed to apply the EC 

act. The region was also individually concerned because the 
act of the EC was interfering in how the region wanted to 
exercise its own competences. This is not applicable to this 
case since the EC act does not interfere in any regional 
competence and does not impede the region to exercise its 
competences the way it wants.  

SANTE Region Region Bruxelles 
Capitale 

3/8/2018 2/28/2019 Inadmissible 
- direct 
effect 

T-
125/18 

Associazione — 
GranoSalus v 
Commission 

Commission Implementing 
Regulation (EU) 2017/2324 on 
the renewal of approval of the 
active substance glyphosate 

2. 
authorisatio
ns of 
substances 

Other. Actions for annulment — Plant-protection products — 
Substance active ‘glyphosate’ — Renewal of inclusion in the 
annex to Implementing Regulation (EU) No 540/2011 — Act 
not of individual concern — Regulatory act entailing 
implementing measures — Inadmissibility. The association is 
not entitled to bring an action for annulment in its name 

because it does not have an interest of its own. It did not have 
a role in the elaboration of the contested act or had specific 
rights in the procedure which led to the adoption of that act.  
The individual members of the association are not addressees 

of the contested act and are not individually concerned. The 
contested act affects the applicant’s members by reason as 
their objective status as consumers, citizens of the EU or 

wheat producers in the same way as any other consumer, 
citizen of the EU or wheat producer who is actually or 
potentially in the same situation. 
The contested act is a regulatory act since, first, it is an act of 
general application and, second, it was not adopted in 
accordance with the ordinary legislative procedure or 
according to a special legislative procedure. 

A pharmaceutical product containing the active substance 
‘glyphosate’, approved by the Commission cannot be placed 

SANTE Association GranoSalus 2/28/2018 2/14/2019 Inadmissible 
- individual 

concern 
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on the market or even used without authorisation given, in 
the Member State concerned, by the authorities of that 
Member State. Renewals of marketing authorisations 
constitute implementing measures of the contested act. 

T-
719/17 

FMC v 
Commission 

Commission Regulation 
2017/1496 concerning the 
non-renewal of approval of the 
active subtance DPX KE 459 
(flupyrsufuron-methyl) 

2. 
authorisatio
ns of 
substances 

Other. Information not available. SANTE Company DuPont/FMC 10/23/201
7 

ongoing 
 

T-

476/16 

Adama 

Agriculture and 
Adama France v 
Commission 

Commission Implementing 

Regulation 2016/872 
concerning the non-renewal of 
approval of the active 
substance isoproturon 

2. 

authorisatio
ns of 
substances 

Other. Order of the President of the Eighth Chamber of the 

General Court of 2 February 2017 Adama Agriculture BV and 
Adama France v European Commission. Removal from the 
register. Case T-476/16 
Reports of Cases 
Information not available 

SANTE 
 

Adama 8/25/2016 3/3/2017 Withdrawn - 

removed 
from 

register 

T-

337/18 

Laboratoire 

Pareva v 
Commission 

Commission  Implementing 

Decision (EU) 2018/619 of 20 
April 2018 not approving 
PHMB (1415; 4.7) as (T-
337/18) 
an existing active substance 
for use in biocidal products of 

product-types 1, 5 and 6. 

2. 

authorisatio
ns of 
substances 

Nature and biodiversity. Information not available SANTE Company Laboratoire 

PAREVA S.A.S, 

6/1/2018 ongoing 
 

T-
347/18 

Laboratoire 
Pareva and 
Biotech3D v 
Commission 

APPLICATION under Article 
263 of the TFEU for the 
annulment of Commission 
Implementing Regulation (EU) 
2018/613 of 20 April 2018 

approving PHMB (1415;4.7) as 
an existing active substance 
for use in biocidal products of 
product-types 2 and 4. 

2. 
authorisatio
ns of 
substances 

Nature and biodiversity. Information not available SANTE Company Laboratoire 
PAREVA S.A.S,  

And              
Biotech3D Ltd & 

Co KG, 

6/1/2018 ongoing 
 

T-

177/12 

Spraylat GmbH v 

European 
Chemicals 
Agency (ECHA) 

Invoice No 10030371 issued 

by ECHA on 21 February 2012 
setting the amount of the 
administrative charge imposed 
on the applicant  

19. 

procedural 
rules 

Chemicals. REACH — Fee for registration of a substance — 

Reduction granted to micro-, small and medium-sized 
enterprises — Error in declaration relating to the size of the 
enterprise — Decision imposing an administrative charge — 
Proportionality 

ENV & 

GROW 

Company Spraylat GmbH 4/20/2012 10/2/2014 Accepted on 

merit 
(review of 

act) 

T-
456/11 

ICdA and Others 
v Commission 

Commission Regulation (EU) 
No 494/2011 of 20 May 2011 

amending Regulation (EC) No 
1907/2006 of the European 
Parliament and of the Council 
on the Registration, 
Evaluation, Authorisation and 
Restriction of Chemicals 

(REACH) as regards Annex 
XVII (Cadmium) 

21. technical 
and scientific 

progress 

Chemicals. REACH — Transitional measures concerning 
restrictions on the manufacture, marketing and use of 

cadmium and its compounds — Annex XVII to Regulation (EC) 
No 1907/2006 — Restrictions on the use of cadmium pigments 
in plastic materials — Manifest error of assessment — Risk 
analysis 

ENV & 
GROW 

Association International 
cadmium 

association and 
others 

8/12/2012 11/14/201
3 

Accepted on 
merit 

(review of 
act) 

T-
368/11 

Polyelectrolyte 
Producers Group 
and others vs 

European 

Commission 

Commission Regulation (EU) 
No 366/2011 of 14 April 2011 
amending Regulation (EC) No 

1907/2006 of the European 

Parliament and of the Council 
on the Registration, 
Evaluation, Authorisation and 
Restriction of Chemicals 
(REACH) as regards Annex 
XVII (Acrylamide)  

21. technical 
and scientific 
progress 

Chemicals. Appeal — Article 181 of the Rules of Procedure — 
Regulation (EC) No 1907/2006 (REACH regulation) — 
Restrictions on the placing on the market and use of 

acrylamide — Regulation (EU) No 366/2011 amending Annex 

XVII of Regulation (EC) No 1907/2006 

ENV & 
GROW 

Association Polyelectrolyte 
Producers Group 

and others 

7/8/2011 2/1/2013 Dismissed 
on the 
merits 

C-
199/13 
P 

Polyelectrolyte 
Producers Group 
and others vs 
European 
Commission 

Commission Regulation (EU) 
No 366/2011 of 14 April 2011 
amending Regulation (EC) No 
1907/2006 of the European 
Parliament and of the Council 

21. technical 
and scientific 
progress 

Chemicals. Appeal of Case before the General Court T-
368/11— Article 181 of the Rules of Procedure — Regulation 
(EC) No 1907/2006 (REACH regulation) — Restrictions on the 
placing on the market and use of acrylamide — Regulation 
(EU) No 366/2011 amending Annex XVII of Regulation (EC) 

ENV & 
GROW 

Association Polyelectrolyte 
Producers Group 

and others 

4/9/2013 27/03/201
4 (appeal) 

Dismissed 
on merit 
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on the Registration, 
Evaluation, Authorisation and 
Restriction of Chemicals 
(REACH) as regards Annex 
XVII (Acrylamide)  

No 1907/2006 

T-
339/16, 
T-
352/16 
and T-
391/16 

Ville de Paris v 
Commission; 
Ville de Bruxelles 
v Commission, 
Ville de Madrid v 
Commission  

Commission Regulation (EU) 
2016/646 of 20 April 2016 
amending Regulation (EC) No 
692/2008 as regards 
emissions from light 
passenger and commercial 

vehicles (Euro 6) (OJ 2016 L 
109, p.1) 

5. 
implementin
g rules 

Environment - Air pollution: Commission Regulation (EU) 
2016/646 set the real driving emissions test limits on the basis 
of the limits defined for the Euro 6 standard to which it applied 
correction coefficients in order to take account of, statistical 
and technical uncertainties of the laboratory tests. In a joint 
case with the city of Paris and Brussels, Madrid reacted against 

these measures to the CJEU because it considered that the 
Commission was not entitled to adopt the oxides of nitrogen 
emission values selected because they are less demanding 
than the limits set by the applicable Euro 6 standard under 
Regulation (EC) No 715/2007. The Court stated in a recent 

ruling that the provision allowing for cars to emit 168mg/km 
of NO2 must be considered void as its adoption is an 

infringement of Regulation No 715/2007 establishing the 
original limit of 80mg/km   
Definition of direct concern:  

ENV Local 
authority 

Cities of Paris, 
Brussels and 

Madrid 

8/12/2016 2/15/2019 Accepted on 
merit 

C-
355/08 

P  

WWF-UK v 
Council 

Council Regulation (EC) No 
41/2007 of 21 December 2006 

fixing for 2007 the fishing 
opportunities and associated 
conditions for certain fish 
stocks and groups of fish 
stocks, applicable in 
Community waters and, for 
Community vessels, in waters 

where catch limitations are 
required (OJ 2007 L 15, p. 1)  

N/A - see 
comments 

Appeal - Regulation (EC) No 2371/2002 - Consultation of 
Regional Advisory Councils concerning measures governing 

access to waters and resources and the sustainable pursuit of 
fishing activities - Regulation (EC) No 41/2007 - Fixing for 
2007 of the total allowable catches for cod - Dissenting 
minority view recorded by members of a Regional Advisory 
Council in the RAC report on those total allowable catches - 
Action for annulment of Regulation No 41/2007 brought by 
such a member - Inadmissibility - Appeal clearly unfounded. 

Counci
l 

NGO WWF- UK 5/29/2007 05/05/200
9 (appeal) 

Inadmissible 
- direct and 

individual 
concern 

C-

444/08 
P  

Região autónoma 

dos Açores v 
Council 

Council Regulation (EC) 

No 1954/2003 of 4 November 
2003 on the management of 

the fishing effort relating to 
certain Community fishing 
areas and resources, 
modifying Regulation (EEC) 
No 2847/93 and repealing 
Regulations (EC) No 685/95 
and (EC) No 2027/95 (OJ 2003 

L 289, p. 1) 

N/A - see 

comments 

Appeals - Article 119 of the Rules of Procedure - Council 

Regulation (EC) No 1954/2003 - Actions for annulment - 
Inadmissibility - Regional or local body - Measures of direct 

and individual concern to that body - Appeal in part clearly 
inadmissible and clearly unfounded. 

Counci

l 

Local 

authority 

Região autónoma 

dos Açores 

4/17/2007 11/26/200

9 

Inadmissible 

- direct and 
individual 

concern 
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2d: List of cases under Article 267 TFEU 

No case / 
rir 

Title case Act challenged 
Type 
of act 

Subject matter DG 

Type of 

complai
nant 

Name of 

complaina
nt 

Date of 
request 

Date of 
conclusion 

Outcome 

Joint-cases 
C-191/14, C-
192/14, C-

295/14, C-
389/14 and 
C-391/14 to 
C-393/14, 
and Case C-
506/14 

Borealis 
Polyolefine 
GmbH and 

Others v 
Bundesmi
nister für 
Land- und 
Forstwirtsc
haft, 
Umwelt 

und 
Wasserwir
tschaft 

and 
Others 

Commission Decision 
2013/448/EU of 
5 September 2013 

concerning national 
implementation 
measures for the 
transitional free allocation 
of greenhouse gas 
emission allowances in 
accordance with 

Article 11(3) of Directive 
2003/87/EC of the 
European Parliament and 

of the Council 

12. 
approvi
ng 

plans/p
rogram
mes  

Climate. References for a preliminary ruling — Scheme for greenhouse gas emission 
allowance trading in the European Union — Directive 2003/87/EC — Article 10a(5) 
— Method for allocating allowances — Free allocation of allowances — Method for 

calculating the uniform cross-sectoral correction factor — Decision 2011/278/EU — 
Article 15(3) — Decision 2013/448/EU — Article 4 — Annexe II — Validity. Requests 
for a preliminary ruling concerning, first, the validity of Article 15(3) of Commission 
Decision 2011/278/EU of 27 April 2011 determining transitional Union-wide rules 
for harmonised free allocation of emission allowances pursuant to Article 10a of 
Directive 2003/87/EC and, second, the validity of Article 4 of, and Annex II to, 
Commission Decision 2013/448/EU of 5 September 2013 concerning national 

implementation measures for the transitional free allocation of greenhouse gas 
emission allowances in accordance with Article 11(3) of Directive 2003/87/EC of the 
European Parliament and of the Council. 

The requests have been made in proceedings between greenhouse gas-emitting 
undertakings and the national authorities entrusted with allocating greenhouse gas 
emission allowances (‘allowances’) free of charge in Italy, the Netherlands and 
Austria concerning the validity of national decisions on the allocation of allowances 

for the period from 2013 to 2020, which were adopted to implement the uniform 
cross-sectoral correction factor (‘the correction factor’) provided for in Article 10a(5) 
of Directive 2003/87/EC of 13 October 2003 establishing a scheme for greenhouse 
gas emission allowance trading within the Community and amending Council 
Directive 96/61/EC, as amended by Directive 2009/29/EC of the European 
Parliament and of the Council of 23 April 2009. 

The Court considers valid Article 15(3) of Commission Decision 2011/278/EU in so 
far as that provision precludes emissions from electricity generators from being 
taken into account in the determination of the maximum annual amount of 
allowances. However, Article 4 of, and Annex II to, Commission Decision 
2013/448/EU are invalid. 

CLIMA Company Borealis 
Polyolefine 
GmbH and 

Others 

17/04/2014 - 
16/02/2014 - 
18/08/2014  

  The Court 
declared 
Art. 4 and 

Annex  II of 
Commission 
decision 
2013/448/E
U invalid 

C-14/10 Nickel 

Institute v 

Secretary 
of State 
for Work 
and 
Pensions 

Annex I to Council 

Directive 67/548/EEC of 

27 June 1967 on the 
approximation of laws, 
regulations and 
administrative provisions 
relating to the 
classification, packaging 

and labelling of 
dangerous substances  
and Commission Directive 
2001/59/EC of 6 August 
2001 and  Commission 
Directive 2008/58/EC of 

21 August 2008 
amending, for the 
purpose of its adaptation 
to technical progress, for 
the 30th time, Directive 
67/548; Commission 

Directive 2009/2/EC of 15 

January 2009 amending, 
for the purpose of its 
adaptation to technical 
progress, for the 31st 
time, Council Directive 
67/548; Annex VI to 
Regulation (EC) No 

1272/2008 of the 
European Parliament and 
of the Council of 16 

21. 

technic

al and 
scientifi
c 
progres
s 

Chemicals. Reference for a preliminary ruling — Directive 92/43/EEC — 

Conservation of natural habitats and of wild fauna and flora — Implementing 

Decision (EU) 2015/72 — List of sites of Community importance for the Atlantic 
biogeographical region — Reduction of the size of a site — Scientific error — Validity 
Environment and protection of human health - Directive 67/548/EEC - Regulation 
(EC) No 1272/2008 - Classification of nickel carbonates, nickel hydroxides and a 
number of grouped nickel substances as dangerous substances - Validity of 
Directives 2008/58/EC and 2009/2/EC and of Regulation (EC) No 790/2009 - 

Adaptation of the classifications to technical and scientific progress - Validity - 
Methods of assessing the intrinsic properties of those substances - Manifest error 
of assessment - Legal basis - Obligation to state reasons.  Preliminary ruling (UK) 
concerning the validity of the classifications of four substances containing nickel 
carbonates incorporated into Annex I to Council Directive 67/548/EEC of 27 June 
1967 on the approximation of laws, regulations and administrative provisions 

relating to the classification, packaging and labelling of dangerous substances; the 
validity of the classifications of nickel hydroxides and other grouped nickel 
substances incorporated into Annex I to Directive 67/548 by Commission Directive 
2009/2/EC of 15 January 2009; and the validity of those classifications in so far as 
they were taken from the 30th and 31st ATP Directives and incorporated into Annex 
VI to Regulation (EC) No 1272/2008 of 16 December 2008 on classification, labelling 

and packaging of substances and mixtures. 

The reference has been made in proceedings between the Nickel Institute and the 
Secretary of State for Work and Pensions for judicial review of any measures of the 
United Kingdom Government to implement the classifications made by the 30th and 
31st ATP Directives and the 1st ATP Regulation. The Court considers that nothing 
affects the validity of Commission Directive 2008/58/EC, Commission Directive 
2009/2/EC and Commission Regulation (EC) No 790/2009, which amend 
respectively, for the purpose of its adaptation to technical progress, Council 

Directive 67/548/EEC, Council Directive 67/548/EEC and Regulation (EC) No 
1272/2008, in so far as those directives and that regulation classified as 
carcinogenic to man in category 1, mutagenic in category 3 and reprotoxic in 

ENV & 

GROW 

Associatio

n 

Nickel 

Institute 

1/11/2010 7/21/2011 Court 

judged that 

no factor of 
such kind 
as to affect 
the validity 
of the 
Commission

's 
implementi
ng 
Directives 
and 
Regulations 

(and 
Council 
Directive) in 
question 
has been 
identified. 
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No case / 

rir 
Title case Act challenged 

Type 

of act 
Subject matter DG 

Type of 
complai

nant 

Name of 
complaina

nt 

Date of 

request 

Date of 

conclusion 
Outcome 

December 2008 on 
classification, labelling 
and packaging of 
substances and mixtures 
and Commission 

Regulation (EC) No 
790/2009 of 10 August 
2009 amending, for the 
purposes of its adaptation 
to technical and scientific 
progress, Regulation No 
1272/2008   

category 2 substances such as certain nickel carbonates, the nickel hydroxides and 
other grouped nickel substances at issue in the main proceedings. 

C-281/16 Vereniging 
Hoeksche
waards 
Landschap 

v 
Staatssecr

etaris van 
Economisc
he Zaken 

Implementing Decision 
(EU) 2015/72 of 3 
December 2014 adopting 
an eigth update of the list 

of sites of Community 
importance for the 

Atlantic biogeographical 
region 

5. 
implem
enting 
rules 

Nature and biodiversity. Preliminary ruling (The Netherlands) concerning the 
validity of Commission Implementing Decision (EU) 2015/72 of 3 December 2014 
adopting an eighth update of the list of sites of Community importance for the 
Atlantic biogeographical region. The request has been made in proceedings between 

the Vereniging Hoekschewaards Landschap and the Staatssecretaris van 
Economische Zaken (State Secretary for Economic Affairs, Netherlands) concerning 

the legality of a decision to reduce the size of a special area of conservation. 
The Court considers that Commission Implementing Decision (EU) 2015/72 is 
invalid, in so far as, by that decision, the Haringvliet site (NL 1000015) was placed 
on that list without the inclusion of the Leenheerenpolder. 

ENV Volunteer
ing 
organisati
on 

Vereniging 
Hoekschew
aards 
Landschap 

5/20/2016 10/19/2017 the CJEU 
declared the 
Commission 
Implementi

ng Decision 
(EU) 

2015/72 as 
invalid. 

Joined Cases 

C-313/15 and 
C-530/15 

Eco-

Emballage
s SA and 
Others v 
Sphère 
France 
SAS and 
Others 

and 
Melitta 
France 

SAS and 
Others v 
Ministre 

de 
l’Écologie, 
du 
Développe
ment 
durable et 
de 

lʼÉnergie 

Commission Directive 

2013/2/EU of 7 February 
2013 amending Annex I 
to Directive 94/62/EC of 
the European Parliament 
and of the Council on 
packaging and packaging 
waste 

22. 

other 

Waste. Reference for a preliminary ruling — Environment — Directive 94/62/EC — 

Article 3 — Packaging and packaging waste — Definition — Rolls, tubes and 
cylinders around which flexible material is wound (‘Roll cores’) — Directive 
2013/2/EU — Validity — Amendment by the European Commission of the list of 
examples of packaging set out in Annex I to Directive 94/62/EC — Misinterpretation 
of the term ‘packaging’ — Misuse of implementing powers.  Preliminary ruling 
(France) concerning the interpretation of Article 3 of Directive 94/62/EC of 20 
December 1994 on packaging and packaging waste and the validity of Commission 

Directive 2013/2/EU of 7 February 2013 amending Annex I to Directive 94/62. 
Several companies are involved concerning the refusal of some of them to pay the 
financial contributions due in respect of the recycling of items that they placed on 

the market as from 1 January 2007 and which the company Eco-Emballages 
considered to be packaging products. 
Other companies are seeking the annulment, as ultra vires, of the Order of the 

Minister for Ecology, Sustainable Development and Energy of 6 August 2013, 
amending the Order of 7 February 2012 on examples of the application of the 
criteria defining the concept of ‘packaging’ as laid down by Article R. 543-43 of the 
Environmental Code. 
The Court considers that Article 3(1) of Directive 94/62/EC must be interpreted as 
meaning that roll cores in the form of rolls, tubes or cylinders, around which flexible 
material is wound and sold to consumers, constitute ‘packaging’ within the meaning 

of that provision. 

ENV Company Eco-

Emballages 
SA and 
others 

25/06/2015 - 

08/10/205 

11/10/2016 The CJ 

interepreted 
Article 3(1) 
of Directive 
94/62/EC of 
the 
European 
Parliament 

and of the 
Council of 
20 

December 
1994 on 
packaging 

and 
packaging 
waste 
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Annex 3 EU instruments in database reported requiring and 
not requiring implementing measures 

 

The following two tables list the EU instruments for which information was provided as part of 

the study mapping exercise on the existence of implementing measures. The information was 

provided by seven Commission DGs via the study mapping template, which collected 

information on the legal bases for Commission acts and decisions related to the environment 

(see Section 1.2.1).   Information was received for 106 out of the 491 legal bases identified 

through the mapping work; of these, 35 were reported as requiring implementing measures 

and 71 as not requiring implementing measures.  

 
Table 72: Instruments and corresponding number and type of acts not requiring national 
implementing measures 

EU instrument Number 
of legal 

bases 

Type of implementing act (short 
title) 

Council Directive 2004/80/EC relating to 

compensation to crime victims  

1 20. reports/reviews 

Directive 2001/18/EC on the deliberate release 
into the environment of genetically modified 
organisms and repealing Council Directive 
90/220/EEC - Commission Declaration 

11 1. placing products on the market 
5. implementing rules 

6. content/non-essential elements 
9. reporting methods and formats 

14. exemptions and derogations 
21. technical and scientific progress 

Regulation (EU) No 168/2013 on the approval 
and market surveillance of two- or three-wheel 
vehicles and quadricycles 

1 2. acts on authorisations of 
substances 

Directive 2009/125/EC establishing a framework 
for the setting of ecodesign requirements for 
energy-related products 

1 5. implementing rules 

Directive 2009/28/EC on the promotion of the 
use of energy from renewable sources   

4 19. procedural rules 
5. implementing rules 

Directive 2009/41/EC on the contained use of 
genetically modified micro-organisms (Recast)  

2 6. content/non-essential elements 
21. technical and scientific progress 

Directive 2010/30/EU on the indication by 
labelling and standard product information of the 
consumption of energy and other resources by 

energy-related products  

1 5. implementing rules 

Directive 2014/28/EU on the harmonisation of 
the laws of the Member States relating to the 
making available on the market and supervision 
of explosives for civil uses 

2 5. implementing rules 
15. infringements/injunctions to MS 

Regulation (EC) No 1005/2009 on substances 
that deplete the ozone layer (recast) 

1 5. implementing rules 

Regulation (EC) No 1107/2009 concerning the 
placing of plant protection products on the 
market and repealing Council Directives 

79/117/EEC and 91/414/EEC 

5 11. adopting plans/programmes 
5. implementing rules 

6. content/non-essential elements 

Regulation (EC) No 1223/2009 on cosmetic 
products  

1 21. technical and scientific progress 

Regulation (EC) No 1272/2008 on classification, 

labelling and packaging of substances and 
mixtures 

1 21. technical and scientific progress 

Regulation (EC) No 1829/2003 on genetically 
modified food and feed 

8 1. placing products on the market 
5. implementing rules 

6. content/non-essential elements 

Regulation (EC) No 1830/2003 concerning the 
traceability and labelling of genetically modified 

2 8. harmonized methods and 
technical standards 
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EU instrument Number 
of legal 

bases 

Type of implementing act (short 
title) 

organisms and the traceability of food and feed 
products produced from genetically modified 
organisms and amending Directive 2001/18/EC 

9. reporting methods and formats 

Regulation (EC) No 1907/2006 concerning the 

Registration, Evaluation, Authorisation and 
Restriction of Chemicals (REACH) 

5 2. acts on authorisations of 

substances 
22. other 

Regulation (EC) No 2003/2003 relating to 
fertilisers 

3 5. implementing rules 
6. content/non-essential elements 

21. technical and scientific progress 

Regulation (EC) No 273/2004 on drug precursors 4 5. implementing rules 
6. content/non-essential elements 

20. reports/reviews 

Regulation (EC) No 595/2009 on type-approval 
of motor vehicles and engines with respect to 

emissions from heavy duty vehicles (Euro VI) 
and on access to vehicle repair and maintenance 

information  

1 5. implementing rules 

Regulation (EC) No 648/2004 on detergents 2 20. reports/reviews 
21. technical and scientific progress 

Regulation (EC) No 715/2007 on type approval 
of motor vehicles with respect to emissions from 
light passenger and commercial vehicles (Euro 5 
and Euro 6) and on access to vehicle repair and 
maintenance information 

1 5. implementing rules 

Regulation (EU) 2016/1628 on requirements 
relating to gaseous and particulate pollutant 
emission limits and type-approval for internal 
combustion engines for non-road mobile 
machinery 

1 5. implementing rules 

Regulation (EU) No 1293/2013 on the 

establishment of a Programme for the 
Environment and Climate Action (LIFE) and 
repealing Regulation (EC) No 614/2007 

1 5. implementing rules 

Regulation (EU) No 305/2011 laying down 
harmonised conditions for the marketing of 

construction products and repealing Council 
Directive 89/106/EC  

2 8. harmonized methods and 
technical standards 

Regulation (EU) No 377/2014 establishing the 
Copernicus Programme 

1 21. technical and scientific progress 

Regulation (EU) No 517/2014 on fluorinated 

greenhouse gases and repealing Regulation (EC) 
No 842/2006  

1 5. implementing rules 

Regulation (EU) No 528/2012 concerning the 
making available on the market and use of 
biocidal products 

3 1. placing products on the market 2. 
acts on authorisations of substances 

Regulation (EU) No 540/2014 on the sound level 
of motor vehicles and of replacement silencing 
systems 

1 5. implementing rules 

Regulation (EU) No 167/2013 on the approval 
and market surveillance of agricultural and 

forestry vehicles 

1 5. implementing rules 

Regulation (EU) No 168/2013 on the approval 
and market surveillance of two- or three-wheel 
vehicles and quadricycles 

1 5. implementing rules 

Regulation (EU) No 649/2012 concerning the 
export and import of hazardous chemicals 

1 2. acts on authorisations of 
substances 

Treaty on the Functioning of the European Union 1 14. exemptions and derogations 
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Table 73: Instruments and corresponding number and type of acts requiring national 
implementing measures 

EU instrument Number 
of legal 
bases 

Type of implementing act (short 
title) 

Directive 2006/123/EC on services in the internal 

market 

6 5. implementing rules 

6. content/ non-essential elements 
22. other 

Council Directive 2004/80/EC relating to 
compensation to crime victims  

3 5. implementing rules 
22. other 

Council Regulation (EC) No 338/97 on the 

protection of species of wild fauna and flora by 
regulating trade therein 

1 10. monitoring guidelines, criteria or 

parameters 

Directive 2001/18/EC on the deliberate release 
into the environment of genetically modified 
organisms and repealing Council Directive 

90/220/EEC - Commission Declaration 

1 1. placing products on the market 

Directive 2007/23/EC on the placing on the 

market of pyrotechnic articles 

1 6. content/ non-essential elements 

Directive 2008/99/EC on the protection of 
environment through criminal law  

1 22. other 

Directive 2009/123/EC amending Directive 
2005/35/EC on ship-source pollution and on the 
introduction of penalties for infringements  

1 22. other 

Directive 2009/28/EC on the promotion of the use 

of energy from renewable sources 

3 5. implementing rules 

Directive 2010/75/EU on industrial emissions 
(integrated pollution prevention and control) 

1 12. approving plans/programmes 

Directive 2012/18/EU on the control of major-

accident hazards involving dangerous substances, 
amending and subsequently repealing Council 
Directive 96/82/EC 

1 9. reporting methods and formats 

Directive 2014/28/EU on the harmonisation of the 
laws of the Member States relating to the making 
available on the market and supervision of 

explosives for civil uses 

1 5. implementing rules 

Regulation (EC) No 1107/2009 concerning the 
placing of plant protection products on the market 
and repealing Council Directives 79/117/EEC and 
91/414/EEC 

3 2. acts on authorisations of 
substances 

6. content/ non-essential elements 

Regulation (EC) No 1272/2008 on classification, 
labelling and packaging of substances and 
mixtures 

1 5. implementing rules 

Regulation (EC) No 273/2004 on drug precursors 1 22. other 

Regulation (EC) No 648/2004 on detergents 2 5. implementing rules 

22. other 

Regulation (EU) No 528/2012 concerning the 
making available on the market and use of 
biocidal products 

7 1. placing products on the market 
2. acts on authorisations of 

substances 
5. implementing rules 

14. exemptions and derogations 
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Annex 4 Methodology and calculations for estimation of 

costs for efficiency evaluation 
 

Annex 4 provides the results of the estimation of the administrative burden costs associated 

with handling requests and challenges at the EU institutions. A detailed description of the 

methodology is provided in Section 1.2.2 and Section 3.2.2 of the main report. 

 

The approach to assessing the costs is based on the Standard Cost Model recommended in the 

Better Regulation toolbox. In this model the administrative burden is understood as the ‘price 

per action’ (the time and labour cost associated with handling each challenge) multiplied by 

the ‘quantity’ of actions carried out (the number of challenges handled by the EU institutions). 

In addition, the European Commission incurs substantive compliance costs related to the 

implementation of the Aarhus Convention at the EU level. They are expressed by the labour 

costs associated with the Aarhus Convention coordinators designed in different Commission 

services. Consequently, Annex 4 contains: 

 

◼ 4a EC salary – a summary of the key inputs for estimating the administrative burden 

costs for the European Commission, specifically the average daily rate (adjusted with 

overhead costs); 

◼ 4b Admin burden– estimations of the administrative burden costs for each type of 

redress mechanism based on the time spent handling challenges at each DG together with 

aggregated estimates per type of challenge; 

◼ 4c Summary admin burden – tables summarising the estimations of the administrative 

burden costs for each type of redress mechanism, expressed in annualised lower and upper 

bounds and averages for the number of man-days and monetised costs; 

◼ 4d Substantive compliance cos – estimations of the substantive compliance costs 

associated with the implementation of the Aarhus Convention and aggregated estimations 

of the total annual costs of implementation for the European Commission; 

◼ 4e CJEU – estimations of the administrative burden costs for each type of redress 

mechanism at the CJEU. 
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Annex 4a: EC Salary 

Sources: 

 

▪ COM salaries: https://eur-lex.europa.eu/resource.html?uri=cellar:84e897bc-f48a-11e8-

9982-01aa75ed71a1.0001.02/DOC_2&format=PDF 

▪ Man-days: https://ec.europa.eu/eurostat/documents/10186/7970019/Guideline-unit-

costs.pdf 

▪ Man-hours: 

https://ec.europa.eu/regional_policy/sources/thefunds/fin_inst/pdf/simpl_cost_en.pdf 

▪ Overhead (25%): Better Regulation Toobox #60 

 

 

Man- days per year (from sources): Man-days per month (calculation): 

215 18 

1720 143 

 

 

 

Rates for Commission officials 

Average AD7/AD8* 7,021.48 € 

Average with overhead 8,776.85 € 

Daily rate with overhead 487.60 € 

Hourly rate with overhead 61.38 € 

*Average of   five sub categories per grade, calculated by authors based on Table 1.1 of 

‘COM salaries document’ referred to above.

https://eur-lex.europa.eu/resource.html?uri=cellar:84e897bc-f48a-11e8-9982-01aa75ed71a1.0001.02/DOC_2&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar:84e897bc-f48a-11e8-9982-01aa75ed71a1.0001.02/DOC_2&format=PDF
https://ec.europa.eu/eurostat/documents/10186/7970019/Guideline-unit-costs.pdf
https://ec.europa.eu/eurostat/documents/10186/7970019/Guideline-unit-costs.pdf
https://ec.europa.eu/regional_policy/sources/thefunds/fin_inst/pdf/simpl_cost_en.pdf
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Annex 4b: Admin burden 

Assumptions and notes:  

Administrative burden varies according to the number of challenges.  

The mandays provided by the DGs refer to the time spent by the whole DG team (not each team member) on a given challenge. 

DGs that did not provide information spend a similar amount of time on challenges as the 4 DGs that reported information. Weighted 

average is based on the actual number of requests addressed to each DG during 2006-18 and is used to account for different burden of 

handling requests across the DGs (e.g. SANTE received more requests and bears a higher burden for most mechanisms). 

The challenges to acts under shared management (ENV&GROW) are split evenly between the 2 DGs for simplicity. When the number is 

uneven, higher number is assigned to DG GROW, as ENV always has a support role too. 

DG ENV, LS and SG have a supporting role under all RIRs. DG ENV has a supporting role under judicial reviews under Aarhus Regulation. 

LS has a supporting role on all judicial reviews.  

The amount of time spent on inadmissible RIRs is assumed to be from the absolute minimum (1 day for all lead DGs and 1 day for all 

support DGs) to the low bound of DGs' responses. For admissible RIRs the range is from the low bound to the high bound. 

 

Daily rate with overhead: 487.60 € average for AD7/AD8 

 

Estimates provided by the DGs (questionnaire and/or follow-up)  

Request for Internal 
Review (RIR) 

Support (days) Lead (days) Weight of 
challenges 

Low High Low High 

SJ/LS 1 1 0 0 All 

SG 1 1 0 0 All 

ENV 1 1 1.5 5.5 28% 

GROW 0 0 5 5 6% 

SANTE 0 0 14 28 66% 

Weighted average lead   9.92 20.23  

Rounded to full days 3 3 10 20  

Total Low 13 High 23  

 

 

Mechanism DG 

INPUTS Unit cost LOW Unit cost HIGH 

Support Lead Support Lead Support Lead 

Mandays 
low 

Mandays 
high 

Mandays 
low 

Mandays 
high 

Cost Low Cost Low Cost High Cost High 

SJ/LS 1 1 0 0 487.60 € 0.00 € 487.60 € 0.00 € 
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Mechanism DG 

INPUTS Unit cost LOW Unit cost HIGH 

Support Lead Support Lead Support Lead 

Mandays 
low 

Mandays 
high 

Mandays 
low 

Mandays 
high 

Cost Low Cost Low Cost High Cost High 

Request for 
Internal 
Review 

(RIR) 

SG 1 1 0 0 487.60 € 0.00 € 487.60 € 0.00 € 

ENV 1 1 10 20 487.60 € 4,876.03 € 487.60 € 9,752.05 € 

GROW 0 0 10 20 0.00 € 4,876.03 € 0.00 € 9,752.05 € 

SANTE 0 0 10 20 0.00 € 4,876.03 € 0.00 € 9,752.05 € 

CLIMA 0 0 10 20 0.00 € 4,876.03 € 0.00 € 9,752.05 € 

ENER 0 0 10 20 0.00 € 4,876.03 € 0.00 € 9,752.05 € 

MOVE 0 0 10 20 0.00 € 4,876.03 € 0.00 € 9,752.05 € 

AGRI 0 0 10 20 0.00 € 4,876.03 € 0.00 € 9,752.05 € 

MARE 0 0 10 20 0.00 € 4,876.03 € 0.00 € 9,752.05 € 

COMP 0 0 10 20 0.00 € 4,876.03 € 0.00 € 9,752.05 € 

HOME 0 0 10 20 0.00 € 4,876.03 € 0.00 € 9,752.05 € 

JUST 0 0 10 20 0.00 € 4,876.03 € 0.00 € 9,752.05 € 

REGIO 0 0 10 20 0.00 € 4,876.03 € 0.00 € 9,752.05 € 

RTD 0 0 10 20 0.00 € 4,876.03 € 0.00 € 9,752.05 € 

 

Breakdown per admissibility based on assumptions 

 

Inadmissible Admissible 

Low High Low High 

Lead DG 1 10 10 20 

Support DG 1 1 1 1 

Number of support 

DGs 3 3 3 3 

Total  4 13 13 23 
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Total cost per DG/ Average cost RIR 

 
 

DG 
 

 
Number 
of RIRs 
(from 

database) 

Number 

inadmis. 
RIRs 

Number 

admis. 
RIRs 

Total cost 
per DG - 

Inadmissible 
Low 

Total cost 
per DG 

Inadmissible 
- High 

Total cost per 

DG Admissible 
- low 

Total cost per 
DG 

Admissible - 
high 

Total cost 
(inadmissible 

'low' + 
admissible low) 
= Lower bound 

all RIRs 

Total cost 
(inadmissible 

'high' + 
admissible high) 

= Upper bound all 
RIRs 

SJ/LS 1 1 0 13,652.88 € 13,652.88 € 7,314.04 € 7,314.04 € 20,966.92 € 20,966.92 € 

SG 1 1 0 13,652.88 € 13,652.88 € 7,314.04 € 7,314.04 € 20,966.92 € 20,966.92 € 

ENV 9 7 2 13,652.88 € 47,785.07 € 17,066.09 € 26,818.15 € 30,718.97 € 74,603.21 € 

GROW 2 0 2 0.00 € 0.00 € 9,752.05 € 19,504.11 € 9,752.05 € 19,504.11 € 

SANTE 21 10 11 4,876.03 € 48,760.27 € 53,636.30 € 107,272.60 € 58,512.33 € 156,032.87 € 

CLIMA 2 2 0 975.21 € 9,752.05 € 0.00 € 0.00 € 975.21 € 9,752.05 € 

ENER 4 4 0 1,950.41 € 19,504.11 € 0.00 € 0.00 € 1,950.41 € 19,504.11 € 

MOVE 0 0 0 0.00 € 0.00 € 0.00 € 0.00 € 0.00 € 0.00 € 

AGRI 0 0 0 0.00 € 0.00 € 0.00 € 0.00 € 0.00 € 0.00 € 

MARE 0 0 0 0.00 € 0.00 € 0.00 € 0.00 € 0.00 € 0.00 € 

COMP 2 2 0 975.21 € 9,752.05 € 0.00 € 0.00 € 975.21 € 9,752.05 € 

HOME 0 0 0 0.00 € 0.00 € 0.00 € 0.00 € 0.00 € 0.00 € 

JUST 0 0 0 0.00 € 0.00 € 0.00 € 0.00 € 0.00 € 0.00 € 

REGIO 1 1 0 487.60 € 4,876.03 € 0.00 € 0.00 € 487.60 € 4,876.03 € 

RTD 0 0 0 0.00 € 0.00 € 0.00 € 0.00 € 0.00 € 0.00 € 

Total 43 
28 15 50,223.08 € 

167,735.33 
€ 95,082.53 € 168,222.93 € 145,305.61 € 335,958.27 € 

Average 
cost 
RIR 

 

  1,793.68 € 5,990.55 € 6,338.84 € 11,214.86 € 3,379.20 € 7,812.98 € 
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Estimates provided by the DGs (questionnaire and/or follow-up) 

Judicial review 
Aarhus Regulation 
(Jud. Rev. AR) 

Support (days) Lead (days) Weight of 
challenges 

 Low High Low High 

SJ/LS 12 26 0 0 
All 
 

ENV 1 2 5 7 
29% 

 

GROW 0 0 10 10 
5% 

SANTE 0 0 12 22 67% 

Weighted average 

lead   9.90 17.14 

 

Rounded to full days 13 28 10 17  

Total Low 23 High 45  

 

Mechanism DG 

INPUTS Unit cost LOW Unit cost HIGH 

Support Lead Support Lead Support Lead 

Mandays 
low 

Mandays 
high 

Mandays 
low 

Mandays 
high 

Cost Low Cost Low Cost High Cost High 

Judicial 
review 
Aarhus 

Regulation 
(Jud. Rev. 

AR) 

SJ/LS 12 26 0 0 5,851.23 € 0.00 € 12,677.67 € 0.00 € 

ENV 1 2 10 17 487.60 € 4,876.03 € 975.21 € 8,289.25 € 

GROW 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

SANTE 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

CLIMA 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

ENER 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

MOVE 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

AGRI 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

MARE 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

COMP 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

HOME 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

JUST 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

REGIO 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

RTD 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

\\\Total cost per DG/ Average cost Jud. Rev. AR 
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Totat cost per DG/ Average cost Jud. Rev. AR 

DG Number of reviews 
(from database) 

Total cost per DG 
(low) 

Total cost per DG (high) 

SJ/LS 0 134,578.35 € 291,586.42 € 

ENV 6 40,471.02 € 72,165.20 € 

GROW 1 4,876.03 € 8,289.25 € 

SANTE 14 68,264.38 € 116,049.44 € 

CLIMA 1 4,876.03 € 8,289.25 € 

ENER 1 4,876.03 € 8,289.25 € 

MOVE 0 0.00 € 0.00 € 

AGRI 0 0.00 € 0.00 € 

MARE 0 0.00 € 0.00 € 

COMP 0 0.00 € 0.00 € 

HOME 0 0.00 € 0.00 € 

JUST 0 0.00 € 0.00 € 

REGIO 0 0.00 € 0.00 € 

RTD 0 0.00 € 0.00 € 

Total 23 257,941.83 € 504,668.80 € 

Average cost Jud. Rev. AR 11,214.86 € 21,942.12 € 
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Estimates provided by the DGs (questionnaire and/or follow-up) 
: 

Judicial review 
TFEU Art. 263 

Support (days) Lead (days) Weight of 
challenges Low High Low High 

SJ/LS 12 26 0 0 All 

ENV 0 0 1 4 19% 

GROW 0 0 10 15 31% 

SANTE 0 0 12 22 50% 

Weighted 

average lead 
  9.31 16.44 

 
Rounded to full 
days 

12 26 10 17 
 

Total Low 22 High 43  
 
 

Mechanism DG 

INPUTS Unit cost LOW Unit cost HIGH 

Support Lead Support Lead Support Lead 

Mandays 

low 

Mandays 

high 

Mandays 

low 
Mandays high Cost Low Cost Low Cost High Cost High 

Judicial review 

TFEU Art. 263 

SJ/LS 12 26 0 0 5,851.23 € 0.00 € 12,677.67 € 0.00 € 

ENV 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

GROW 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

SANTE 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

CLIMA 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

ENER 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

MOVE 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

AGRI 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

MARE 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

COMP 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

HOME 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

JUST 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

REGIO 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 

RTD 0 0 10 17 0.00 € 4,876.03 € 0.00 € 8,289.25 € 
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Total cost per DG/ Average cost Art. 263 

DG 
Numbers of reviews 

(from database) 
Total cost per DG 

(low) 
Total cost per DG 

(high) 

SJ/LS 0 204,793.14 € 443,718.46 € 

ENV 6 29,256.16 € 49,735.48 € 

GROW 10 48,760.27 € 82,892.46 € 

SANTE 16 78,016.43 € 132,627.94 € 

CLIMA 3 14,628.08 € 24,867.74 € 

ENER 0 0.00 € 0.00 € 

MOVE 0 0.00 € 0.00 € 

AGRI 0 0.00 € 0.00 € 

MARE 0 0.00 € 0.00 € 

COMP 0 0.00 € 0.00 € 

HOME 0 0.00 € 0.00 € 

JUST 0 0.00 € 0.00 € 

REGIO 0 0.00 € 0.00 € 

RTD 0 0.00 € 0.00 € 

Total 35 375,454.09 € 733,842.08 € 

Average cost Art.263 10,727.26 € 20,966.92 € 
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Estimates provided by the DGs (questionnaire and/or follow-up) 

Judicial review 
TFEU Art. 267 

Support (days) Lead (days) Weight of 
challenges Low High Low High 

SJ/LS 12 20 0 0 All 

ENV 0 0 1 5 67% 

GROW 0 0 10 10 33% 

Weighted average 
lead 

  4.00 6.67 
 

Rounded to full 

days 
12 20 6 8 

 

Total Low 18 High 28  
 

 

Mechanism DG 

INPUTS Unit cost LOW Unit cost HIGH 

Support Lead Support Lead Support Lead 

Mandays 
low 

Mandays 
high 

Mandays 
low 

Mandays 
high 

Cost Low Cost Low Cost High Cost High 

Judicial review 
TFEU Art. 267 

SJ/LS 12 20 0 0 5,851.23 € 0.00 € 9,752.05 € 0.00 € 

ENV 0 0 6 8 0.00 € 2,925.62 € 0.00 € 3,900.82 € 

GROW 0 0 6 8 0.00 € 2,925.62 € 0.00 € 3,900.82 € 

SANTE 0 0 6 8 0.00 € 2,925.62 € 0.00 € 3,900.82 € 

CLIMA 0 0 6 8 0.00 € 2,925.62 € 0.00 € 3,900.82 € 

ENER 0 0 6 8 0.00 € 2,925.62 € 0.00 € 3,900.82 € 

MOVE 0 0 6 8 0.00 € 2,925.62 € 0.00 € 3,900.82 € 

AGRI 0 0 6 8 0.00 € 2,925.62 € 0.00 € 3,900.82 € 

MARE 0 0 6 8 0.00 € 2,925.62 € 0.00 € 3,900.82 € 

COMP 0 0 6 8 0.00 € 2,925.62 € 0.00 € 3,900.82 € 

HOME 0 0 6 8 0.00 € 2,925.62 € 0.00 € 3,900.82 € 

JUST 0 0 6 8 0.00 € 2,925.62 € 0.00 € 3,900.82 € 

REGIO 0 0 6 8 

0.00 € 2,925.62 € 0.00 € 

3,90 

0.82 € 

RTD 0 0 6 8 0.00 € 2,925.62 € 0.00 € 3,900.82 € 
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Total cost per DG/Average cost Art. 267 

DG 
Number of reviews 

(from database) 

Total cost per DG 

(low) 

Total cost per DG 

(high) 

SJ/LS 0 23,404.93 € 39,008.22 € 

ENV 2 5,851.23 € 7,801.64 € 

GROW 1 2,925.62 € 3,900.82 € 

SANTE 0 0.00 € 0.00 € 

CLIMA 1 2,925.62 € 3,900.82 € 

ENER 0 0.00 € 0.00 € 

MOVE 0 0.00 € 0.00 € 

AGRI 0 0.00 € 0.00 € 

MARE 0 0.00 € 0.00 € 

COMP 0 0.00 € 0.00 € 

HOME 0 0.00 € 0.00 € 

JUST 0 0.00 € 0.00 € 

REGIO 0 0.00 € 0.00 € 

RTD 0 0.00 € 0.00 € 

Total 4 35,107.40 € 54,611.50 € 

Average cost Art.267 8,776.85 € 13,652.88 € 
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Annex 4c: Summary admin burden 

Cost in man-days 

Mechanism 

Unit costs Number 
of 

challeng
es 

Total costs 

Lower 

bound 

Upper 

bound 

Avera

ge 

Lower 

bound 

Upper 

bound 
Average 

RIR 
inadmissible 4 13 9 28 112 364 238 

RIR admissible 13 23 18 15 195 345 270 

RIR all 13 23 18 43 559 989 774 

Judicial review 
AR 23 45 34 23 529 1035 782 

TFEU Art. 263 22 43 33 35 770 1505 1138 

TFEU Art. 267 18 28 23 4 72 112 92 

Total 105 1930 3641 2786 

 

Annual cost in man-days 

Mechanism 
Number of 
challenges 

Total costs 

Lower bound Upper bound Average 

RIR all 3.31 43 76 60 

Judicial review AR 1.77 41 80 60 

TFEU Art. 263 2.69 59 116 88 

TFEU Art. 267 0.31 6 9 7 

Total per year 8.08 148 280 214 

 

Monetary cost 

Mechanism 

Unit costs 
Number of 

challenges 

Total costs 

Lower 

bound 

Upper 

bound 

Averag

e 

Lower 

bound 

Upper 

bound 
Average 

RIR inadmissible 1,794 € 5,991 € 3,892 € 28 50,223 € 167,735 € 108,979 € 

RIR admissible 6,339 € 11,215 € 8,777 € 15 95,083 € 168,223 € 131,653 € 

RIR all 3,379 € 7,813 € 5,596 € 43 145,306 € 335,958 € 240,632 € 

Judicial review 
AR 

11,215 
€ 21,942 € 16,578 € 23 257,942 € 504,669 € 381,305 € 

TFEU Art. 263 
10,727 

€ 20,967 € 15,847 € 35 375,454 € 733,842 € 554,648 € 

TFEU Art. 267 8,777 € 13,653 € 11,215 € 4 35,107 € 54,612 € 44,859 € 

Total 105 
813,809 

€ 
1,629,081 

€ 
1,221,44

5 € 

 

Annual monetary cost  

Mechanism 
Number of 

challenges 

Total costs 

Lower bound Upper bound Average 

RIR all 3.31 11,177 € 25,843 € 18,510 € 

Judicial review AR 1.77 19,842 € 38,821 € 29,331 € 

TFEU Art. 263 2.69 28,881 € 56,449 € 42,665 € 

TFEU Art. 267 0.31 2,701 € 4,201 € 3,451 € 

Total per year 8.08 62,601 € 125,314 € 93,957 € 
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Annex 4d: Substantive compliance cost 

Assumptions and notes:  

The substantive compliance cost (SCC) is assumed to be a fixed cost regardless of the number 

of challenges; it relates mainly to the DG staff specifically focused on Aarhus 

Convention/Aarhus Regulation.  

Based on the information provided by GROW and SANTE, it is assumed that each DG other 

than ENV has 1 Aarhus coordinator who spends 2-10% of their time on the topic. 

 

1 year in man-days  Daily rate with overhead for AD7/AD8 

215 487.60 € 

 

Total annual cost for the Commission/ DG ENV’s share 

DG 
Staff low 
(number) 

Staff 

low 

(time) 

Staff 

high 

(number) 

Staff 

high 

(time) 

Total 

mandays 

low 

Total 

mandays 

high 

Annual 

staff cost 

(low) 

Annual 

staff cost 

(high) 

ENV 1 100% 3 100% 215 645 104,835 € 314,504 € 

GROW 1 2% 1 10% 4 21.5 2,097 € 10,483 € 

SANTE 1 2% 1 10% 4 21.5 2,097 € 10,483 € 

CLIMA 1 2% 1 10% 4 21.5 2,097 € 10,483 € 

ENER 1 2% 1 10% 4 21.5 2,097 € 10,483 € 

MOVE 1 2% 1 10% 4 21.5 2,097 € 10,483 € 

AGRI 1 2% 1 10% 4 21.5 2,097 € 10,483 € 

MARE 1 2% 1 10% 4 21.5 2,097 € 10,483 € 

COMP 1 2% 1 10% 4 21.5 2,097 € 10,483 € 

HOME 1 2% 1 10% 4 21.5 2,097 € 10,483 € 

JUST 1 2% 1 10% 4 21.5 2,097 € 10,483 € 

REGIO 1 2% 1 10% 4 21.5 2,097 € 10,483 € 

RTD 1 2% 1 10% 4 21.5 2,097 € 10,483 € 

SJ/LS 1 2% 1 10% 4 21.5 2,097 € 10,483 € 

SG 1 2% 1 10% 4 21.5 2,097 € 10,483 € 

Total annual cost COM 275 946 134,188 € 461,272 € 

Cost without DG ENV 60 301 29,354 € 146,768 € 

Share DG ENV 78% 68% 

 
 

Overall costs (man-days and monetised) 

Cost  Admin burden SCCs Total Average 

Man-days per year (low) 148 275 424 825 

Man-days per year (high) 280 946 1226  

Monetised cost per year (low) 62,601 € 134,188 € 196,789 € 391,688 € 

Monetised cost per year (high) 125,314 € 461,272 € 586,586 €  
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Annex 4e: CJEU 

 

Assumptions and note  

It is assumed that the budget is proportionally distributed between the two courts based on 

the number of cases. 

The relevant spending lines are: 10-Members of the institutions, 12-Officials and temporary 

staff and 14-Other staff and external services. 

 

Sources of information 

Planned budget & split per type of cost:   

https://curia.europa.eu/jcms/jcms/Jo2_13983/en/ 

https://eur-lex.europa.eu/budget/data/General/2017/en/SEC04.pdf 

 

2017 Judicial Statistices (data on cases): 

https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-03/cp180036en.pdf  

 

2017 Management Report for actual budget: 

https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-

06/rapport_gestion_2017_en-web.pdf  

    

Overhead (25%): Better Regulation Toobox #60  

     

Costs analysis based on data from 2017 

Total budget 2017  394,095,585 € 

Actual budget spent 2017 

10 – Members of the institution 31,453,258 € 

12 – Officials and temporary staff 238,553,827€  

14 – Other staff and external services 22,355,828 € 

Total relevant staff budget 292,362,913€ 

Staff budget with 25% overhead 365,453,641€ 

Cases in 2017 Court of Justice General Court 

new 739 917 

pending 912 1508 

completed 699 895 

2017 Average duration of cases (in 

months) 15.7 16.3 

Number of challenges 

  

4 Preliminary rulings (Art. 
267) 

23 Judicial reviews 
under Aarhus Regulation 

 

35 Judicial reviews 
Art.263 

Total cases 2017 2350 3320 

Proportion of cases 41.45% 58.55% 

Total staff cost 2017 151,466,677€ 213,986,964€ 

Unit cost annual 64,454€ 64,454€ 

Unit cost adjusted by duration 84,327€ 87,550€ 

Overall cost 337,309€ 5,077,893€ 

Total cost both courts 5,415,202€ 

Annualised cost over 13 years 25,947€ 390,607€ 

 

 

https://curia.europa.eu/jcms/jcms/Jo2_13983/en/
https://eur-lex.europa.eu/budget/data/General/2017/en/SEC04.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-03/cp180036en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-06/rapport_gestion_2017_en-web.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-06/rapport_gestion_2017_en-web.pdf
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Annex 5 Methodology and calculations for estimation of 
economic impacts of measures 
Annex 5 provides the results of the estimation of the proposed measures’ economic impacts 

on the EU institutions. Detailed description of the methodology is provided in Section 5.1 of 

the main report. 

 

The approach to assessing the impacts of the proposed measures on the EU institutions builds 

on the data, information and results of the mapping and evaluation phases of the study. The 

outcome of the assessment of the current situation serves as the baseline, as well as a basis 

for estimating the extent of change that would occur if proposed measures were adopted and 

implemented. The economic impacts for the EU institutions are represented by the cost of 

handling requests and challenges and include the administrative burden on the European 

Commission (expressed in the number of man-days needed to process requests and challenges 

and the associated monetary costs) and the administrative burden on the CJEU (expressed as 

an estimate of the human resource costs associated with handling judicial challenges).  

 

The first step in estimating the economic impacts of the proposed measures was to assess the 

extent of the expected change, especially concerning the volume of requests and challenges 

that EU institutions would receive. Based on the magnitude of change that could be expected 

about the number of challenges and three scenarios that account for external factors (such as 

NGO capacity to mobilise, evolution of the policy agenda and prudent decision-making) 

multipliers of change were defined for each possible magnitude of change under all three 

scenarios. These multipliers transfer the extent of the expected impact of each measure to the 

numbers of requests and challenges that could be received on an annual basis by the EU 

institutions. Using the new numbers of requests and challenges that could be expected per 

year, new annual costs of the administrative burden for the EU institutions is estimated (in 

terms of man-days and monetary costs for the European Commission and in monetary terms 

for the CJEU). 

 

Consequently, Annex 5. contains: 

 

◼ 5a Codes & explanations – a summary of all codes and abbreviations used in the 

estimations and what they mean; 

◼ 5b Model – a summary of the inputs from the evaluation part of the study in terms of 

number of challenges received per year in the baseline and average unit costs for handling 

each type of challenge, together with an overview of the multipliers to be used for each 

magnitude of change that the measures could provoke;  

◼ 5c Zero option and measures A1-B4 – estimations of the impacts of each measure on 

the expected number of challenges per year and consequent annual costs of the 

administrative burden for the EU institutions. 
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Annex 5a: Codes & explanations 

Code Description 

Challenges (methodology in Section 5.1.1 of the Final Report): 

C  Total number of challenges (2006-2013) 

Cb Average number of challenges per year (represents baseline) 

M Magnitude of expected change in the number of challenges 

M1-M3 Multiplier of expected change in the number of challenges for each scenario 

Ci1-

Ci3 

New average number of challenges per year for each scenario 

∆C1-

∆C3 

Change in the number of challenges per year for each scenario compared to the 

baseline 

European Commission (methodology in Section 5.1.2 of the Final Report): 

Da Average unit cost in man-days 

Md Magnitude (and multiplier) of expected change in the number of man-days needed 

to handle a challenge 

Di New average unit cost in man-days 

∆D Change in the unit cost expressed in man-days compared to the baseline 

Db Average annual cost in man-days (represents baseline) 

Ai1-

Ai3 

New annual cost in man-days for each scenario 

∆A1-

∆A3 

Change in the annual cost in man-days for each scenario compared to the baseline 

Fa Average unit cost in EUR 

Fi New average unit cost in EUR 

∆F Change in the unit cost expressed in EUR compared to the baseline 

Fb Average annual cost in EUR (represents baseline) 

Fi1-Fi3 New annual cost in EUR for each scenario 

∆F1-

∆F3 

Change in the annual cost in EUR for each scenario compared to the baseline 

CJEU (methodology in Section 5.1.2 of the Final Report): 

Ea Unit cost in EUR  

Eb Annual cost in EUR (represents baseline) 

Ei1-Ei3 New annual cost in EUR for each scenario 

∆E1-

∆E3 

Change in the annual cost in EUR for each scenario compared to the baseline 

 

Abbreviations 

Avg Average 
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Annex 5b: Model for impact assessment 

1 year in man-days Daily rate with overhead for AD7/AD8 

215 487.60 € 

Source: cost model from evaluation 
 

Model for projecting changes to volume of requests and challenges 

 

Number of challenges in baseline 

Mechanism/ Symbol in formula 
C 

Total (2006-18) 
Cb 

Avg per year 

RIR inadmissible 28 2.15 

RIR admissible 15 1.15 

Judicial challenge AR 23 1.77 

TFEU Art. 263 35 2.69 

TFEU Art. 267 4 0.31 

Source: cost model from evaluation 

 

 
Multipliers for the impacts 

 

Magnitude Scenario 1 Scenario 2 Scenario 3 

High 2.5 2.75 3 

Medium 1.5 1.75 2 

Low 1.15 1.25 1.5 

No change 1 1 1 

Decrease 0.75 0.5 0.25 

Source: approach to IA (Section 5) 
 

 
Unit costs in baseline 

 

European Commission CJEU 

Mechanism/ Symbol in formula 
Da 

avg unit cost 
mandays 

Fa 
avg unit cost 

EUR 

Ea 

Unit cost EUR 

RIR inadmissible 9 3,892 € n/a 

RIR admissible 18 8,777 € n/a 

Judicial challenge AR 34 16,578 € 87,550 € 

TFEU Art. 263 33 15,847 € 87,550 € 

TFEU Art. 267 23 11,215 € 84,327 € 

Source: cost model from evaluation 
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Annex 5c: Measure 0: Status quo or zero option 

Assumptions: 

 

No change to volume of challenges and no change to number of days needed per challenge. 

 

The figures for 'avg 13 years' represent the baseline number of requests or challenges that 

were received during the mapping period 2006-2018. It is assumed that with no changes 

or the zero option, a similar number of requests or challenges would occur in future years. 

 

Changes to volume of challenges per mechanism 

None/same as baseline 

 

Changes to unit costs at Commission (man-days & financial) 

None/same as baseline 

 
Changes to overall admin burden for Commission (Total admin burden) 

None/same as baseline 

 

Changes to monetary admin burden for CJEU 

None/same as baseline 
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Annex 5c. Measure A1: Administrative review Guidance 

Assumptions: change to volume of challenges and change to number of days needed per challenge (decrease). 

 

Changes to volume of challenges per mechanism 

Symbol in formula Cb M M1 M2 M3 Ci1 Ci2 Ci3 ∆C1 ∆C2 ∆C3 

Description 
Avg per 

year 
Magnitude 

Multiplier  
Scenario 

1 

Multiplier  
Scenario 

2 

Multiplier  
Scenario 

3 

New avg 

per year 
Scenario 

1 

New avg 

per year 
Scenario 

2 

New avg 

per year 
Scenario 

3 

Change  
Scenario 

1 

Change  
Scenario 

2 

Change  
Scenario 

3 

Source Model Model Model Model Model Cb x M1 Cb x M2 Cb x M3 Ci1 - Cb Ci2 - Cb Ci3 - Cb 

RIR inadmissible 2.15 Decrease 0.75 0.50 0.25 1.62 1.08 0.54 -0.54 -1.08 -1.62 

RIR admissible 1.15 No change 1.00 1.00 1.00 1.15 1.15 1.15 0.00 0.00 0.00 

Judicial challenge AR 1.77 Decrease 0.75 0.50 0.25 1.33 0.88 0.44 -0.44 -0.88 -1.33 

TFEU Art. 263 2.69 No change 1.00 1.00 1.00 2.69 2.69 2.69 0.00 0.00 0.00 

TFEU Art. 267 0.31 Low 1.15 1.25 1.50 0.35 0.38 0.46 0.05 0.08 0.15 

 

Changes to unit costs at Commission (man-days & financial) 

Symbol in formula Da Md Md Di ∆D Fa Fi ∆F 

Description 
avg unit cost 

mandays 
Change 

Multiplier 
of change 

New unit cost 
mandays 

Days change 
from baseline 

avg unit 
cost EUR 

New unit 
cost EUR 

EUR change 
from baseline 

Source Model Assumptions Assumptions Da x Md Di - Da Model 
Di x daily 

rate Fi - Fa 

RIR inadmissible 9 Decrease by 25% 0.75 7 -2 3,892 € 3,291 € -601 € 

RIR admissible 18 Decrease by 25% 0.75 14 -5 8,777 € 6,583 € -2,194 € 

Judicial challenge AR 34 No change 1.00 34 0 16,578 € 16,578 € 0 € 

TFEU Art. 263 33 No change 1.00 33 0 15,847 € 16,091 € 244 € 

TFEU Art. 267 23 No change 1.00 23 0 11,215 € 11,215 € 0 € 

Total, avg year         -7     -2,551 € 
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Changes to overall admin burden for Commission (man-days) 

Symbol in formula Db Ai1 Ai2 Ai3 ∆A1 ∆A2 ∆A3 

Description 
Avg annual cost 

mandays 
New annual 

cost  
New annual 

cost  
New annual 

cost  
Change in 

annual cost 
Change in 

annual cost 
Change in 

annual cost 

Source Da x Cb Di x Ci1 Di x Ci2 Di x Ci3 Ai1 - Db Ai2 - Db Ai3 - Db 

RIR inadmissible 19 11 7 4 -8 -12 -16 

RIR admissible 21 16 16 16 -5 -5 -5 

Judicial challenge AR 60 45 30 15 -15 -30 -45 

TFEU Art. 263 89 89 89 89 0 0 0 

TFEU Art. 267 7 8 9 11 1 2 4 

Total, avg year 196 169 151 134 -28 -46 -63 

 

Changes to overall admin burden for Commission (EUR) 

Symbol in formula Fb Fi1 Fi2 Fi3 ∆F1 ∆F2 ∆F3 

Description 
Avg annual 

cost EUR 

New annual 

cost EUR  

New annual 

cost EUR  

New annual 

cost EUR  

Change in 

annual cost 

Change in 

annual cost 

Change in 

annual cost 

Source Fa x Cb Ai1 x daily rate Ai2 x daily rate Ai3 x daily rate Fi1 - Fb Fi2 - Fb Fi3 - Fb 

RIR inadmissible 8,383 € 5,317 € 3,544 € 1,772 € -3,066 € -4,838 € -6,611 € 

RIR admissible 10,127 € 7,595 € 7,595 € 7,595 € -2,532 € -2,532 € -2,532 € 

Judicial challenge AR 29,330 € 21,998 € 14,666 € 7,333 € -7,332 € -14,665 € -21,998 € 

TFEU Art. 263 42,665 € 43,321 € 43,321 € 43,321 € 656 € 656 € 656 € 

TFEU Art. 267 3,451 € 3,968 € 4,313 € 5,176 € 518 € 863 € 1,725 € 

Total, avg year 93,956 € 82,200 € 73,440 € 65,198 € -11,756 € -20,516 € -28,758 € 

 

 

Changes to monetary admin burden for CJEU 

Symbol in formula Ea Eb Ei1 Ei2 Ei3 ∆E1 ∆E2 ∆E3 

Description 
Unit cost 

EUR 
Annual cost 

baseline 
New 

annual cost 
New 

annual cost 
New 

annual cost 
Change in 

annual cost 
Change in 

annual cost 
Change in 

annual cost 

Source Model Ea x Cb Ea x Ci1 Ea x Ci2 Ea x Ci3 Ei1 - Eb Ei2 - Eb Ei3 - Eb 

Judicial challenge AR 87,550 € 154,896 € 116,172 € 77,448 € 38,724 € -38,724 € -77,448 € -116,172 € 

TFEU Art. 263 87,550 € 235,712 € 235,712 € 235,712 € 235,712 € 0 € 0 € 0 € 
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Changes to monetary admin burden for CJEU 

Symbol in formula Ea Eb Ei1 Ei2 Ei3 ∆E1 ∆E2 ∆E3 

Description 
Unit cost 

EUR 
Annual cost 

baseline 
New 

annual cost 
New 

annual cost 
New 

annual cost 
Change in 

annual cost 
Change in 

annual cost 
Change in 

annual cost 

Source Model Ea x Cb Ea x Ci1 Ea x Ci2 Ea x Ci3 Ei1 - Eb Ei2 - Eb Ei3 - Eb 

TFEU Art. 267 84,327 € 25,947 € 29,839 € 32,433 € 38,920 € 3,892 € 6,487 € 12,973 € 

Total, avg year   416,554 € 381,722 € 345,593 € 313,356 € -34,832 € -70,961 € -103,199 € 
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Annex 5c. Measure A2: Judicial review Guidance 

Assumptions: change to volume of challenges but no change to number of days needed per challenge. 

 

Changes to volume of challenges per mechanism 

Symbol in formula Cb M M1 M2 M3 Ci1 Ci2 Ci3 ∆C1 ∆C2 ∆C3 

Description 
Avg per 

year 
Magnitude 

Multiplier  
Scenario 

1 

Multiplier  
Scenario 

2 

Multiplier  
Scenario 

3 

New avg 

per year 
Scenario 

1 

New avg 

per year 
Scenario 

2 

New avg 

per year 
Scenario 

3 

Change  
Scenario 

1 

Change  
Scenario 

2 

Change  
Scenario 

3 

Source Model Model Model Model Model Cb x M1 Cb x M2 Cb x M3 Ci1 - Cb Ci2 - Cb Ci3 - Cb 

RIR inadmissible 2.15 Decrease 0.75 0.50 0.25 1.62 1.08 0.54 -0.54 -1.08 -1.62 

RIR admissible 1.15 No change 1.00 1.00 1.00 1.15 1.15 1.15 0.00 0.00 0.00 

Judicial challenge AR 1.77 No change 1.00 1.00 1.00 1.77 1.77 1.77 0.00 0.00 0.00 

TFEU Art. 263 2.69 No change 1.00 1.00 1.00 2.69 2.69 2.69 0.00 0.00 0.00 

TFEU Art. 267 0.31 Medium 1.50 1.75 2.00 0.46 0.54 0.62 0.15 0.23 0.31 

 

Changes to unit costs at Commission (man-days and financial) 

None/same as baseline 

 

Changes to overall admin burden for Commission (Admin burden in man-days) 

Symbol in formula Da   Db Ai1 Ai2 Ai3 ∆A1 ∆A2 ∆A3 

Description 
Unit cost 
mandays 

Avg annual cost 
mandays 

New 
annual 

cost  

New 
annual 

cost  

New 
annual 

cost  

Change in 
annual cost 

Change in 
annual cost 

Change in 
annual cost 

Source Model Da x Cb Da x Ci1 Da x Ci2 Da x Ci3 Ai1 - Db Ai2 - Db Ai3 - Db 

RIR inadmissible 9 19 15 10 5 -5 -10 -15 

RIR admissible 18 21 21 21 21 0 0 0 

Judicial challenge AR 34 60 60 60 60 0 0 0 

TFEU Art. 263 33 89 89 89 89 0 0 0 

TFEU Art. 267 23 7 11 12 14 4 5 7 

Total, avg year 117 196 195 192 189 -1 -4 -7 
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Changes to overall admin burden for Commission (EUR) 

Symbol in formula Fa Fb Fi1 Fi2 Fi3 ∆F1 ∆F2 ∆F3 

Description 
avg unit 
cost EUR 

Avg annual 
cost EUR 

New annual 
cost EUR  

New annual 
cost EUR  

New annual 
cost EUR  

Change in 
annual cost 

Change in 
annual cost 

Change in 
annual cost 

Source Model Fa x Cb 
Ai1 x daily 

rate 
Ai2 x daily 

rate 
Ai3 x daily 

rate Fi1 - Fb Fi2 - Fb Fi3 - Fb 

RIR inadmissible 3,892 € 8,383 € 7,089 € 4,726 € 2,363 € -1,294 € -3,657 € -6,020 € 

RIR admissible 8,777 € 10,127 € 10,127 € 10,127 € 10,127 € 0 € 0 € 0 € 

Judicial challenge AR 16,578 € 29,330 € 29,331 € 29,331 € 29,331 € 1 € 1 € 1 € 

TFEU Art. 263 15,847 € 42,665 € 43,321 € 43,321 € 43,321 € 656 € 656 € 656 € 

TFEU Art. 267 11,215 € 3,451 € 5,176 € 6,039 € 6,901 € 1,725 € 2,588 € 3,451 € 

Total, avg year 56,309 € 93,956 € 95,044 € 93,544 € 92,044 € 1,088 € -412 € -1,912 € 

 

Changes to monetary admin burden for CJEU 

Symbol in formula Ea Eb Ei1 Ei2 Ei3 ∆E1 ∆E2 ∆E3 

Description 
Unit cost 

EUR 
Annual cost 

baseline 
New 

annual cost 
New 

annual cost 
New 

annual cost 
Change in 

annual cost 
Change in 

annual cost 
Change in 

annual cost 

Source Model Ea x Cb Ea x Ci1 Ea x Ci2 Ea x Ci3 Ei1 - Eb Ei2 - Eb Ei3 - Eb 

Judicial challenge AR 87,550 € 154,896 € 154,896 € 154,896 € 154,896 € 0 € 0 € 0 € 

TFEU Art. 263 87,550 € 235,712 € 235,712 € 235,712 € 235,712 € 0 € 0 € 0 € 

TFEU Art. 267 84,327 € 25,947 € 38,920 € 45,407 € 51,894 € 12,973 € 19,460 € 25,947 € 

Total, avg year   416,554 € 429,528 € 436,015 € 442,501 € 12,973 € 19,460 € 25,947 € 
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Annex 5c. Measure B1: Change reference to individual scope 

Assumptions: change to volume of challenges but no change to number of days needed per challenge. 

 

Changes to volume of challenges per mechanism 

Symbol in formula Cb M M1 M2 M3 Ci1 Ci2 Ci3 ∆C1 ∆C2 ∆C3 

Description 
Avg 
per 
year 

Magnitude 
Multiplier  
Scenario 

1 

Multiplier  
Scenario 

2 

Multiplier  
Scenario 

3 

New avg 

per year 
Scenario 

1 

New avg 
per year 

Scenario 2 

New avg 
per year 

Scenario 3 

Change  
Scenario 

1 

Change  
Scenario 

2 

Change  
Scenario 

3 

Source Model Model Model Model Model Cb x M1 Cb x M2 Cb x M3 Ci1 - Cb Ci2 - Cb Ci3 - Cb 

RIR inadmissible 2.15 Decrease 0.75 0.50 0.25 1.62 1.08 0.54 -0.54 -1.08 -1.62 

RIR admissible 1.15 High 2.50 2.75 3.00 2.88 3.17 3.46 1.73 2.02 2.31 

Judicial challenge AR 1.77 Medium 1.50 1.75 2.00 2.65 3.10 3.54 0.88 1.33 1.77 

TFEU Art. 263 2.69 No change 1.00 1.00 1.00 2.69 2.69 2.69 0.00 0.00 0.00 

TFEU Art. 267 0.31 No change 1.00 1.00 1.00 0.31 0.31 0.31 0.00 0.00 0.00 

 

Changes to unit costs at Commission (man-days and financial) 

None/same as baseline 

 

Changes to overall admin burden for Commission (Admin burden in man-days) 

Symbol in formula Da   Db Ai1 Ai2 Ai3 ∆A1 ∆A2 ∆A3 

Description 
Unit cost 
mandays 

Avg annual cost 
mandays 

New 
annual 

cost  

New 
annual 

cost  

New 
annual 

cost  

Change in 
annual cost 

Change in 
annual cost 

Change in 
annual cost 

Source Model Da x Cb Da x Ci1 Da x Ci2 Da x Ci3 Ai1 - Db Ai2 - Db Ai3 - Db 

RIR inadmissible 9 19 15 10 5 -5 -10 -15 

RIR admissible 18 21 52 57 62 31 36 42 

Judicial challenge AR 34 60 90 105 120 30 45 60 

TFEU Art. 263 33 89 89 89 89 0 0 0 

TFEU Art. 267 23 7 7 7 7 0 0 0 

Total, avg year 117 196 253 268 283 56 72 87 
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Changes to overall admin burden for Commission (EUR) 

Symbol in formula Fa Fb Fi1 Fi2 Fi3 ∆F1 ∆F2 ∆F3 

Description 
avg unit 
cost EUR 

Avg annual 
cost EUR 

New annual 
cost EUR  

New annual 
cost EUR  

New annual 
cost EUR  

Change in 
annual cost 

Change in 
annual cost 

Change in 
annual cost 

Source Model Fa x Cb 
Ai1 x daily 

rate 
Ai2 x daily 

rate Ai3 x daily rate Fi1 - Fb Fi2 - Fb Fi3 - Fb 

RIR inadmissible 3,892 € 8,383 € 7,089 € 4,726 € 2,363 € -1,294 € -3,657 € -6,020 € 

RIR admissible 8,777 € 10,127 € 25,318 € 27,849 € 30,381 € 15,190 € 17,722 € 20,254 € 

Judicial challenge AR 16,578 € 29,330 € 43,997 € 51,329 € 58,662 € 14,666 € 21,999 € 29,332 € 

TFEU Art. 263 15,847 € 42,665 € 43,321 € 43,321 € 43,321 € 656 € 656 € 656 € 

TFEU Art. 267 11,215 € 3,451 € 3,451 € 3,451 € 3,451 € 0 € 0 € 0 € 

Total, avg year 56,309 € 93,956 € 123,175 € 130,677 € 138,178 € 29,219 € 36,721 € 44,222 € 

 

Changes to monetary admin burden for CJEU 

Symbol in formula Ea Eb Ei1 Ei2 Ei3 ∆E1 ∆E2 ∆E3 

Description 
Unit cost 

EUR 
Annual cost 

baseline 
New annual 

cost 
New annual 

cost 
New annual 

cost 
Change in 

annual cost 
Change in 

annual cost 
Change in 

annual cost 

Source Model Ea x Cb Ea x Ci1 Ea x Ci2 Ea x Ci3 Ei1 - Eb Ei2 - Eb Ei3 - Eb 

Judicial challenge AR 87,550 € 154,896 € 232,344 € 271,068 € 309,792 € 77,448 € 116,172 € 154,896 € 

TFEU Art. 263 87,550 € 235,712 € 235,712 € 235,712 € 235,712 € 0 € 0 € 0 € 

TFEU Art. 267 84,327 € 25,947 € 25,947 € 25,947 € 25,947 € 0 € 0 € 0 € 

Total, avg year   416,554 € 494,003 € 532,727 € 571,451 € 77,448 € 116,172 € 154,896 € 
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Annex 5c. Measure B2: Change reference to environment 

Assumptions: change to volume of challenges but no change to number of days needed per challenge. 

 

Changes to volume of challenges per mechanism 

Symbol in formula Cb M M1 M2 M3 Ci1 Ci2 Ci3 ∆C1 ∆C2 ∆C3 

Description 
Avg per 

year 
Magnitude 

Multiplier  
Scenario 

1 

Multiplier  
Scenario 

2 

Multiplier  
Scenario 

3 

New avg 
per year 
Scenario 

1 

New avg 
per year 
Scenario 

2 

New avg 
per year 
Scenario 

3 

Change  
Scenario 

1 

Change  
Scenario 

2 

Change  
Scenario 

3 

Source Model Model Model Model Model Cb x M1 Cb x M2 Cb x M3 Ci1 - Cb Ci2 - Cb Ci3 - Cb 

RIR inadmissible 2.15 Decrease 0.75 0.50 0.25 1.62 1.08 0.54 -0.54 -1.08 -1.62 

RIR admissible 1.15 Low 1.15 1.25 1.50 1.33 1.44 1.73 0.17 0.29 0.58 

Judicial challenge AR 1.77 Low 1.15 1.25 1.50 2.03 2.21 2.65 0.27 0.44 0.88 

TFEU Art. 263 2.69 No change 1.00 1.00 1.00 2.69 2.69 2.69 0.00 0.00 0.00 

TFEU Art. 267 0.31 No change 1.00 1.00 1.00 0.31 0.31 0.31 0.00 0.00 0.00 

 

Changes to unit costs at Commission (man-days and financial) 

None/same as baseline 

 

Changes to overall admin burden for Commission (Admin burden in man-days) 

Symbol in formula Da   Db Ai1 Ai2 Ai3 ∆A1 ∆A2 ∆A3 

Description 
Unit cost 
mandays 

Avg annual cost 
mandays 

New 
annual 

cost  

New 
annual 

cost  

New 
annual 

cost  

Change in 
annual cost 

Change in 
annual cost 

Change in 
annual cost 

Source Model Da x Cb Da x Ci1 Da x Ci2 Da x Ci3 Ai1 - Db Ai2 - Db Ai3 - Db 

RIR inadmissible 9 19 15 10 5 -5 -10 -15 

RIR admissible 18 21 24 26 31 3 5 10 

Judicial challenge AR 34 60 69 75 90 9 15 30 

TFEU Art. 263 33 89 89 89 89 0 0 0 

TFEU Art. 267 23 7 7 7 7 0 0 0 

Total, avg year 117 196 204 207 222 7 11 26 
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Changes to overall admin burden for Commission (EUR) 

Symbol in formula Fa Fb Fi1 Fi2 Fi3 ∆F1 ∆F2 ∆F3 

Description 
avg unit 
cost EUR 

Avg annual 
cost EUR 

New annual 
cost EUR  

New annual 
cost EUR  

New annual 
cost EUR  

Change in 
annual cost 

Change in 
annual cost 

Change in 
annual cost 

Source Model Fa x Cb Ai1 x daily rate Ai2 x daily rate Ai3 x daily rate Fi1 - Fb Fi2 - Fb Fi3 - Fb 

RIR inadmissible 3,892 € 8,383 € 7,089 € 4,726 € 2,363 € -1,294 € -3,657 € -6,020 € 

RIR admissible 8,777 € 10,127 € 11,646 € 12,659 € 15,191 € 1,519 € 2,532 € 5,063 € 

Judicial challenge AR 16,578 € 29,330 € 33,731 € 36,664 € 43,997 € 4,400 € 7,333 € 14,666 € 

TFEU Art. 263 15,847 € 42,665 € 43,321 € 43,321 € 43,321 € 656 € 656 € 656 € 

TFEU Art. 267 11,215 € 3,451 € 3,451 € 3,451 € 3,451 € 0 € 0 € 0 € 

Total, avg year 56,309 € 93,956 € 99,238 € 100,821 € 108,322 € 5,282 € 6,865 € 14,366 € 

 

Changes to monetary admin burden for CJEU 

Symbol in formula Ea Eb Ei1 Ei2 Ei3 ∆E1 ∆E2 ∆E3 

Description 
Unit cost 

EUR 
Annual cost 

baseline 
New 

annual cost 
New 

annual cost 
New 

annual cost 
Change in 

annual cost 
Change in 

annual cost 
Change in 

annual cost 

Source Model Ea x Cb Ea x Ci1 Ea x Ci2 Ea x Ci3 Ei1 - Eb Ei2 - Eb Ei3 - Eb 

Judicial challenge AR 87,550 € 154,896 € 178,131 € 193,620 € 232,344 € 23,234 € 38,724 € 77,448 € 

TFEU Art. 263 87,550 € 235,712 € 235,712 € 235,712 € 235,712 € 0 € 0 € 0 € 

TFEU Art. 267 84,327 € 25,947 € 25,947 € 25,947 € 25,947 € 0 € 0 € 0 € 

Total, avg year   416,554 € 439,789 € 455,279 € 494,003 € 23,234 € 38,724 € 77,448 € 
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Annex 5c. Measure B3: Change time limits 

Assumptions: no change to volume of challenges but change to number of days needed per challenge (increase). 

 

Changes to volume of challenges per mechanism 

Symbol in formula Cb M M1 M2 M3 Ci1 Ci2 Ci3 ∆C1 ∆C2 ∆C3 

Description 
Avg 
per 
year 

Magnitude 
Multiplier  
Scenario 

1 

Multiplier  
Scenario 

2 

Multiplier  
Scenario 

3 

New avg 

per year 
Scenario 

1 

New avg 
per year 

Scenario 2 

New avg 
per year 

Scenario 3 

Change  
Scenario 

1 

Change  
Scenario 

2 

Change  
Scenario 

3 

Source Model Model Model Model Model Cb x M1 Cb x M2 Cb x M3 Ci1 - Cb Ci2 - Cb Ci3 - Cb 

RIR inadmissible 2.15 No change 1.00 1.00 1.00 2.15 2.15 2.15 0.00 0.00 0.00 

RIR admissible 1.15 No change 1.00 1.00 1.00 1.15 1.15 1.15 0.00 0.00 0.00 

Judicial challenge AR 1.77 Decrease 0.75 0.50 0.25 1.33 0.88 0.44 -0.44 -0.88 -1.33 

TFEU Art. 263 2.69 No change 1.00 1.00 1.00 2.69 2.69 2.69 0.00 0.00 0.00 

TFEU Art. 267 0.31 No change 1.00 1.00 1.00 0.31 0.31 0.31 0.00 0.00 0.00 

 

Changes to unit costs at Commission (man-days & financial) 

Symbol in formula Da Md Md Di ∆D Fa Fi ∆F 

Description 
avg unit cost 

mandays 
Change 

Multiplier 
of change 

New unit cost 
mandays 

Days change 
from baseline 

avg unit 
cost EUR 

New unit 
cost EUR 

EUR change 
from baseline 

Source Model Assumptions Assumptions Da x Md Di - Da Model 
Di x daily 

rate Fi - Fa 

RIR inadmissible 9 Increase by 25% 1.25 11 2 3,892 € 5,486 € 1,594 € 

RIR admissible 18 Increase by 25% 1.25 23 5 8,777 € 10,971 € 2,194 € 

Judicial challenge AR 34 No change 1.00 34 0 16,578 € 16,578 € 0 € 

TFEU Art. 263 33 No change 1.00 33 0 15,847 € 16,091 € 244 € 

TFEU Art. 267 23 No change 1.00 23 0 11,215 € 11,215 € 0 € 

Total, avg year         7     4,032 € 
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Changes to overall admin burden for Commission (Admin burden in man-days) 

Symbol in formula Db Ai1 Ai2 Ai3 ∆A1 ∆A2 ∆A3 

Description 
Avg annual cost 

mandays 
New annual 

cost  
New annual 

cost  
New annual 

cost  
Change in 

annual cost 
Change in 

annual cost 
Change in 

annual cost 

Source Da x Cb Di x Ci1 Di x Ci2 Di x Ci3 Ai1 - Db Ai2 - Db Ai3 - Db 

RIR inadmissible 19 24 24 24 5 5 5 

RIR admissible 21 26 26 26 5 5 5 

Judicial challenge AR 60 45 30 15 -15 -30 -45 

TFEU Art. 263 89 89 89 89 0 0 0 

TFEU Art. 267 7 7 7 7 0 0 0 

Total, avg year 196 191 176 161 -5 -20 -35 

 

Changes to overall admin burden for Commission (EUR) 

Symbol in formula Fb Fi1 Fi2 Fi3 ∆F1 ∆F2 ∆F3 

Description 
Avg annual 

cost EUR 

New annual 

cost EUR  

New annual 

cost EUR  

New annual 

cost EUR  

Change in 

annual cost 

Change in 

annual cost 

Change in 

annual cost 

Source Fa x Cb Ai1 x daily rate Ai2 x daily rate Ai3 x daily rate Fi1 - Fb Fi2 - Fb Fi3 - Fb 

RIR inadmissible 8,383 € 11,815 € 11,815 € 11,815 € 3,432 € 3,432 € 3,432 € 

RIR admissible 10,127 € 12,659 € 12,659 € 12,659 € 2,532 € 2,532 € 2,532 € 

Judicial challenge AR 29,330 € 21,998 € 14,666 € 7,333 € -7,332 € -14,665 € -21,998 € 

TFEU Art. 263 42,665 € 43,321 € 43,321 € 43,321 € 656 € 656 € 656 € 

TFEU Art. 267 3,451 € 3,451 € 3,451 € 3,451 € 0 € 0 € 0 € 

Total, avg year 93,956 € 93,244 € 85,911 € 78,579 € -712 € -8,045 € -15,378 € 

 

Changes to monetary admin burden for CJEU 

Symbol in formula Ea Eb Ei1 Ei2 Ei3 ∆E1 ∆E2 ∆E3 

Description 
Unit cost 

EUR 
Annual cost 

baseline 
New 

annual cost 
New 

annual cost 
New 

annual cost 
Change in 

annual cost 
Change in 

annual cost 
Change in 

annual cost 

Source Model Ea x Cb Ea x Ci1 Ea x Ci2 Ea x Ci3 Ei1 - Eb Ei2 - Eb Ei3 - Eb 

Judicial challenge AR 87,550 € 154,896 € 116,172 € 77,448 € 38,724 € -38,724 € -77,448 € -116,172 € 

TFEU Art. 263 87,550 € 235,712 € 235,712 € 235,712 € 235,712 € 0 € 0 € 0 € 
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Changes to monetary admin burden for CJEU 

Symbol in formula Ea Eb Ei1 Ei2 Ei3 ∆E1 ∆E2 ∆E3 

Description 
Unit cost 

EUR 
Annual cost 

baseline 
New 

annual cost 
New 

annual cost 
New 

annual cost 
Change in 

annual cost 
Change in 

annual cost 
Change in 

annual cost 

Source Model Ea x Cb Ea x Ci1 Ea x Ci2 Ea x Ci3 Ei1 - Eb Ei2 - Eb Ei3 - Eb 

TFEU Art. 267 84,327 € 25,947 € 25,947 € 25,947 € 25,947 € 0 € 0 € 0 € 

Total, avg year   416,554 € 377,830 € 339,106 € 300,382 € -38,724 € -77,448 € -116,172 € 
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Annex 5c. Measure B4: Access to justice Directive 

Assumptions: no change to volume of challenges but change to number of days needed per challenge (increase). 

 

Changes to volume of challenges per mechanism 

Symbol in 
formula 

Cb M M1 M2 M3 Ci1 Ci2 Ci3 ∆C1 ∆C2 ∆C3 

Description 
Avg 
per 
year 

Magnitude 
Multiplier  
Scenario 1 

Multiplier  
Scenario 2 

Multiplier  
Scenario 3 

New avg 
per year 

Scenario 1 

New avg 
per year 

Scenario 2 

New avg 
per year 

Scenario 3 

Change  
Scenario 

1 

Change  
Scenario 

2 

Change  
Scenario 

3 

Source Model Model Model Model Model Cb x M1 Cb x M2 Cb x M3 Ci1 - Cb Ci2 - Cb Ci3 - Cb 

RIR 
inadmissible 2.15 Decrease 0.75 0.50 0.25 1.62 1.08 0.54 -0.54 -1.08 -1.62 

RIR 
admissible 1.15 No change 1.00 1.00 1.00 1.15 1.15 1.15 0.00 0.00 0.00 

Judicial 
challenge AR 1.77 No change 1.00 1.00 1.00 1.77 1.77 1.77 0.00 0.00 0.00 

TFEU Art. 263 2.69 No change 1.00 1.00 1.00 2.69 2.69 2.69 0.00 0.00 0.00 

TFEU Art. 267 0.31 High 2.50 2.75 3.00 0.77 0.85 0.92 0.46 0.54 0.62 

 

Changes to unit costs at Commission (man-days and financial) 

None/same as baseline 

 

Changes to overall admin burden for Commission (Admin burden in man-days) 

Symbol in formula Da   Db Ai1 Ai2 Ai3 ∆A1 ∆A2 ∆A3 

Description 
Unit cost 
mandays 

Avg annual cost 
mandays 

New 
annual cost  

New 
annual cost  

New 
annual cost  

Change in 
annual cost 

Change in 
annual cost 

Change in 
annual cost 

Source Model Da x Cb Da x Ci1 Da x Ci2 Da x Ci3 Ai1 - Db Ai2 - Db Ai3 - Db 

RIR inadmissible 9 19 15 10 5 -5 -10 -15 

RIR admissible 18 21 21 21 21 0 0 0 

Judicial challenge AR 34 60 60 60 60 0 0 0 

TFEU Art. 263 33 89 89 89 89 0 0 0 

TFEU Art. 267 23 7 18 19 21 11 12 14 

Total, avg year 117 196 202 199 196 6 3 0 
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Changes to overall admin burden for Commission (EUR) 

Symbol in formula Fa Fb Fi1 Fi2 Fi3 ∆F1 ∆F2 ∆F3 

Description 
avg unit 
cost EUR 

Avg annual 
cost EUR 

New annual 
cost EUR  

New annual 
cost EUR  

New annual 
cost EUR  

Change in 
annual cost 

Change in 
annual cost 

Change in 
annual cost 

Source Model Fa x Cb Ai1 x daily rate Ai2 x daily rate Ai3 x daily rate Fi1 - Fb Fi2 - Fb Fi3 - Fb 

RIR inadmissible 3,892 € 8,383 € 7,089 € 4,726 € 2,363 € -1,294 € -3,657 € -6,020 € 

RIR admissible 8,777 € 10,127 € 10,127 € 10,127 € 10,127 € 0 € 0 € 0 € 

Judicial challenge AR 16,578 € 29,330 € 29,331 € 29,331 € 29,331 € 1 € 1 € 1 € 

TFEU Art. 263 15,847 € 42,665 € 43,321 € 43,321 € 43,321 € 656 € 656 € 656 € 

TFEU Art. 267 11,215 € 3,451 € 8,627 € 9,489 € 10,352 € 5,176 € 6,039 € 6,901 € 

Total, avg year 56,309 € 93,956 € 98,495 € 96,995 € 95,495 € 4,539 € 3,039 € 1,538 € 

 
 

Changes to monetary admin burden for CJEU 

Symbol in formula Ea Eb Ei1 Ei2 Ei3 ∆E1 ∆E2 ∆E3 

Description 
Unit cost 

EUR 

Annual cost 

baseline 

New annual 

cost 

New annual 

cost 

New annual 

cost 

Change in 

annual cost 

Change in 

annual cost 

Change in 

annual cost 

Source Model Ea x Cb Ea x Ci1 Ea x Ci2 Ea x Ci3 Ei1 - Eb Ei2 - Eb Ei3 - Eb 

Judicial challenge AR 87,550 € 154,896 € 154,896 € 154,896 € 154,896 € 0 € 0 € 0 € 

TFEU Art. 263 87,550 € 235,712 € 235,712 € 235,712 € 235,712 € 0 € 0 € 0 € 

TFEU Art. 267 84,327 € 25,947 € 64,867 € 71,354 € 77,840 € 38,920 € 45,407 € 51,894 € 

Total, avg year   416,554 € 455,475 € 461,961 € 468,448 € 38,920 € 45,407 € 51,894 € 
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Annex 6 Stakeholder focus groups - Meeting notes 
 

Stakeholder Focus Group – Industry representatives 

22 January 2018, 10am – 12pm 

 

 

Stakeholder participants: 

Lukasz Wozniacki The European Crop Protection Association (ECPA) 

Nenad Peric, Copa and Cogeca 

Susana-Beatriz Lores Tercero, The European Chemical Industry Council (CEFIC) 

Anna Treschow, LRF Skogsägarna (Federation of Swedish Family Forest Owners) 

Bénédicte Petit, The European Union for Responsible Incineration and Treatment of Special 

Waste (Eurits) 

 

Participants from Milieu: 

Marta Ballesteros, Director/quality advisor legal aspects 

Jennifer McGuinn, Director/quality advisor impact assessment 

Nathy Rass-Masson, Project Manager 

Marine Briard, Legal analyst 

Clare Twigger-Ross, Social impacts expert 

 

Meeting summary 

 

The Milieu team presented the project and its objectives, the timeline of the study and the 

main challenges identified so far. Representatives were then asked to comment on their 

main issues of concern regarding the implementation of the Aarhus Convention at EU level 

 

Legal certainty of the decisions and security and predictability of the market 

• Representatives of industry are concerned that the opening of admissibility conditions 

regarding actions for annulment of EU acts or decisions could lead to unacceptable 

levels of uncertainty for the approval and marketing of new products, due to the length 

of legal proceedings. They noted that it already takes up to 10 years to bring a new 

product to market and if the EU authorization of active substances were further open 

to challenges from NGOs, this would negatively impact the predictability of the system 

and make it difficult for companies to plan ahead. They also mentioned the risk of the 

CJEU being flooded with such cases.  

• Regarding the authorisation of active substances in the plant protection products 

regulatory framework, they recall the possibility for the public to contribute to the 

process of approval of active substances.  

 

Access to documents 

• According to the CEFIC Representative, the current situation allows for sufficient access 

to documents to NGOs regarding chemical and food security regulations. 

• They expressed their concern that abusing of the right to access to documents create 

potential risk for leaks of confidential information. Industry representatives indicated 

that the private sector is working towards greater transparency – e.g. the plant 

protection products sector transparency initiative 

 

Differences in the implementation of the Aarhus Regulation and Convention 

• Overall, the representatives expressed their preference for challenges at the national 

level, instead of the EU level, despite the remaining differences between Member 

States’ judicial systems.  

• The representative for Swedish small farmers pointed out that the Swedish system for 

access to justice in environmental matters already goes beyond the Aarhus Regulation 

and the Convention. NGOs can easily challenge national and local decisions before the 
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national courts in Sweden and are eligible for legal aid. She mentioned that some SMEs 

went bankrupt after such challenges, given the length of the judicial proceedings and 

their limited financial means for legal representation and counselling. She further called 

for more limitations of who is allowed to represent and speak for the environment and 

expressed concern that there is a right for basically anyone or any group that identifies 

themselves as being concerned to initiate a lawsuit in almost all matters with possible 

or alleged environmental impact, and that this goes beyond the standard set up by the 

Aarhus Convention. The interpretation of the Convention proposed in the Commission’s 

Notice on access to justice contributes to this and poses considerable risks to 

individuals, small enterprises and social well-being. 

 

Fairness of the system and access to justice 

• Copa-Cogeca expressed the view that the Aarhus Committee (in its complaint) went 

beyond its attributions, and beyond the meaning and purposes of the Convention.  

• Participants agreed that the current system is fair enough for consumers and NGOs. 

They also noted that any extension of rights on access to justice for environmental 

NGOs, should be also extended to other types of associations.  
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Stakeholder Focus Group – NGOs 

22 January 2018, 2 – 4 pm 

 

Stakeholder participants: 

Martin Dermine, PAN Europe 

Andrea Carta, Harriet Mackail-Hill and Franziska Achteberg, Greenpeace 

Anaïs Berthier, Client Earth 

Francesca Carlsson and Marie-Amalie Brun European Environmental Bureau (EEB) 

Csaba Kiss, Justice and Environment (J&E) 

 

Participants from Milieu: 

Marta Ballesteros, Director/quality advisor legal aspects 

Jennifer McGuinn, Director/quality advisor impact assessment 

Nathy Rass-Masson, Project Manager 

Marine Briard, Legal analyst 

Clare Twigger-Ross, Social impacts expert 

 

The following points summarise the discussion held at the meeting and based on the 

presentation on challenges of the current EU system providing access to justice on 

environmental matters. As a follow-up to the discussion, several NGOs submitted written 

contributions. These, along with their submissions linked to the Commission’s open public 

consultation within the framework of this project, have been taken into account in the 

study prepared for the Commission on the EU implementation of the Aarhus Convention 

in the area of access to justice on environmental matters.  

 

What are the main challenges that NGOs currently face on access to justice?  

 

• NGOs confirmed that the main challenges under the internal review procedure are 

related to individual scope which is the main justification for the Commission to 

consider inadmissible any request. The other main admissibility criteria are also an 

issue, namely the requirement that acts be ‘under environmental law’ and ‘having 

legally binding and external effects’.  

• The NGOs emphasized the importance of having accessible redress mechanisms in 

light of the fact that some decisions, such as authorisations related to the list of 

substances to be used in products are taken without all the information being made 

available to the public or to NGOs which only have access to summary studies. 

Furthermore, the comitology procedure is typically not open to NGOs. 

• The restrictive interpretation of the requirements makes the Request for Internal 

Review procedure almost useless.    

• Access to judicial review does not exist for environmental NGOs. On cases related 

to internal reviews the Court does not assess the merits of the request to review 

the underlying act, but only the Commission decision regarding the request. In 

addition, the requirements for the direct judicial review to the CJEU are interpreted 

so restrictively that make access to justice non-existent.   

 

What are the main considerations for deciding to challenge an EU decision before 

court? Is cost a significant barrier? 

 

• All of the NGO representatives wished to stress that they do not make decisions to 

challenge acts lightly, that they must have a viable case and clear interests of citizens 

and the environment at stake in order to deploy the resources required to bring a case 

forward through any mechanism available to them. 

• Overall, the primary considerations are: the importance of the decision with regard to 

environmental impact and policy development; the substantive aspects of the decision 

and whether it can be deemed to violate EU environmental laws and principles, and 

the likelihood of success of the procedure are the primary considerations. Cost is not 

decisive in this regard. 
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• NGOs agreed that costs can be a barrier – mainly the cost of legal representation. 

Given their limited resources, they can only afford pro bono lawyers, which are difficult 

to find. Many of the major law firms in Brussels have industries in their client portfolio, 

and therefore refuse to take their case due to conflict of interest concerns.  

• One NGO pointed out that a request for internal review can be prepared in-house 

without the need for a (costly) external lawyer; however, as these requests have a 

very low chance of being considered admissible by the Commission, they prefer not to 

dedicate resources to hopeless cases. The interest of the citizens and protection of the 

environment are always the main considerations when deciding whether to take action. 

The cost of a rejection on admissibility grounds is obviously something not worth 

investing in.  

• In some cases, cost can be factor for choice of mechanism to challenge an EU act. For 

example, in the Netherlands, access to court is granted without lawyer, and NGOs have 

used this to have preliminary questions sent to the ECJ. Then, they have to pay for a 

lawyer, since legal representation is mandatory at the EU level. 

• Finally, NGOs pointed out that the issue of access to documents is of primary 

importance here, as the information is needed to strengthen the grounds of their cases. 

They cannot have the means to challenge a decision if they don’t have access to the 

documents used to adopt the decision. NGOs pointed to a lack of cooperation from the 

national authorities regarding access to documents, and limited support from the EU 

institutions on this, despite some successful cases regarding access to information 

before the CJEU. 

 

Effectiveness of the procedures under the Aarhus Regulation 

 

• NGOs generally expressed dissatisfaction with the internal review request 

procedure under the Aarhus Regulation, due to the restrictive admissibility 

conditions applied by the Commission.  

NGOs noted that even when they request judicial review of the admissibility rejection 

of a request for internal review, the Court has ruled that only the admissibility of the 

request can be considered, not the validity or merits of the arguments contained in the 

request. This restrictive approach, whereby the CJEU assesses only the validity of the 

Commission’s decision on admissibility renders judicial review under the Aarhus 

Regulation even less attractive than judicial review directly under Article 263. In this 

light, NGOs also pointed out that there is a risk to the reputation of the European 

project as a whole due to concerns about the willingness of the EU institutions to take 

responsibility for their actions. 

• In effect, NGOs felt that the only improvement granted by the Aarhus Regulation is 

that now, they receive justification for the rejection of their review requests. 

 

 

What are your main considerations for challenging EU decisions through national 

courts? 

 

• NGOs recognized the utility of the Article 267 procedure more generally. They pointed 

out that it is useful to remove national obstacles to the internal market through 

ensuring common and consistent interpretation of EU rules. For validity references in 

the field of environment, however, they see it as shifting the burden to the national 

courts, without providing access to the EU Courts, which is needed. 

• However, the Article 267 procedure is useful in some cases and NGOs pointed to 

currently ongoing national proceedings as evidence of this. 

• An important obstacle is the fact that legal standing is not possible in many Member 

States for NGOs, so they cannot go to court. For example, it is typically easier to gain 

standing in France or the Netherlands but more difficult in Germany or Austria. 

• The costs for access to courts also vary between the Member States, creating inequality 

between citizens and NGOs depending on their home Member State.  

• Another issue is that it is not the citizens or NGOs who decide which questions to send 
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to the CJEU; it is at the discretion of the national court requesting the ruling. Some 

national courts are often hostile to the practice of requesting a CJEU ruling. Polish, 

Hungarian and French national courts for instance systematically refuse to do so.  

• Going through the national courts also unnecessarily increases the length of the judicial 

proceedings. The average time for the CJEU in these cases to issue its ruling is 18 

months, and then the NGOs have to go back to national courts. In the case of 

authorisation of substances for instance, the amount of time required to go through 

the process is discouraging, because by the time NGOs reach the supreme courts, the 

period of authorization for the substance in question can be nearly complete and the 

procedure for renewal about to start.  

• In addition, many decisions at EU level do not have national implementing measures 

so there is nothing to challenge before national courts. 

 

In what ways would you say the mechanisms available to challenge EU 

environmental acts provide for environmental protection and for the right of 

access to justice, including fairness of the system? 

 

• All NGOs agreed that the current situation is not acceptable – this applies to both 

environmental protection and access to justice. They point out that access to justice 

has an important role to play in ensuring the enforcement of environmental legislation, 

and that the EU has recognized important problems with regard to the implementation 

of environmental legislation in the Member States. Only when NGOs have full rights 

and possibilities to go to court will this element of enforcement have an impact on 

implementation of environmental legislation. 

• All NGOs agreed that the current system is not equal for all and therefore it is not fair, 

since the industry has access to justice directly via the CJEU whereas neither citizens 

nor NGOs, who seek to protect the environment and human health, have equivalent 

access.  

• They also noted the concern that the Commission might be influenced in its decision-

making by the fact that decisions can be challenge directly at the CJEU by industry but 

not by environmental NGOs. The fear of EU decisions being challenged before the CJEU 

could create a bias towards industry preferences in decision-making. 

• Finally, NGOs pointed out that there is no concrete basis for assuming that expansion 

of access to justice rights in environmental matters would result in a high burden on 

the Commission or the CJEU, since NGOs do not go to court every time they disagree 

with a decision, but only when they have very strong grounds to challenge the legality 

of a decision and the impact on the environment is high. In their view, possible 

administrative burden should never be a factor to take into consideration when it 

comes to access to justice. It has never been argued for other EU policies such as 

competition or employment485.  

 

Proposed options to improve the admissibility of internal review requests, and 

the NGO standing before the CJEU on issues related to the environment 

 

• NGOs agreed that non-legislative options such as guidelines for the interpretation of 

key legal and other terms, particularly in the Aarhus Regulation, could be useful but 

cannot substitute legislative options.  

• They further agreed that as the main obstacle for access to justice is the individual 

scope criterion, the most effective option would be to revise the definition of 

administrative act and delete the individual scope requirement, which they note was 

not in the initial proposal of the Commission for the Aarhus Regulation. In addition, 

the requirement that acts should have legally binding and external effects needs also 

to be revised. 

 
485 NGOs referred to the CJEU annual report, which shows that less than 1% of the current pending caseload are environmental 

cases. There are far more cases related to State aid and intellectual property. 

https://curia.europa.eu/jcms/jcms/Jo2_7000/en/ 

https://curia.europa.eu/jcms/jcms/Jo2_7000/en/
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• With regard to the requirement that acts be under environmental law, this does not 

necessarily require a change in the legislation, if the interpretation given by the 

Commission and the CJEU were to be less restrictive. It could potentially be resolved 

through interpretative guidelines. 

• It was also mentioned that the requirements on who can present a request in Article 

11 of the Regulation should be made less restrictive.  
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Annex 7 Open Public Consultation report 
 

1. Introduction  

 

A 12-week open public consultation, in line with the Better Regulation Guidelines, was 

launched on 20 December 2018 to 14 March 2019, to support the Study on EU 

implementation of the Aarhus Convention in the area of access to justice in environmental 

matters. It featured an online questionnaire in all EU languages and which was 

disseminated via the EU Survey tool486. The purpose of the questionnaire was to gather 

information and views from stakeholders and the wider public on the implementation and 

impacts of the Aarhus Convention (see Appendix 1 for the text of the questionnaire). The 

consultation questionnaire was publicised through the Commission’s mailing lists, 

networks and a dedicated Member State expert group on access to justice, as well as 

relevant social media channels487.  

 

The questionnaire consisted of two parts: the first part was aimed at all respondents and 

included general questions on the relevance of the Aarhus Convention and Regulation to 

individuals and others, as well as questions on its effective implementation. The second 

part of the questionnaire sought information on experience with existing mechanisms to 

review or challenge EU environmental acts, and targeted respondents directly involved 

with or affected by these mechanisms. 

 

The questionnaire consisted of 33 questions in total. Of these, 26 were closed, multiple-

choice questions and seven were open questions allowing free text responses. A total of 

348 open responses were received across the seven open questions in 12 languages. A 

number of responses to the open questions were repetitions of closed questions or 

contained duplicate answers and/or very general or off-topic responses that did not relate 

to the question or were out of scope. Duplicate answers consisted of responses with 

identical wording from two or more respondents (e.g. different business associations or 

companies providing the same responses multiple times). Duplicate answers, repetitions 

of closed questions and very general or off-topic responses were excluded from the 

analysis.  

 

In addition to answering questions, respondents had the opportunity to submit additional 

documentation by uploading files. Excluding duplicates, a total of 19 files were received, 

mostly position papers from environmental NGOs and business associations. 

 

The views gathered from the consultation questionnaire have informed the above-

mentioned study, in particular the mapping of experience with the existing redress 

mechanisms (Section 2) and the evaluation of social impacts (Section 3).  Views from the 

consultation questionnaire were also used to inform the assessment of the environmental, 

economic and social impacts of proposed measures and options in Section 5.  

 

2. Profile of respondents  

2.1. Distribution by respondent type  

Out of a total of 175 respondents who replied to the questionnaire, 123 (70%) replied on 

 
486 https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2018-2432060_en 
487 Launch and follow-up on the consultation via Twitter: 
https://twitter.com/EU_ENV/status/1076050945388232704 
https://twitter.com/EU_ENV/status/1081117053958975490 
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behalf of an organisation or institution and the remaining 52 (30%) replied in a personal 

capacity. Of the 123 organisations that replied, most were small, representing 10 to 49 

employees (47 responses). This was followed by 33 micro organisations representing 1 to 

9 employees, 29 medium sized organisations representing 50 to 249 employees, and 14 

large organisations representing 250 or more employees. Organisations were mostly local 

(14 responses), followed by national and regional (3 responses each) and international (2 

responses)488. 

 

The stakeholder distribution by type is presented in Figure 1. Respondents were asked to 

describe themselves as Academic or Research Institution, Business Association, Company 

or Business Organisation, Consumer Organisation, EU citizen, Environmental 

Organisations and Non-governmental Organisations (NGOs), Non-EU citizen, Other 

organisations and NGOs489, Public Authority, Trade Union or Other.  A large portion of 

respondents identified as EU citizens (30%). The consultation also elicited contributions 

from environmental organisations and NGOs (19%) and public authorities (19%) and 

these account for a sizeable proportion of the total replies received. There were no 

respondents who identified as a non-EU citizen, or as belonging to a Trade Union or 

Consumer Organisation. 

Figure 18: Respondents by stakeholder type (all respondents, n=175)490 

 
 

2.2. Distribution by Member State  

Concerning the origin of the responses, 99% of the respondents were based in the 

European Union (EU 28). Within the EU, the main representation came from Germany 

 
488 A large majority did not reply to this question (87%, 153 responses) 
489 Other organisations and NGOs are those who do not represent specific economic interests or promote 

environmental issues (e.g. social justice, empowerment of women, etc.)  
490 For the purposes of the analy sis and to ensure consistency, stakeholder types were reclassified.   
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(26%) and Romania (18%). These two countries represented almost half of the total 

sample (48.5%). Only one respondent is from a non-EU country (Cameroon). Table 1 

presents the distribution of respondents by country.  
Table 74: Distribution of respondents by country (all respondents) 

Country  Number of 

respondents 

Country Number of 

respondents 

Austria 6 Italy 2 

Belgium 16 Netherlands 1 

Bulgaria 2 Poland 3 

Croatia 1 Portugal 1 

Cyprus 1 Romania 39 

Czech Republic 3 Slovakia 1 

Estonia 1 Slovenia 2 

Finland 1 Spain 6 

France 18 Sweden 9 

Germany 46 United Kingdom 3 

Hungary 2 Non-EU 1 

Ireland 10 Grand total 175 

 

The consultation received replies from stakeholders in 22 Member States. Table 2 shows 

that most stakeholders who identified as EU citizens are from Germany (13 responses) 

and France (10 responses). Those who identified as an environmental organisation/ NGO 

are mostly from Belgium (8 responses) and Germany (7 responses), while for non-

environmental NGOs responses are mostly from France (6 responses). In the case of 

Germany, over a third of the respondents identified as business or business association, 

reflecting strong networks of chambers of commerce that frequently respond to EU public 

consultations. A large share of public authorities also replied to the open consultation from 

Romania (29 responses).  This is likely to have come from dissemination of the 

questionnaire through one or more networks in Romania, although the content of the 

responses from these stakeholders does not show signs of having been coordinated. The 

relatively high number of Environmental NGOs from Belgium reflects EU-level 

organisations based in Brussels. 

Table 75: Distribution of stakeholder type by country  

Type of respondent Number % of total 

EU citizen 52 30% 

Austria 2 1% 

Belgium 2 1% 

Bulgaria 1 1% 

Czech Republic 1 1% 

France 10 6% 

Germany 13 7% 

Ireland 6 3% 

Italy 1 1% 

Netherlands 1 1% 

Poland 3 2% 

Romania 4 2% 

Slovakia 1 1% 

Spain 3 2% 

Sweden 3 2% 

United Kingdom 1 1% 

Environmental organisation/ NGO  34 19% 

Austria 3 2% 

Belgium 8 5% 
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Type of respondent Number % of total 

Bulgaria 1 1% 

Croatia 1 1% 

Cyprus 1 1% 

Czech Republic 2 1% 

Estonia 1 1% 

France 1 1% 

Germany 7 4% 

Hungary 1 1% 

Ireland 1 1% 

Portugal 1 1% 

Slovenia 2 1% 

Spain 2 1% 

Sweden 1 1% 

United Kingdom  1 1% 

Public authority  33 19% 

Belgium 1 1% 

Germany 1 1% 

Ireland 1 1% 

Italy 1 1% 

Romania 29 17% 

Business association  20 11% 

Austria 1 1% 

Belgium 4 2% 

Finland 1 1% 

Germany 11 6% 

Sweden 3 2% 

Other organisation/ NGO 12 7% 

Belgium 1 1% 

Cameroon 1 1% 

France 6 3% 

Germany 1 1% 

Hungary 1 1% 

Ireland 1 1% 

United Kingdom 1 1% 

Belgium 1 1% 

Other 10 6% 

Germany 5 3% 

Ireland 1 1% 

Romania 3 2% 

Spain 1 1% 

Germany 5 3% 

Company/ business organisation 9 5% 

Germany 6 3% 

Romania 1 1% 

Sweden 2 1% 

Academic/ research institution 5 3% 

France 1 1% 

Germany 2 1% 

Romania 2 1% 

Grand total  175 100% 
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3. Part 1: General questions 

3.1. Familiarity with the Aarhus Regulation  

Most respondents (67%) to the public consultation questionnaire are familiar with the 

Aarhus Convention and/or the Aarhus Regulation. This was followed by 22 (13%) who 

specified that they have heard about the Aarhus Convention, but were not sure how it is 

implemented at national or EU level and therefore how it affects them, and 19 (11%) who 

never heard of the Aarhus Convention nor the Aarhus Regulation. Nine (5%) have never 

heard of the Aarhus Convention nor the Aarhus Regulation but are aware of the possibility 

to challenge non-legislative environmental acts of the EU and a further 8 (5%) did not 

answer (see Figure 2). 

Figure 19: Familiarity with the Aarhus Regulation and Aarhus Convention (all 

respondents, n=175) 

 
 

As shown in Figure 3, those most familiar with the Aarhus Convention and/or the Aarhus 

Regulation are environmental organisations/NGOs (88%), companies/business 

organisations (89%) and academic/research institutions and business associations (80%). 

This was closely followed by 75% of other organisations/NGOs. While a slightly larger 

share of EU citizens (54%) indicated they are familiar with the Aarhus Convention and/or 

the Aarhus Regulation, between 17% and 19% also indicated they are familiar with the 

Aarhus Convention, but were not sure how it is implemented at national or EU level and 

therefore how it affects them and that they never heard of the Aarhus Convention nor the 

Aarhus Regulation. The same can be said for public authorities. Other than EU citizens and 

public authorities, respondents who indicated they never heard of the Aarhus Convention 

nor the Aarhus Regulation included one other organisation/NGO, two respondents who 

identified as ‘other’ and one business association.  
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Figure 20: Familiarity with the Aarhus Regulation and Aarhus Convention (type of 
stakeholder, n=175) 

 
 

3.2. Perceptions of the current mechanisms for access to justice 
access 

Respondents were asked to rate the accessibility of existing redress mechanisms for 

individuals and NGOs to challenge EU environmental acts. As Figure 4 shows, the 

possibilities for individuals to bring challenges before the CJEU was the option with the 

highest negative score, meaning respondents found accessibility impossible or excessively 

difficult using this mechanism. Almost half of all respondents (48%) rated this option as 

‘negatively’ or ‘slightly negatively’, compared to only 26% who selected ‘very positively’ 

or ‘positively’. The current possibilities for individuals to request an internal review and to 

bring challenges before a national court also received high negative scores. Between 42% 

and 47% of respondents rated these options ‘negatively’ or ‘slightly negatively’ compared 

to 26% and 31% who indicated ‘very positively’ or ‘positively’.  

 

The current possibilities for NGOs to bring challenges before the CJEU was perceived by 

42% of respondents as ‘slightly negatively’ or ‘negatively’, compared to 28% who rated 

this ‘very positively’ or ‘positively’. Respondents tended to have mixed views on the 

possibilities for NGOs to request an internal review and to bring challenges before a 

national court. Between 36.5% and 38% of respondents considered the accessibility of 

these mechanisms for NGOs as ‘slightly negatively’ or ‘negatively’, while at the same time 

between 33% and 35% also rated these options ‘very positively’ or ‘positively’. 
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Figure 21: How would you rate the availability of each of these means for individuals or 
NGOs? (all respondents, n=175) 

 

3.2.1. Stakeholder perceptions on access to justice using the internal 

review procedure  

The views expressed varied considerably according to the different categories of 

stakeholders. Excluding those who did not reply, Figure 5 shows that 94% of 

environmental organisations/NGOs, 73% of other organisations/NGOs and 63% of EU 

citizens considered the current possibilities for individuals to access an internal review 

mechanism as either ‘slightly negatively’ or ‘negatively’.  

 

In contrast, 87.5% of companies/business organisations and 77% of business associations 

rated this option either ‘very positively’ or ‘slightly positively’. A notable share of business 

associations (35%) also did not select an answer. While a slightly larger share of public 

authorities (42%) provided positive assessments, 24% also indicated they did not know 

or that they were indifferent (21%). Meanwhile, academic/research institutions and other 

stakeholders provided mixed responses (see Figure 5).  

 

The answers show two clear streams, with environmental organisations, EU citizens and 

other organisations/NGOs holding a largely negative perception, while business 

associations, company/business organisations and public authorities have a mainly 

positive perception of the possibility for individuals to access an internal review 

mechanism.  

 
Figure 22: How would you rate the current possibilities for individuals to request the EU 

to carry out an internal review of a decision it has made that impacts the environment? 
(type of stakeholder, n=161)491 

 
491 Overall count excludes those who did not answer (n=14) 
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Respondents were also divided in their perceptions on the current possibilities for NGOs to 

request an internal review. Excluding those who did not reply, Figure 6 shows 94% of 

environmental organisations/NGOs and 73% of other organisations/NGOs rated this option 

‘slightly negatively’ or ‘negatively’. By contrast, all companies/business organisations and 

business associations as well as almost half of all public authorities (48%) indicated NGOs’ 

accessibility in this regard as ‘very positively’ or ‘positively’. A notable share of public 

authorities were also indifferent (18%) or did not know (27%).  

Views among EU citizens were mixed, with a slightly larger share (42.5%) indicating 

‘slightly negatively’ or ‘negatively’ for this option and 28% indicating ‘very positively’ or 

‘slightly positively’. A notable share (21%) also indicated they did not know. 

Academic/research institutions and other stakeholders provided mixed responses (see 

Figure 6).  

The answers show two clear streams, with environmental organisations, other 

organisations/NGOs and EU citizens holding a largely negative perception, while business 

associations, company/business organisations and public authorities have a mainly 

positive perception of the possibility for NGOs to access an internal review mechanism.   

Figure 23: How would you rate the current possibilities for NGOs to request the EU to 

carry out an internal review of a decision it has made that impacts the environment? (type 
of stakeholder, n=158)492 

 

 
492 Overall count excludes those who did not answer (n=17) 
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3.2.2. Stakeholder perceptions on access to justice under Article 

263(4) TFEU 

EU citizens, environmental organisations/NGOs and other organisations/NGOs responded 

with largely negative perceptions when asked about the possibilities for individuals and 

NGOs in bringing challenges before the CJEU.  Excluding those who did not reply, Figures 

7 and 8 show all environmental organisations/NGOs and 80% of other 

organisations/NGOs perceived the possibilities in this regard ‘slightly negatively’ or 

‘negatively’.  A slightly lower share of EU citizens (between 47% and 57%) considered the 

possibilities in this regard ‘slightly negatively’ or ‘negatively’.  

 

In contrast, between 75% and 87.5% of companies/business organisations and between 

77% and 85% of business associations considered the possibilities in this regard for both 

individuals and NGOs ‘very positively’. A notable share of public authorities also provided 

positive assessments on the accessibility of the Article 263(4) mechanism for NGOs and 

individuals.  Between 42% and 45.5% indicated ‘slightly positively’ or ‘very positively’ 

compared to between 12% and 18% who responded with ‘slightly negatively’ or 

‘negatively’.  

 

Academic/research institutions and other stakeholders provided mixed responses. 

However, a slightly larger share of other stakeholders provided a negative assessment on 

the accessibility of the Article 263(4) mechanism for individuals, with 50% considering the 

possibility in this regard ‘slightly negatively’ or ‘negatively’ compared to 25% who 

responded with ‘slightly positively’ (see Figures 7 and 8). 

The answers show two clear streams, with environmental organisations, other 

organisations/NGOs and EU citizens holding a largely negative perception, while business 

associations, company/business organisations and public authorities have a mainly 

positive perception of the possibility for NGOs and individuals to access the 263(4) TFEU 

mechanism.    

Figure 24: How would you rate the current possibilities for individuals to bring an EU 
decision that impacts the environment before the EU Court of Justice (CJEU)? (type of 

stakeholder, n=160)493 

 

 
493 Overall count excludes those who did not answer (n=15) 
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Figure 25: How would you rate the current possibilities for NGOs to bring an EU decision 
that impacts the environment before the EU Court of Justice? Presented by type of 

stakeholder (type of stakeholder, n=158)494 

 
 

 

3.2.3. Perceptions of challenging EU acts before the CJEU (via Article 

263(4) TFEU) 

The Article 263(4) TFEU mechanism provides individuals and NGOs with a broader 

opportunity to challenge EU acts by directly requesting the CJEU to rule on the legality of 

the act if the act is of direct and individual concern to the individual or NGO bringing the 

request. Respondents were asked if they were aware of the possibility to challenge EU acts 

in this way. Of those who replied, 69% indicated ‘yes’ while 22% indicated ‘no’.  

The level of awareness of this mechanism is highest among environmental 

organisations/NGOs (97%), companies/ business organisations (89%) and 

academic/research institutes (100%). However, the level of awareness of this mechanism 

among EU citizens is mixed, with 53% indicating ‘yes’ and 47% indicating ‘no’. This is also 

true for other stakeholders (see Figure 9).  

 

 
494 Overall count excludes those who did not answer (n=17) 
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Figure 26: Article 263(4) TFEU - Are you aware of this possibility as a way of challenging 
the EU acts? (type of stakeholder, n=159)495 

 
 

Respondents are generally dissatisfied with how the mechanism to challenge EU acts 

through the CJEU under Article 263(4) functions. Excluding those who did not reply, 

Figure 10 shows 39% of respondents in the public consultation indicated they were 

dissatisfied compared to 19% who indicated they were satisfied. Just over a third of 

respondents also indicated they did not know (41.5%).  

Figure 27: In your opinion, how does the established mechanism to challenge EU acts 
through the Court of Justice of the European Union (Article 263(4) TFEU) function? (all 
respondents, n=159)496 

 

A large portion of environmental organisations/NGOs (85%) indicated they were 

dissatisfied with the functioning of Article 263(4) TFEU. The opposite was true for 

companies/business organisations, 67% of whom indicated they were satisfied (see 

Figure 11).  

 
495 Overall count excludes those who did not answer (n=16) 
496 Overall count excludes those who did not answer (n=16) 
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Figure 28: In your opinion, how does the established mechanism to challenge EU acts 
through the Court of Justice of the European Union (Article 263(4) TFEU) function? (types 

of stakeholder, n=159)497 

 
 

In a free-text follow-up question, respondents were invited to explain why they thought 

the established mechanism for challenging EU acts through the CJEU is functioning 

satisfactorily or unsatisfactorily. A total of 68 respondents provided replies, 20 of which 

were excluded because they were not directly relevant to the question, were clearly 

coordinated or referred to position papers submitted at the end of the questionnaire.  

 

The vast majority of comments (35 responses) were made by environmental 

organisations/NGOs, EU citizens and other organisations/NGOs who perceived the 

mechanism as ineffective in guaranteeing access to justice. In particular, 29 of these 

stakeholders criticised the CJEU for maintaining its interpretation of Article 263(4) TFEU 

according to the Plaumann doctrine, arguing that the requirement for the impact of the 

measure to be limited to the individual or NGO challenging it under ‘individual concern’ 

and ‘direct concern’, effectively prevents individuals and NGOs from accessing the court 

and challenging acts of EU institutions that violate environmental law498.  

 

Six environmental organisations/NGOs and EU citizens also questioned the compatibility 

of Article 263(4) TFEU with Article 9 of the Aarhus Convention and Article 47 of the 

European Charter on Fundamental Rights, suggesting that Article 263(4) does not 

guarantee the right to access to justice when it should, and that the public interest is 

deprived of protection as a result. Other comments by these stakeholders argued for a 

change in the CJEU’s interpretation of ‘individual concern’ and ‘direct concern’, to allow for 

the possibility to challenge acts in the public interest, which they believed would serve to 

legitimise the participation of individuals and NGOs and avoid lengthy and costly 

 
497 Overall count excludes those who did not answer (n=16) 
498 For more information see Case 25/62 Plaumann & Co v Commission, 15 July 1963 which can be found at: 

https://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:61962CJ0025&from=EN  

The Plaumann ruling defines the requirements for legal standing of a natural and legal person to initiate 
proceedings against an act under Article 263 TFEU and in particular the notions of individual and direct concern. 
Natural or legal persons are individually concerned by a decision if it ‘affects them by reason of certain attributes 
which are peculiar to them or by reason of circumstances in which they are differentiated from all other persons 
and by virtue of these factors distinguishes them individually just as in the case of the person addressed’ - only 
persons affected by a decision by reason of their individuality or of their special position may be considered as 
individually concerned. An EU measure of general application would be regarded of direct concern to a natural 
or legal person ‘if the measure in question affects his legal position, in a manner which is both definite and 
immediate, by restricting his rights or by imposing obligations on him.’ 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:61962CJ0025&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:61962CJ0025&from=EN
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procedures before national courts. Some of these stakeholders also claimed the 

mechanism is skewed in favour of authorities and economic interests because the Article 

263(4) requirements that the act be of individual concern and direct concern effectively 

excludes most environmental claims. Consequently, they argue that restrictions on the 

nature of the act that can be challenged has resulted in a situation where no case brought 

to the CJEU by NGOs or individuals on environmental matters has been ruled as 

admissible. 

 

Ten comments made by companies, business associations and public authorities were not 

directly relevant to this question. While four responses made by academic/research 

institutes and other stakeholders criticised the CJEU for maintaining its interpretation of 

Article 263(4) TFEU according to the Plaumann doctrine, as emphasised by environmental 

organisations/ NGOs, EU citizens and other organisations/NGOs.    

3.2.4. Stakeholder perceptions on access to justice via national courts 

(Article 267 TFEU)  

Respondents were also divided in their perceptions on the current possibilities for NGOs 

and individuals in bringing challenges before a national court. Excluding those who did not 

reply, between 82% to 94% of environmental organisations/NGOs and 90% of other 

organisations/NGOs considered the possibilities in this regard as ‘slightly negatively’ or 

‘negatively’. A slightly lower share of EU citizens (between 49% and 57%) also considered 

the possibilities in this regard ‘slightly negatively’ or ‘negatively’ (see Figures 12 and 

13). 

In contrast, all companies/business organisations perceived the possibilities for individuals 

and NGOs in accessing this mechanism as either ‘slightly positively’ or ‘very positively’. 

Business associations also provided positive assessments with 92% considering the 

possibilities for individuals accessing this mechanism as either ‘slightly positively’ or ‘very 

positively’, while all business associations considered the possibilities for NGOs in this 

regard as either ‘slightly positively’ or ‘very positively’. A slightly smaller share of public 

authorities also provided positive assessments (44% in both cases compared to between 

12.5% and 16% who indicated ‘slightly negatively’ or ‘negatively’, see Figures 12 and 

13). 

 

Academic/research institutions provided mixed responses, while a larger share of other 

stakeholders (75%) perceived the possibility for NGOs in bringing challenges before a 

national court as either ‘slightly positively’ or ‘very positively’. However, other stakeholders 

were equally split in their perceptions on the possibilities for individuals in this regard. An 

equal share of respondents (37.5%) rated this aspect as ‘slightly positively’ or ‘very 

positively’ and ‘slightly negatively’ or ‘negatively’ (see Figure 13).  

The answers show two clear streams, with environmental organisations, other 

organisations/NGOs and EU citizens holding a largely negative perception, while business 

associations, company/business organisations and public authorities have a mainly 

positive perception of the possibility for NGOs and individuals to access national courts via 

the Article 267 mechanism.  
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Figure 29: How would you rate the current possibilities for individuals to bring before the 
court in your country an EU decision that impacts the environment? (type of stakeholder, 

n=159)499 

 
Figure 30: How would you rate the current possibilities for NGOs to bring before the court 
in your country an EU decision that impacts the environment? (type of stakeholder, 

n=157)500 

 

3.2.5. Perceptions of challenging EU acts before a national court (via 

Article 267 TFEU)  

Respondents were asked if they were aware of the possibility to challenge EU acts before 

a national court which can and sometimes must refer the case to the EU Court of Justice 

for a preliminary ruling (via the Article 267 TFEU procedure). Of those who replied, 72.5% 

indicated ‘yes’ while only a small portion indicated ‘no’ (20%). A small number of 

respondents did not answer (7.4%, 13 responses). 

The level of awareness of this mechanism is highest among environmental 

organisations/NGOs (91%), companies/ business organisations (89%) and 

 
499 Overall count excludes those who did not answer (n=16) 
500 Overall count excludes those who did not answer (n=17) 
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academic/research institutes (100%). However, the level of awareness is lower among EU 

citizens (63%) (see Figure 14).  

Figure 31: Were you aware of this possibility as a way of challenging EU acts? (type of 
stakeholder, n=162)501 

 
 

Respondents are split on how the preliminary reference mechanism functions in their 

country of residence. Figure 15 shows 23% of respondents in the public consultation 

indicated they were satisfied compared to 38% who indicated they were dissatisfied. A 

third of respondents also indicated they did not know (30%).  

Figure 32: In your opinion, how does the mechanism enabling national courts to request 

the Court of Justice of the European Union to rule on an EU act (Article 267 TFEU) function 
in your country of residence? (all respondents, n=160)502 

 

Environmental organisations/NGOs (91%) and other organisations/NGOs (80%) tended to 

indicate dissatisfaction with how the preliminary reference mechanism functions in their 

country of residence. The opposite was true for companies/business organisations, 78% 

of whom indicated they were satisfied (see Figure 16).  

 
501 Overall count excludes those who did not answer (n=13) 
502 Overall count excludes those who did not answer (n=15)  
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Figure 33: In your opinion, how does the mechanism enabling national courts to request 
the Court of Justice of the European Union to rule on an EU act (Article 267 TFEU) function 

in your country of residence? (type of stakeholder, n=160)503 

 

In a free text follow-up question, respondents were invited to explain why they thought 

the preliminary ruling mechanism under Article 267 TFEU in their country of residence is 

functioning satisfactorily or unsatisfactorily. A total of 89 responses were received, 29 of 

which were excluded because they were not directly relevant to the question, were clearly 

coordinated or referred to position papers submitted at the end of the questionnaire.  

The vast majority of comments (44 responses) were made by environmental 

organisations/NGOs, EU citizens and other organisations/NGOs. Almost one-third of these 

stakeholders criticised the request for a preliminary ruling mechanism as failing to provide 

effective access to justice for the public. Some highlighted that many EU acts relating to 

the environment do not require national implementing measures, thus preventing a case 

from being challenged before the national courts in the first place. Other criticisms pointed 

to the ways in which national courts approached Article 267 TFEU. Chief among these 

were: 

■ Standing requirements are too restrictive, with direct access not granted to NGOs 

and citizens, making it difficult to challenge national implementing measures and 

obtain a preliminary reference. 

■ National courts are often hesitant or wrongfully refuse to refer preliminary 

questions to the CJEU, or ignore the Aarhus Regulation and Convention, 

preferring instead to rely on the interpretation of their own national laws. 

Opportunities for appealing these decisions are often limited or non-existent for 

environmental matters. 

■ Excessive costs and length of referral proceedings (averaging almost two years) 

were also mentioned. The excessive length of referral proceedings was 

highlighted as a deterrent to both judges and parties, as well as being an 

ineffective means of resolving environmental legal disputes.  

■ Judges lack awareness of preliminary ruling mechanisms or are not inclined to 

request preliminary rulings because they consider them to be burdensome. 

 

On the other hand, 16 responses from public authorities, business associations and some 

EU citizens and academics/research institutions viewed the mechanism as effective due to 

perceptions of a growing number of preliminary ruling procedures being used at national 

level. Concerns on where it does fall short were mainly to do with a lack of public 

awareness on rights to challenges EU decisions using this mechanism.   

 
503 Overall count excludes those who did not answer (n=15) 



Study on EU implementation of the Aarhus Convention in the area of access to justice in environmental matters 
- final report 

   
   

  350 

3.3. Perceptions on participation in decision-making  

Public participation is also a possible way for the public to have a say in legally binding 

general acts and decisions relating to the environment before these are adopted at EU 

level.  For example, public participation can occur in the context of a public consultation 

preceding new legislative initiatives. Respondents were thus asked to rate the current 

possibilities for individuals and NGOs to participate in EU-level decision-making on 

environmental matters as well as the way such views are taken into account in decision-

making.  

 

Overall, respondents perceived these possibilities negatively for individuals but more 

positively for NGOs. As Figure 17 shows, 43% of respondents considered the possibility 

for individuals to participate in decision-making on environmental matters at EU level 

‘negatively’ or ‘slightly negatively’, compared to only 28% who selected ‘very positively’ 

or ‘slightly positively’.  However, slightly more respondents considered the possibilities for 

NGOs in this regard as positively (37% selected ‘slightly positively’ or ‘very positively’ 

compared to 27% who rated this ‘slightly negatively’ or ‘negatively’).  

 

When asked about the extent to which the EU takes into account public views affecting 

the environment, a slightly larger share of respondents provided a negative rather than 

positive assessment - 38% selected  ‘slightly negatively’ or ‘negatively’ compared to 26% 

who answered with ‘slightly positively’ or ‘very positively’. 

Figure 34: How would you rate opportunities for individuals and NGOs to participate in 
decision-making processes at EU level and the extent to which the EU takes into account 
public views? (all respondents, n=175) 

 
 

3.4. Perceptions of the key issues raised by the ACCC 

Respondents were asked to allocate a level of importance to four key issues raised by the 

Aarhus Convention Compliance Committee (ACCC) on the EU’s implementation of the 

Aarhus Convention in Part I and Part II of its findings in case ACCC/C/2008/32. 

 

As Figure 18 shows, the issues accorded the highest degree of importance504, by 

respondents who gave a rating of 3 and 4 are the fact that the Aarhus Regulation limits 

challenges to acts or omissions under environmental law (61%) and that the act or 

omission to be challenged must be of individual scope (61%). The requirement limiting 

challenges to acts that have legally binding and external effects and the availability of the 

internal review mechanism only to NGOs and not members of the general public were 

 
504 Respondents rated each issue separately from 1 to 4; they were not asked to rank the issues. 
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considered less important issues. The importance of all these issues was considered low 

by the majority of company/business organisations and business associations. In contrast, 

environmental organisations/NGOs were more inclined to give all issues a rating of 3 or 4, 

suggesting they considered these issues as having a high degree of importance overall.  

Figure 35: The Aarhus Convention Compliance Committee noted several problems listed 
below. How would you rate the importance of each of these problems? (all respondents, 
n=175) 

 
Excluding those who did not reply, Figure 19 shows 78% of companies/business 

organisations, 83% of other organisations/NGOs, 65% of business associations and 57% 

of other stakeholders considered the Aarhus Regulation being only open to NGOs as having 

a low degree of importance. On the other hand, a higher share of environmental 

organisations/NGOs (70.5%) gave this issue a rating of 3 and 4, suggesting a high degree 

of importance.  

 

Other stakeholders in the public consultation were more divided. For example, an equal 

share of public authorities gave this issue a rating of 1 and 4 (22%), suggesting they 

considered this aspect as having a low and high degree of importance, respectively. This 

was also evident among EU citizens, although slightly more gave this issue a 4 rating 

(31%), suggesting a high degree of importance. Meanwhile, academic/research institutes 

were more inclined to provide mixed responses, suggesting they consider this aspect as 

having neither low or high importance.  

 
Figure 36: The Aarhus Regulation’s internal review mechanism is open only to NGOs and 
not to members of the general public (types of stakeholder, n=158)505 

 

 
505 Overall count excludes those who did not answer (n=17) 
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Excluding those who did not reply, Figure 20 shows the issue of individual scope was 

considered as having a high degree of importance by environmental organisations/NGOs 

(91%), academic/research institutes (80%), EU citizens (71%) and public authorities 

(62.5%). In contrast, 89% of companies/business organisations and 92% of business 

associations gave this issue a rating of 1 or 2, suggesting they consider this issue as having 

a low degree of importance. Meanwhile, other organisations/NGOs and other stakeholders 

were more inclined to provide mixed responses, suggesting they consider this aspect as 

having neither low or high importance. 

Figure 37: To be admissible for a review request, the act or omission to be challenged 
must have an individual scope or impact on the organisation/individual bringing the 
request (types of stakeholder, n=158)506 

 

Excluding those who did not reply, Figure 21 shows environmental organisations/NGOs 

(91%), academic/research institutes (80%), other organisations/NGOs (90%) and EU 

citizens (79%) gave the issue on the requirement that acts must be adopted under 

environmental law a rating of 3 and 4, suggesting a high degree of importance. This was 

also true for public authorities albeit to a lesser extent – only 59% considered this aspect 

as having a high degree of importance.  

By contrast, 71% of companies/business organisations and 92% of business associations 

gave this issue a rating of 1, suggesting they consider this issue as having a low degree 

of importance. A notable share of companies/business organisations (28.5%) also 

considered this aspect as having a high degree of importance. Meanwhile, other types of 

stakeholders were more inclined to provide mixed responses, suggesting they consider 

this aspect as having neither low or high importance. 

 
506 Overall count excludes those who did not answer (n=17) 
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Figure 38: The Regulation limits challenges to acts or omissions under environmental law 
(types of stakeholder, n=156)507 

 
 

Excluding those who did not reply, Figure 22 shows companies/business organisations 

(89%) and business associations (92%) considered the requirement that Acts must be 

legally binding and have external effects as being of low importance. Not far behind were 

90% of other organisations/NGOs who gave this issue a rating of 1 and 2, suggesting they 

considered the issue as having a low degree of importance.  This was also true for public 

authorities albeit to a lesser extent – only 59% considered this aspect as having a low 

degree of importance.  

 

Respondents from environmental organisations/NGOs (73.5%) and EU citizens (75%) all 

considered the issue as having a high degree of importance. Meanwhile, responses from 

other types of stakeholders and academic/research institutes provided mixed responses, 

suggesting they consider this aspect as having neither low or high importance. 
Figure 39: Only acts that are legally binding and have external effects (i.e. effects outside 
the administration taking the decision) can be open for review under the Regulation 
(types of stakeholder, n=158)508 

 

 
507 Overall count excludes those who did not answer (n=19) 
508 Overall count excludes those who did not answer (n=17) 
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In a free-text follow up question, respondents were invited to explain whether the issues 

raised by the Aarhus Convention Compliance Committee (ACCC) impact them and how. A 

total of 63 responses were received, 16 of which were excluded because they were not 

directly relevant to the question, were clearly coordinated or referred to position papers 

submitted at the end of the questionnaire. A further 23 respondents replied stating that 

the issue raised by the ACCC had ‘no impact’.  

 

The remaining comments (24 responses) were made by environmental 

organisations/NGOs, EU citizens, one other stakeholder and one academic/research 

institution, all of whom perceived the Aarhus Regulation as ineffective in guaranteeing 

access to justice.  

 

These stakeholders highlighted the following issues:  

■ The admissibility criterion relating to the individual scope of the measure is difficult 

to satisfy and prevents access to justice for citizens, SMEs and NGOs who are 

impacted by environmental decisions or are advocating on environmental matters 

in the public interest. 

■ Conditions for access to justice tend to vary under national courts and/or tend to 

be costly, lengthy and complex to navigate and only actors with means can afford 

to initiate proceedings, meaning that the overly strict requirements under the 

Aarhus Regulation are not alleviated by the existence of other mechanisms. 

■ Strict admissibility criteria have resulted in most requests for internal review 

submitted by NGOs being rejected. 

■ Strict admissibility criteria effectively exclude NGOs from challenging some EU acts 

impacting the environment even though some EU acts can affect more than one 

person and carry important environmental impacts (e.g. pesticides and chemical 

substances, fracking, GMOs etc). 

■ The limitation of challenges under the Regulation to acts ‘under environmental law’ 

ignores the impact that other acts under other types of law can have on the 

environment. 

■ Strict admissibility criteria create an unfair system where decision makers are not 

held to account and/or privilege certain actors over others (e.g. big corporations 

vs. EU citizens) creating an un-even playing field.  

■ One comment from a public authority argued that public authorities should be given 

legal standing to challenge any EU acts that prevent them from implementing 

projects and policies at the local level.  
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4. Part 2: Specific questions  

Part 2 of the questionnaire was aimed at respondents with specific experience with the 

existing redress mechanisms against EU environmental acts. Only those with such 

experience were requested to respond to the detailed questions concerning the review 

mechanisms. 

 

4.1. Experience with the administrative review mechanism 

Respondents were asked whether they had ever been involved in or affected by a request 

for internal review of an EU decision or act under environmental law. A total of 21 or 12% 

of respondents indicated that they had such experience.  

Those who were involved in or affected by in a request for internal review were mainly 

environmental organisations/NGOs and EU citizens. Figure 23 shows ten environmental 

organisations/NGOs, seven EU citizens, one academic/research institute, two other 

stakeholders and one public authority participated in a request for an internal review. The 

Aarhus Regulation provides the possibility for NGOs alone to request an internal review of 

EU administrative acts directly with the EU institutions. Individuals can also request an 

internal review by lodging their complaint directly with an NGO. It is likely for this reason 

that most of the replies in the public consultation related to this mechanism were from 

environmental organisations/NGOs and EU citizens. 

Figure 40: Have you ever been involved in or affected by a request/request(s) for internal 
review of a EU decision or act under environmental law? (types of stakeholder who 
indicated ‘yes’, n=21) 

 

Those respondents who indicated experience with the internal review procedure were 

asked to rate the process. Most of these respondents (71%) indicated they were 

unsatisfied. Only 14% indicated they were satisfied and 5% indicated they were neither 

satisfied nor dissatisfied.  Two respondents did not reply or indicated they did not know 

(see Figure 24). 
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Figure 41: How would you rate the process? (all respondents, n=21) 

 
 

Out of the 21 respondents who participated in an internal review procedure, almost all 

environmental organisations/NGOs (9 out of 10 respondents) and five out of seven EU 

citizens indicated they were dissatisfied. One other stakeholder also indicated they were 

dissatisfied. The three ‘satisfactory’ responses came from an academic/research 

institution, a public authority and an EU citizen (see Figure 25).  

Figure 42: How would you rate the process? (types of stakeholder, n=21) 

 
 

In a free text follow-up question, respondents were invited to explain why they rated the 

internal review procedure as satisfactory or unsatisfactory, with 15 replies received from 

environmental organisations/NGOs and EU citizens. Of those 15 replies, five were excluded 

because they were not directly relevant to the question, were clearly coordinated or 

referred to position papers submitted at the end of the questionnaire. 

 

Comments from these stakeholders were mostly critical, arguing the mechanism has 

limited utility and that most requests for internal reviews are rejected as only acts of 

‘individual scope’ or that have ‘legally binding and external effects’ can be challenged. 
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While other comments emphasised that even when requests are considered admissible, 

such as in the case of GMOs and authorisation of substances, they are usually dismissed 

on the merits by the Commission. In response to these issues, they called for extending 

the scope of the Aarhus Regulation to general acts and all acts having legal effects and 

that all acts that contravene EU law related to the environment are open to challenge.  

One comment from an environmental organisation/NGO also suggested replies from the 

Commission were insufficient or lacked justification, as the response usually only consists 

of a few pages that do not address the underlying problem.  

 

4.2. Experience with the judicial review mechanisms 

Respondents were asked whether they have ever been involved in, or affected by, the 

judicial review of legality of an EU act in the area of environment. A total of 28 or 16% of 

respondents indicated that they had such experience.  

 

Out of the 28 respondents who participated in a judicial review, 10 were EU citizens, six 

were environmental organisations/NGOs, six were other organisations/NGOs, three were 

other stakeholders, and one was a company/business organisation, business association, 

and public authority (see Figure 26).  
Figure 43: Have you ever been involved in or affected by the judicial review of legality of 
an EU act in the area of environment? (types of stakeholder who indicated ‘yes’, n=28)  

 
 

Respondents were asked where the request for a judicial review was lodged. Excluding 

those who did not reply, most indicated a national court (39%), followed by the EU Court 

of Justice (36%) and 25% for both (see Figure 27).  
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Figure 44: Where was/were the request(s) lodged? (all respondents, n=28) 

 

Out of the 28 respondents who participated in a judicial review, all environmental 

organisations/NGOs and one business association reported that they had lodged a request 

before the EU Court of Justice. Five other organisations/NGOs and two other stakeholders 

reported that they had lodged a request for a judicial review before a national court. 

Meanwhile, an equal share of EU citizens lodged a request both ways, in addition to one 

company/business organisation, public authority and other stakeholder (see Figure 28).  

 
Figure 45: Where was/were the request(s) lodged? (types of stakeholder, n=28) 

 
 

Respondents were asked to indicate the reason for lodging their request at the EU or 

national level. Out of the 28 respondents who participated in a judicial review, eight 

indicated there was a better chance of success at national level compared with seven at 

EU level. An equal share of seven respondents indicated both ways in cases where there 

is a lack of legal grounds to challenge a decision before that instance. Six indicated they 

lodged their request at the national level compared with only two at EU level due to the 

expected costs of the procedure. Five indicated better knowledge of the system at national 

level compared with only two at EU level or did not select the options, implying that the 

reason given was not a factor in their decision on where to lodge the request (see Figure 

29). 
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Figure 46: Was the reason for lodging the request at EU Court of Justice or national court, 
or both based on any of the following? (all respondents, n=28) 

 

In a follow-up free text question, respondents were invited to explain their answers, of 

whom 16 replied. Of those 16 replies, seven were excluded because they were not directly 

relevant to the question or were clearly coordinated. The remaining comments were made 

by environmental organisations/NGOs, other organisations/NGOs, one public authority 

and one other stakeholder. Comments by environmental organisations and NGOs focused 

on a lack of legal grounds to challenge a decision due to the absence of implementing 

measures at national level. In other cases, the CJEU was perceived as the most appropriate 

route as the challenge concerned a decision by an EU institution concerning EU legal act(s), 

not a national body concerning national law(s).  

 

Other organisations/NGOs and public authorities highlighted that the choice of court 

depends on the likelihood of success, or and in some cases the cost or complexity of 

national systems. A comment made by one other organisation/NGO also criticised the lack 

of sanctions when national courts do not refer matters to the CJEU in unjustified cases. 

The respondents who indicated they participated in a judicial review were asked to rate 

their experience. Overall, 72% rated the process as unsatisfactory in contrast to 8% who 

gave a satisfactory rating. A notable share (20%) assessed the process as being neither 

satisfactory nor unsatisfactory (see Figure 30).  
Figure 47: How would you rate the process(es)? (all respondents, n=27)509 

 

 
509 One respondent out of the 28 who indicated they participated in a judicial review did not answer  
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Figure 31 shows out of the 28 respondents who were involved in a judicial review, all 

other stakeholders and almost all environmental organisations/NGOs and other 

organisations/NGOs rated the process as unsatisfactory. Five EU citizens were also 

dissatisfied, with the remaining four indifferent. In contrast, one business association was 

satisfied in addition to one other organisation/NGO. Meanwhile, one company/business 

organisation and one public authority indicated they did not know. 

Figure 48: How would you rate the process(s)? (types of stakeholder, n=27)510 

 

In a follow-up free text question, respondents were invited to justify their responses with 

19 replies received. Of those 19 replies, seven were excluded because they were not 

directly relevant to the question, were clearly coordinated or referred to position papers 

submitted at the end of the questionnaire. The remaining comments were made by 

environmental organisations/NGOs, EU citizens, one other organisation/NGO, one public 

authority and one other stakeholder.  

Environmental organisations/NGOs criticised standing requirements under Article 263(4) 

of the TFEU as preventing NGOs from bringing direct actions before the General Court. 

The requirement for the impact of the measure to be of ‘individual concern’ and ‘direct 

concern’ to the NGO or individual challenging it is perceived as restricting access to the 

CJEU for challenging acts of EU institutions that violate environmental law. While standing 

and the scope of acts that can be challenged were generally perceived to be the key 

obstacles, other, more practical concerns were also raised. Such concerns included: 

■ Excessive costs and length of referral proceedings can have a deterrent effect to 

using the mechanism.   

■ The requirement that lawyers need to be independent from their clients in order 

to present cases before the CJEU means that NGOs must externally contract legal 

representation rather than use their in-house lawyers, which can be a barrier due 

to the costs involved. 

 

4.2.1. Challenges with procedure under Article 267 TFEU (preliminary 

ruling or validity reference) 

Respondents were asked to indicate any challenges or difficulties when initiating 

proceedings before a national court under the preliminary ruling procedure (Article 267 

TFEU). Just over half of all respondents (57%) considered ‘dependence upon the 

willingness of the judge in bringing the request before CJEU’ as posing major difficulties. 

This was followed by the length of procedure with 36% of all respondents indicating this 

 
510 One respondent out of the 28 who indicated they participated in a judicial review did not answer 
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aspect as creating major difficulties.  

 

Respondents were divided on the issue of costs with equal shares (28.5%) considering 

this aspect as creating both major and limited difficulties, in addition to 21% who indicated 

this aspect as posing some difficulties.  The same can be said for the issue concerning a 

lack of national implementing measures. For example, 28.5% of respondents considered 

this aspect as creating major difficulties, in addition to 32% who also considered this 

aspect as creating limited difficulties. A slightly larger share of respondents (32%) rated 

potential lack of enforcement of the decision as creating limited difficulties compared to 

only 11% who indicated this issue as creating major difficulties (see Figure 32).  

Figure 49: Please consider your overall experience with regards to challenges before 
national courts, via preliminary ruling (Art. 267 TFEU). Did you experience/observe 
difficulties in relation to the following steps of the procedures? (all respondents, n=28) 

When looking at the responses by stakeholder type, environmental organisations/NGOs 

considered dependence upon the willingness of the judge in bringing the request before 

CJEU, length of proceedings and the lack of national implementing measures as creating 

major difficulties. Costs, legal standing and potential lack of enforcement of the decision 

was considered as creating some difficulties. EU citizens also considered these issues as 

creating major difficulties, in addition to legal standing, but placed more emphasis on 

costs. Other organisations/NGOs were more likely to indicate dependence upon the 

willingness of the judge in bringing the request before CJEU as creating major difficulties, 

while legal standing, costs and the lack of national implementing measures were rated as 

creating some or limited difficulties. Length of proceedings and the potential lack of 

enforcement of the decision was considered as creating no difficulties among other 

organisations/NGOs. Meanwhile, public authorities were more likely to see all of these 

issues as creating no difficulties, while business associations considered these issues as 

creating only limited difficulties.    

In a follow-up free text question, respondents were invited to specify the nature of any 

difficulties they experienced with using the preliminary ruling procedure under Article 267 

TFEU. A total of 10 replies were received, of which five were excluded because they were 

clearly coordinated.  The remaining comments were from two environmental 

organisations/NGOs, one other organisation/NGO, one EU citizen, and one 

company/business organisation. In addition to a lack of willingness by the judge to refer 

preliminary questions to the CJEU, environmental organisations/NGOs raised the absence 

of reasons or justification for the refusal to refer preliminary rulings as a specific difficulty 

in bringing challenges before national courts. Comments made by other stakeholders 

focused on challenging national-level acts and were excluded from the analysis as they 
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are out of scope of this review.  

4.2.2. Challenges with procedure under Article 263(4) TFEU  

Respondents were asked to indicate any challenges or difficulties when initiating 

proceedings before the EU court under Article 263(4) TFEU. A large share (64%) 

considered the issue of legal standing as creating major difficulties. This was closely 

followed by just over half of respondents (53.5%) who considered the nature of the act 

challenged as posing major difficulties. Respondents were divided on the issue of costs 

with a slightly larger share (32%) considering this aspect as creating limited difficulties, 

while at the same time, a similar share (28.5%) also considered the issue as posing major 

difficulties.   

 

The length of the procedure was considered by 28.5% of respondents as creating major 

difficulties, while an equal share (21%) also considered this issue as creating some or no 

difficulties.  Respondents provided mixed responses for the issue on the potential lack of 

enforcement of the decision; 21% indicated this issue as posing no difficulties, while a 

further 18% indicated the issue as posing limited difficulties in addition to some difficulties 

(14%). A small portion of respondents (8%) indicated there were ‘other’ difficulties not 

included in the list of options presented (see Figure 33).  
Figure 50: Please consider your overall experience with regards to direct challenge to the 
EU court (Art.263(4)) TFEU and Aarhus Regulation).  Did you experience/observe 
difficulties in relation to the following steps of the procedures? (all respondents, n=28) 

 

Environmental organisations/NGOs, EU citizens and other organisations/NGOs were more 

likely to consider legal standing and the lack of EU acts implemented at national level as 

creating major difficulties. EU citizens also considered costs and length of proceedings as 

issues creating major difficulties, while environmental organisations/NGOs were more 

likely to rate these issues as creating some difficulties. For other organisations/NGOs, 

costs and length of proceedings were considered as creating limited or no difficulties. The 

potential lack of enforcement of the decision was considered among these stakeholders as 

creating some or limited difficulties, except for other organisations/NGOs who rated this 

aspect as creating no difficulties. Meanwhile, business associations considered all of these 

issues as creating limited difficulties.    

In a follow-up free text question, respondents were invited to specify the nature of any 

difficulties associated with bringing a challenge before the CJEU, with four replies received 

from three EU citizens and one public authority. Here, EU citizens echoed the comments 

of environmental NGOs and raised issues to do with the need for using contracted lawyers 

under this mechanism whose fees are considerably higher than those of NGO in-house 

lawyers. Additional comments made by EU citizens and one other public authority focused 

on challenging acts at national level and were excluded from the analysis as they are out 

of scope of this review.  
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5. Further information and additional contributions  

Respondents had the opportunity to submit additional contributions through both a final 

open question (1000 characters maximum) and by uploading separate documentation at 

the end of the questionnaire. A total of 65 replies to the final open question were received. 

Regarding the separate documentation, a total of 19 files have been received, excluding 

duplicates.  

 

These submissions were mostly position papers from environmental NGOs and industry 

associations. Two other submissions were received from other stakeholders. Contributions 

were grouped according to stakeholder groups and analysed to identify key messages and 

suggestions.  

5.1. Final open question 

The final question allowed respondents space to provide additional ideas and opinions 

linked to this initiative, with 65 respondents choosing to do so. Of those 65 responses, 30 

were excluded as they were off-topic, clearly coordinated or referred to position papers 

submitted at the end of the questionnaire. Many of the remaining comments touched on 

earlier statements provided throughout the questionnaire. For example, environmental 

organisations/NGOs, other organisations/NGOs and EU citizens identified strict 

admissibility criteria and the requirement that the acts be of individual scope as being the 

most significant barriers in access to justice in environmental matters. These stakeholders 

argued that proving an act or omission to be challenged has an individual scope, or impact 

on the organisation or individual bringing the request, is very difficult.  

 

Comments by EU citizens, environmental organisations/NGOs and other 

organisations/NGOs also perceived the EU as not complying with the Aarhus Convention 

and advocated for amendments to the Aarhus Regulation. Among those proposed were 

eliminating requirements of ‘individual scope’ and ‘legally binding and external effects’ and 

referencing acts which ‘contravene EU environmental law’ rather than acts adopted ‘under 

environmental law’ within the Aarhus Regulation. Stakeholders considered that these 

amendments would likely have no significant impact on the workload and capacity of EU 

institutions, and any increase in litigation would be likely immaterial when compared to 

lawsuits on State aid or intellectual property.  

 

A number of environmental organisations/NGOs also pointed to the obstacles in accessing 

administrative and judicial proceedings such as restrictive admissibility and/or standing 

requirements, varying willingness of national courts to refer preliminary questions to the 

CJEU, and overly lengthy, ineffective and/or costly remedies provided by judicial 

procedures in Member States. One environmental organisation/NGO in particular pointed 

to the inappropriateness of challenging the validity or content of EU acts in judicial 

proceedings, given that, in their experience, national courts prefer to refer cases to the 

CJEU mainly to interpret the compatibility of national law with EU law rather than question 

the EU acts themselves (i.e. requesting a validity reference). One respondent from the 

“other organisation and NGO” category also emphasised that environmental justice cannot 

be achieved without sufficient access to the information that is needed to fully assess 

decisions, yet EU institutions are failing to comply with requests for access to decisions by 

abusing exception provisions. For this reason, they advocated for the introduction of 

sanctions ranging from disciplinary proceedings to administrative monetary penalties in 

cases of unjustified refusals to requests for access to information.  

 

Almost all companies/business organisations and business associations commented 

against extending the scope of review as they believe it would expose the system to 

endless objections. These stakeholders argued that the mechanisms available under the 

Aarhus Regulation or Article 263(4) TFEU and Article 267 TFEU are perfectly sufficient and 

do not require any extension.  They argued if the scope for access was broadened it would 
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overburden the system as a whole with environmental cases of low significance. They also 

considered that broadening the scope for access would go beyond the minimum 

requirements of the Aarhus Convention and indirectly alter the system of remedies 

provided under EU primary law.   

5.2. Additional contributions from industry stakeholders  

Table 3 shows a total of eight position papers were submitted by industry stakeholders. 

A summary of their contributions is presented below. 

Table 76: List of position papers submitted by industry stakeholders  

 Organisation name Stakeholder type Language of submission 

paper 

Cefic and Fuels Europe Company/business 

organisation 

English 

Association of German 

Chambers of Industry and 

Commerce (DIHK) 

Business Association German 

Chamber of Industry and 

Commerce for East Frisia 

and Papenburg (IHK) 

Business Association German 

Chamber of Industry and 

Commerce of Rostock 

Business Association German 

Anonymous respondent Business Association German 

Federation of Swedish 

Family Forest Owners 

Business Association English 

Anonymous respondent  Company/business 

organisation 

English 

Swedish Forest Industry 

Federation 

Business Association English 

  

Administrative review under Aarhus Regulation 

Industry stakeholders argue that NGOs have privileged access to both administrative and 

judicial review mechanisms under Articles 10 and 12 of the Aarhus Regulation, which 

exceeds the requirements of the Aarhus Convention. Under Article 10 of the Aarhus 

Regulation, NGOs are granted exclusive rights, while Article 12 allows NGOs to challenge 

before the CJEU the legality of the EU written reply or failure to reply within the time limit 

or in due form.  

 

Two business and trade associations in their submission paper stressed the importance of 

the individual scope requirement of the Aarhus Regulation and the need for ensuring a 

level playing field for all types of applicants in access to EU courts under Article 263 TFEU, 

as it limits the possibilities to challenge acts by NGOs.  In their view, this is fair as currently 

only environmental NGOs can use the mechanisms under the Aarhus Regulation. They 

argue that any changes to this requirement could alter the current level playing field and 

violate the principle of equal treatment.  

 

Judicial review under Art. 263(4) 

Business and trade associations believe that the TFEU legal framework (Articles 263, 267 

and 277) establishes a complete system of remedies and procedures to ensure the judicial 

review of EU acts. These rules are based on equal treatment and provide the same rules 

on admissibility for all natural and legal persons – environmental NGOs, trade federations, 

regional and local authorities, companies or citizens.  

However, industry stakeholders believe these mechanisms can work to prevent companies 
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and trade associations from bringing actions against EU acts of general application. It is 

particularly difficult to demonstrate individual concern under the first limb of Article 263(4) 

where an act is not directly addressed to them, and they point to a number of cases  where 

the CJEU dismissed cases brought by business associations because they were considered 

as ‘representatives of a category of operators and not individually concerned by a measure 

affecting the general interests of that category’. 

Business associations also report facing difficulties when challenging regulatory acts with 

regards to meeting the direct concern test and the interpretation given to the concept of 

act which does not entail implementing measures.    Due to these hurdles in challenging 

EU acts of general application, business associations consider that, similarly to 

environmental NGOs, the only option open to them is to initiate proceedings before 

national courts against national acts implementing an EU decision by pleading the invalidity 

of the EU act.  

 

Application at national level 

Industry stakeholders in Germany argue that individuals can challenge laws when they are 

individually affected, and environmental NGOs can challenge certain acts without having 

to show that their interests are affected. For this reason, the rights of action by the general 

public on environmental protection are considered to be sufficiently covered in applicable 

law and do not require extension.  

Identification of potential consequences   

Industry stakeholders are against extending the scope of review under the EU Aarhus 

Regulation as they believe it would violate the principle of equal treatment and indirectly 

alter the system of remedies established in EU primary law. There were also strong views 

expressed by business associations against granting every individual the right to sue, as 

doing so could contribute to an increase in individual lawsuits and prompt resubmissions 

on the admissibility of projects. This could in turn add to legal complexity and further delay 

of permitting and approval proceedings for projects. It could also hamper the ability of 

national governments to enforce decisions in favour of the economy. The effects of this 

are likely to stifle economic development as affected companies and planning bodies would 

be reluctant to invest in infrastructure, industrial or construction projects. The example of 

the Elbe River project in Germany was highlighted to demonstrate how infrastructure 

projects are already too slow and would be further delayed if the possibilities for appeal 

were expanded. It was also argued that the EU nature and species protection legislation 

has significantly prolonged the duration of permitting procedures and has led to 

considerable uncertainty in the decision-making process of permitting authorities. 

 

One business association rejected the Aarhus Convention Compliance Committee’s (ACCC) 

views on broadening the scope for review, arguing that this interpretation is not in line 

with the minimum standards and original intentions of the Convention. They argue that 

broadening the scope for review beyond what is required in the Convention could result in 

unforeseeable delays and large costs in lawsuits for individuals and small enterprises.  

 

Further, they argue there is a risk that individuals will become opponents of environmental 

NGOs at the local level and that legal proceedings will be initiated on matters with 

negligible environmental impact or that support nefarious and vexatious claims. They also 

point to a risk in the ‘judicialisation of politics’, which describes an increasing reliance on 

using courts and judicial means for addressing policy issues.  All these developments are 

considered as ultimately undermining the goals of managing climate change, shifting 

towards a bio-economy and creating sustainable jobs.   
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Recommendations 

Some stakeholders took the opportunity to suggest recommendations that could be taken 

by the EU to improve the situation. Key among these are: 

 

■ Preclusion requirements should be maintained or reintroduced so as to provide 

greater legal certainty for planning authorities. Likewise, instead of expanding the 

possibilities for appeal, the focus should be directed on standardizing decision-

making procedures and optimizing coordination processes before a decision is 

taken, so that any environmental concerns on projects are identified at the early 

stage of planning and dealt with in advance. 

■ It should be examined whether the right to bring actions under the Aarhus 

Convention can be limited to compliance with procedural environmental law 

requirements from a certain point in time in the proceedings. Likewise, 

proceedings against infrastructure projects should be accelerated through the 

introduction of procedural deadlines within which court decisions must be made. 

■ Limitations should be placed on who is permitted to represent and speak for the 

public and the environment.  

■ Care should be taken to ensure a balanced approach that clarifies the wide 

possibilities for Member States to implement the standards of the Convention 

adjusted to their national systems. 
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5.3. Additional contributions from environmental 
organisations/NGO stakeholders  

Table 4 shows a total of nine position papers were submitted by environmental 

organisations and NGOs. A summary of their contributions is presented below. 

Table 77: List of position papers submitted by environmental organisations/NGOs  

Organisation name Stakeholder type Language of submission 

paper 

BirdLife International Environmental 

organisation/NGO 

English 

BUND Environmental 

organisation/NGO 

English 

Client Earth Environmental 

organisation/NGO 

English 

European Environmental 

Bureau 

Environmental 

organisation/NGO 

English 

Environment Links UK, Environmental 

organisation/NGO 

English 

Fons de Defensa Ambiental Environmental 

organisation/NGO 

Spanish 

Fédération Environnement 

Durable and Vent de Colère! 

Fédération nationale 

Environmental 

organisation/NGO 

French 

European Network of 

Environmental Law 

Organizations (Association of 

Justice and Environment) 

Environmental 

organisation/NGO 

English 

Anonymous respondent Environmental 

organisation/NGO 

English 

Aarhus Regulation 

Environmental organisations/NGOs express concern about the restrictiveness of 

admissibility requirements under the Aarhus Regulation, namely that the challenged act 

be of ‘individual scope’, have ‘legally binding and external effects’ and be ‘adopted under 

environmental law’. The requirement of ‘individual scope’ is perceived as the major hurdle, 

as more than half out of the 40 requests for review have been rejected on this ground. 

They also consider that these requirements in effect restrict the review procedure to 

certain limited categories of acts, for example, those that are addressed specifically to one 

economic operator or association of operators.  

 

Criticism is also directed at the exemption under Article 2(2) of the Aarhus Regulation for 

acts taken by bodies acting as an “administrative review body”, as this exemption is not 

present in the Aarhus Convention, and such acts may contravene provisions of 

environmental law.  

 

Environmental organisations/NGOs also argue that the possibility offered under Article 12 

of the Aarhus Regulation for NGOs to have access to a judicial review of the decision on 

the request for an administrative review is of limited use. Under the CJEU’s current 

interpretation of the Article 263(4) TFEU requirements, it cannot lead to a substantive 

review of the legality of the act for which the request for review was made. This mechanism 

therefore does not allow for judicial review of acts contravening environmental law as 

required by Article 9(3) of the Aarhus Convention.   
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Review of legality (Article 263 TFEU) 

The standing requirements under Article 263(4) TFEU, in their current interpretation by 

the CJEU, are perceived as overly restrictive by environmental organisations and NGOs. 

They highlight that the requirement for the impact of the measure to be limited to the 

individual or NGO challenging it – under ‘individual concern’ – or for the measure to affect 

the subjective legal situation of the applicant – under ‘direct concern’ – effectively rule out 

most environmental claims, as they aim to defend the public interest in the environment.   

Preliminary reference (Article 267 TFEU) 

Environmental organisations and NGOs raise a number of difficulties in using the 

preliminary reference mechanism to obtain judicial review of EU acts with environmental 

effects.  

 

Some highlight that many EU acts relating to the environment do not require national 

implementing measures, and that there is in this case no act to challenge before the 

national courts. Where this is the case, it would be necessary to contravene the EU act in 

order to challenge its validity before the national courts.  

 

The lack of harmonised conditions for access to justice at national level is also mentioned. 

Standing requirements vary across Member States, sometimes making it difficult to 

challenge national implementing measures, and therefore to obtain a preliminary 

reference. Such restrictions include requiring impairment of a subjective right or limiting 

challenges by NGOs to certain types of environmental acts. Environmental organisations 

and NGOs report that other barriers such as cost of proceedings can also hinder access in 

some Member States, for example in Ireland, the United Kingdom or Bulgaria. Where 

access to court is possible, concern is expressed regarding the varying willingness of 

national courts to refer preliminary questions to the CJEU. Environmental organisations 

and NGOs argue that some courts wrongfully refuse to refer preliminary questions, citing 

examples from Poland, Bulgaria and France, and point to the lack of a possibility to compel 

them to do so. Lastly, the preliminary reference procedure is also considered to be overly 

lengthy, taking on average 16 months in environmental matters. 

Identification of potential consequences   

The current system of access to justice provided under the Aarhus Regulation, Article 

263(4) TFEU and 267 TFEU is perceived as insufficient by environmental organisations and 

NGOs to ensure adequate opportunities for individuals and NGOs for challenging EU 

measures that contravene environmental law.   

Recommendations 

In the absence of a change of jurisprudence in the interpretation of the standing 

requirements of Article 263 TFEU, environmental organisations/NGOs call for the Aarhus 

Regulation to be amended in order to broaden its scope and admissibility requirements. 

In particular, they suggest that the requirements of ‘individual scope’ and ‘external effects’ 

be eliminated, and that instead of acts adopted ‘under environmental law’ reference be 

made to acts which ‘contravene environmental law’.   

 

In support of the suggestion in relation to ‘individual scope’, environmental organisations 

and NGOs also point to the fact that the Commission’s proposal for the Regulation did not 

refer to this requirement, instead defining ‘administrative act’ as ‘any administrative 

measure taken under environmental law by a Community institution or body having legally 

binding and external effect’.   
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5.4. Additional contributions from other stakeholders 

Table 5 shows two position papers were submitted by other stakeholders. A summary of 

their contributions is presented below. 

Table 78: List of position papers submitted by other stakeholders  

Organisation name Stakeholder type Language of submission paper 

The Council of Bars and Law 

Societies of Europe 

Other stakeholder English 

Aix-Marseille University Academic/Research 

Institute 

French 

 

Both respondents expressed views similar to those of the environmental 

organisations/NGOs. In addition, both respondents provided some specific proposals for 

amending the Aarhus Regulation all of which corresponded with suggested amendments 

by environmental organisations/NGOs in their position papers. Aix-Marseille University 

also suggested: 

 

■ amending Article 12 to allow organisations that submitted a request for internal 

review under Article 10 to bring an action before the CJEU ‘on the legality of the 

reply to the request for review and on the measure subject to review’. They 

suggest that this would not undermine Article 263(4) TFEU due to the specific 

conditions attached to the possibility to bring such an action before the CJEU. 

■ revising Article 10(1) to allow any NGO meeting the criteria in Article 11 and any 

member of the public to submit a request for internal review to the relevant EU 

institution or body, suggesting that this would be more in line with the intentions 

of Article 9(4) of the Aarhus Convention. 
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APPENDIX 1 - Questionnaire  
The questionnaire consists of two parts. The first part is aimed at all respondents and includes general 

questions on the relevance of the Aarhus Convention and Regulation to individuals and others, as well 

as questions on its effective implementation and the impacts of possible changes that would ensure the 

EU’s compliance with the Aarhus Convention. The second part of the questionnaire seeks information 

about the experience with existing mechanisms to review environmental acts as provided for by 

Regulation (EC) No 1367/2006 (the Aarhus Regulation). This second part is particularly aimed at 

respondents directly involved with or affected by the Aarhus Regulation and its requirements.  

 

It should take approximately 20 to 40 minutes to fill in the questionnaire, depending if you respond only 

to Part 1 or to both Parts 1 and 2. You may interrupt your session at any time and continue answering 

at a later stage. If you do so, please remember to keep the link to your saved answers as this is the only 

way to access them. Only questions marked with a red asterisk are mandatory. Once you have submitted 

your answers online, you will be able to download a copy of the completed questionnaire. 

 

ABOUT YOU 

Language of my contribution 

☐ Bulgarian 

☐ Croatian 

☐ Czech 

☐ Danish 

☐ Dutch 

☐ English 

☐ Estonian 

☐ Finnish 

☐ Finnish 

☐ Gaelic 

☐ German 

☐ Greek 

☐ Hungarian 

☐ Italian 

☐ Latvian 

☐ Lithuanian 

☐ Maltese 

☐ Polish 

☐ Portuguese 

☐ Romanian 

☐ Slovak 

☐ Slovenian 

☐ Spanish 

☐ Swedish 

I am giving my contribution as 

☐ Academic/research institution 

☐ Business association 

☐ Company/business organisation 

☐ Consumer organisation 

☐ EU citizen 

☐ Environmental organisation 

☐ Non-EU citizen 
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☐ Non-governmental organisation (NGO) 

☐ Public authority 

☐ Trade union 

☐ Other 

First name 

 

Surname 

 

Email (this won’t be published) 

Scope 

☐ International  

☐ Local 

☐ National 

☐ Regional  

Organisation name  

 

Organisation size 

☐ Micro (1 to 9 employees) 

☐ Small (10 to 49 employees) 

☐ Medium (50 to 249 employees) 

☐ Large (250 or more) 

Transparency register number 

Check if your organisation is on the transparency register. It's a voluntary database for organisations 

seeking to influence EU decision making.  

 

Country of origin 

☐ Afghanistan ☐ Djibouti ☐ Lithuania ☐ San Marino 

☐ Åland Islands ☐ Dominica ☐ Luxembourg ☐ São Tomé and 

     Príncipe 

☐ Albania ☐ Dominican Republic ☐ Macau ☐ Saudi Arabia 

☐ Algeria ☐ Ecuador ☐ Madagascar ☐ Senegal 

☐ American Samoa ☐ Egypt ☐ Malawi ☐ Serbia 

☐ Andorra ☐ El Salvador ☐ Malaysia ☐ Seychelles 

☐ Angola ☐ Equatorial Guinea ☐ Maldives ☐ Sierra Leone 

☐ Anguilla ☐ Eritrea ☐ Mali ☐ Singapore 

☐ Antarctica ☐ Estonia ☐ Malta ☐ Sint Maarten 

☐ Antigua and Barbuda ☐ Ethiopia ☐ Marshall Islands ☐ Slovakia 

☐ Argentina ☐ Falkland Islands ☐ Martinique ☐ Slovenia 

☐ Armenia ☐ Faroe Islands ☐ Mauritania ☐ Solomon Islands 

☐ Aruba ☐ Fiji ☐ Mauritius ☐ Somalia 

http://ec.europa.eu/transparencyregister/public/homePage.do?redir=false&locale=en
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☐ Australia ☐ Former Yugoslav 

Republic of 

Macedonia 

☐ Mayotte ☐ South Africa 

☐ Austria ☐ France ☐ Mexico ☐ South Georgia 

       and the South 

Sandwich 

Islands 

☐ Azerbaijan ☐ French Guiana ☐ Micronesia ☐ South Korea 

☐ Bahamas ☐ French Polynesia ☐ Moldova  ☐ South Sudan 

☐ Bahrain ☐ French Southern and 

Antarctic Lands 

☐ Monaco ☐ Spain 

☐ Bangladesh ☐ Gabon ☐ Mongolia  ☐ Sri Lanka 

☐ Barbados ☐ Georgia ☐ Montenegro ☐ Sudan 

☐ Belarus ☐ Germany ☐ Montserrat ☐ Suriname  

☐ Belgium ☐ Ghana ☐ Morocco  ☐ Svalbard and 

     Jan Mayen 

☐ Belize ☐ Gibraltar ☐ Mozambique ☐ Swaziland 

☐ Benin ☐ Greece ☐ Myanmar/Burma ☐ Sweden 

☐ Bermuda ☐ Greenland ☐ Namibia ☐ Switzerland  

☐ Bhutan ☐ Grenada ☐ Nauru ☐ Syria 

☐ Bolivia ☐ Guadeloupe ☐ Nepal  ☐ Taiwan 

☐ Bonaire Saint Eustatius    

and Saba 

☐ Guam ☐ Netherlands ☐ Tajikistan 

☐ Bosnia and 

Herzegovina 

☐ Guatemala ☐ New Caledonia ☐ Tanzania 

☐ Botswana ☐ Guernsey ☐ New Zealand ☐ Thailand 

☐ Bouvet Island ☐ Guinea ☐ Nicaragua ☐ The Gambia 

☐ Brazil ☐ Guinea-Bissau ☐ Niger ☐ Timor-Leste 

☐ British Indian Ocean 

Territory 

☐ Guyana ☐ Nigeria ☐ Togo  

☐ British Virgin Islands ☐ Haiti  ☐ Niue ☐ Tokelau 

☐ Brunei ☐ Heard Island and 

McDonald Islands 

☐ Norfolk Island ☐ Tonga 

☐ Bulgaria ☐ Honduras ☐ North Korea ☐ Trinidad and 

     Tobago 

☐ Burkina Faso ☐ Hong Kong ☐ Northern Mariana 

Islands 

☐ Tunisia 

☐ Burundi ☐ Hungary ☐ Norway ☐ Turkey 

☐ Cambodia ☐ Iceland ☐ Oman ☐ Turkmenistan 

☐ Cameroon ☐ India ☐ Pakistan ☐ Turks and Caicos    

Islands 

☐ Canada ☐ Indonesia  ☐ Palau ☐ Tuvalu 

☐ Cape Verde ☐ Iran ☐ Palestine ☐ Uganda 

☐ Cayman Islands ☐ Iraq ☐ Panama ☐ Ukraine 

☐ Central African 

Republic 

☐ Ireland ☐ Papua New Guinea

  

☐ United Arab 

    Emirates 

☐ Chad ☐ Isle of Man ☐ Paraguay ☐ United Kingdom 

☐ Chile ☐ Israel ☐ Peru ☐ United States 

☐ China ☐ Italy ☐ Philippines ☐ United States 
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     Minor Outlying 

     Islands 

☐ Christmas Island ☐ Jamaica ☐ Pitcairn Islands ☐ Uruguay 

☐ Clipperton ☐ Japan ☐ Poland ☐ US Virgin Islands 

☐ Cocos (Keeling) Islands ☐ Jersey ☐ Portugal ☐ Uzbekistan 

☐ Colombia ☐ Jordan ☐ Puerto Rico ☐ Vanuatu 

☐ Comoros ☐ Kazakhstan ☐ Qatar ☐ Vatican City 

☐ Congo ☐ Kenya ☐ Réunion ☐ Venezuela 

☐ Cook Islands ☐ Kiribati ☐ Romania ☐ Vietnam 

☐ Costa Rica ☐ Kosovo ☐ Russia ☐ Wallis and 

Futuna 

☐ Côte d’Ivoire ☐ Kuwait ☐ Rwanda ☐ Western Sahara 

☐ Croatia ☐ Kyrgyzstan ☐ Saint Barthélemy ☐ Yemen 

☐ Cuba ☐ Laos ☐ Saint Helena 

Ascension and 

Tristan da Cunha 

☐ Zambia 

☐ Croatia ☐ Latvia ☐ Saint Kitts and 

Nevis  

☐ Zimbabwe 

☐ Curaçao ☐ Lebanon ☐ Saint Lucia  

☐ Cyprus ☐ Lesotho ☐ Saint Martin  

☐ Czech Republic ☐ Liberia ☐ Saint Pierre and 

Miquelon 

 

☐ Democratic Republic of 

the Congo 

☐ Libya ☐ Saint Vincent and 

the Grenadines 

 

☐ Denmark ☐ Liechtenstein ☐ Samoa  
 

Publication privacy settings   

The Commission will publish the responses to this public consultation. You can choose whether you 

would like your details to be made public or to remain anonymous. 

☐ Anonymous 

Only your type, country of origin and contribution will be published. All other personal details (name, 

organisation name and size, transparency register number) will not be published. 

☐ Public 

Your personal details (name, organisation name and size, transparency register number, country of 

origin) will be published with your contribution. 

☐ I agree with the personal data protection provisions 

  

https://ec.europa.eu/info/law/better-regulation/specific-privacy-statement_en
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PART 1 – GENERAL QUESTIONS 

10. The European Union is a party to the Aarhus Convention, which amongst other things seeks 

to promote access to justice in environmental matters. ‘Access to justice’ in environmental 

matters means that the public is offered the possibility to initiate procedures for the review 

of acts and decisions taken by authorities, or review procedures in cases where the 

authorities should have adopted acts and decisions but failed to do so. To help fulfil its 

obligations under the Convention, the EU adopted Regulation (EC) No 1367/2006 (the 

Aarhus Regulation).  

 
Which of the following statements best describes your situation?  

☐ I have never heard of the Aarhus Convention nor the Aarhus Regulation. 

☐ I have never heard of the Aarhus Convention nor the Aarhus Regulation but I am aware of the 

possibility to challenge non legislative environmental acts of the EU. 

☐ I have heard about the Aarhus Convention, but I am not sure how it is implemented at national 

or EU level and therefore how it affects me. 

☐ I am familiar with the Aarhus Convention and/or the Aarhus Regulation.  

11.  The available mechanisms to review EU acts, decisions or omissions (all referred to as 

"decisions" only in the table below for the sake of brevity) include requests for internal 

review through administrative procedures or actions brought to the EU Court of Justice 

according to different judicial procedures. How would you rate the availability of each these 

means for individuals or NGOs? 

 Very 

positively 

Slightly 

positively 

  

 Neither 

positively 

nor 

negativel

y 

Slightly 

negativel

y 

Negatively Don't 

know 

a) How would you rate 

the current possibilities 

for individuals to 

request the EU to carry 

out an internal review 

of a decision it has 

made that impacts the 

environment? 

☐ ☐ ☐ ☐ ☒ ☐ 

b) How would you rate 

the current possibilities 

for NGOs to request 

the EU to carry out an 

internal review of a 

decision it has made 

that impacts the 

environment? 

☐ ☐ ☐ ☐ ☐ ☐ 

c) How would you rate 

the current possibilities 

for individuals to bring 

an EU decision that 

impacts the 

environment before the 

EU Court of Justice?  

☐ ☐ ☐ ☐ ☐ ☐ 

d) How would you rate ☐ ☐ ☐ ☐ ☐ ☐ 



Study on EU implementation of the Aarhus Convention in the area of access to justice in environmental matters 
- final report 

   
   

  375 

the current possibilities 

for NGOs to bring an 

EU decision that 

impacts the 

environment before the 

EU Court of Justice?  

e) How would you rate 

the current possibilities 

for individuals to 

bring, before the court 

in your country, an EU 

decision that impacts 

the environment?  

☐ ☐ ☐ ☐ ☐ ☐ 

f) How would you rate 

the current possibilities 

for NGOs to bring, 

before the court in your 

country, an EU 

decision that impacts 

the environment? 

☐ ☐ ☐ ☐ ☐ ☐ 

12. Public participation in decision-making is also a possible way for the public to have a say in 

legally binding general acts and decisions relating to the environment before these are 

actually adopted. To what extent do you agree or disagree with the following statements 

concerning EU decision-making on environmental matters? 

 Very 

positively 

Slightly 

positively 

  

Neither 

positively 

nor 

negativel

y 

Slightly 

negativel

y 

Negatively Don't 

know 

a) How would you rate 

the current possibilities 

for individuals to 

participate in the 

decision-making 

processes at EU level 

regarding environmental 

matters? 

☐ ☐ ☐ ☐ ☒ ☐ 

b) How would you rate 

the current possibilities 

for NGOs to participate 

in the decision-making 

processes at EU level 

regarding environmental 

matters? 

☐ ☐ ☐ ☐ ☐ ☐ 

c) How would you rate 

the way the EU takes 

into account the views 

expressed by the public 

when taking decisions 

that affect the 

environment? 

☐ ☐ ☐ ☐ ☐ ☐ 
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13. Individuals and non governmental organisations (NGOs) can challenge EU acts before a 

national court, which can – and sometimes must - refer the case to the EU Court of Justice 

for a preliminary ruling (Article 267 TFEU).  

Were you aware of this possibility as a way of challenging EU acts?  

 

☐Yes  

☐No  

 

14. Have you ever been involved in or affected by a procedure under Article 267 TFEU 

(reference for a preliminary ruling)? If yes, please provide a reference to the relevant case if 

possible (add a link or attach a pdf of the judgment). 

 

☐Yes  

☐No  

 

Please add a link 

 

 

 

15. In your opinion, how does the mechanism enabling national courts to request the Court of 

Justice of the European Union to rule on an EU act (Article 267 TFEU) function in your 

country of residence?  

 

☐Satisfactorily  

☐Unsatisfactorily  

☐Don’t know 

 

16. Can you please explain your answer? Why do you think the established mechanism to 

challenge EU acts through national court (Article 267 TFEU) in your country of residence is 

functioning in a satisfactory or unsatisfactory manner? 

 

(500 characters maximum) 

 

 

 

17. Any person can also challenge EU acts by directly requesting the EU Court of Justice to rule 

on the legality of the act if that act is of direct and individual concern to that person (Article 

263(4) TFEU). 

 

Are you aware of this possibility as a way of challenging the EU acts?  

 

☐Yes  

☐No  

 

18. In your opinion, how does the established mechanism to challenge EU acts through the 

Court of Justice of the European Union (Article 263(4) TFEU) function?  

 

☐Satisfactorily  

☐Unsatisfactorily  

☐Don’t know 
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19. Can you please explain your answer? Why do you think the established mechanism to 

challenge EU acts through the Court of Justice of the European Union (Article 263(4) 

TFEU) is functioning in a satisfactory or unsatisfactory manner? 

 

(500 characters maximum) 

 

 

20. The Aarhus Convention Compliance Committee noted several problems with respect to the 

EU’s implementation of the Convention (for further information, please see 

https://www.unece.org/env/pp/compliance/Compliancecommittee/32TableEC.html). These 

problems are listed below. How would you rate the importance of each of these problems?  

 1-Least 

Important 

2 3 4-Most 

important 

a) The Aarhus Regulation’s internal review 

mechanism is open only to NGOs and not to 

members of the general public 

☐ ☐ ☐ ☐ 

b) To be admissible for a review request, the act 

or omission to be challenged must have an 

individual scope or impact on the 

organization/individual bringing the request 

☐ ☐ ☐ ☐ 

c) The Regulation limits challenges to acts or 

omissions under environmental law  
☐ ☐ ☐ ☐ 

d) Only acts that are legally binding and have 

external effects (i.e. effects outside the 

administration taking the decision) can be open 

for review under the Regulation 

☐ ☐ ☐ ☐ 

21. Do the problems mentioned in Question 20 impact you, and if so, how? 

  

(500 characters maximum) 

 

 

 

 

  

https://www.unece.org/env/pp/compliance/Compliancecommittee/32TableEC.html
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PART 2 – SPECIFIC QUESTIONS 

This part of the questionnaire seeks input on your experience with existing mechanisms to review 

EU environmental acts.  

 

Administrative Review 

Regulation (EC) No 1367/2006 (the Aarhus Regulation) provides for the possibility an individual 

or an NGO to request reviews of EU administrative acts directly with the EU institutions (e.g. the 

Commission services) (internal review). 

 

22. Have you ever been involved in or affected by a request/request(s) for internal review of a 

EU decision or act under environmental law?  

 

☐Yes  

☐No   

 
23. How would you rate the process? 

 

☐ Satisfactory 

☐ Unsatisfactory  

☐ Neither satisfactory nor unsatisfactory 

☐ Don’t know  

24. Please further explain your answer to Question 23 with additional information including 

concrete examples if possible. 

 

(500 characters maximum) 

 

 

 
Judicial Review 

 

There are several ways to challenge the legality of an EU act before a Court of law (judicial 

review). A case can be brought before the EU Court of Justice, either through the judicial review 

mechanism set up by Regulation (EC) No 1367/2006 (the Aarhus Regulation), or independently 

from the Regulation, directly in application of EU law (Article 263(4) TFEU). A case can also be 

brought before a National Court, which would in turn bring the case to the EU Court of Justice 

for a preliminary ruling (Article 267 TFEU). 

 
25. Have you ever been involved in or affected by the judicial review of legality of an EU act in 

the area of environment?   

 

☐Yes  

☐No   

 

26. Where was/were the request(s) lodged?   

 

☐ EU Court of Justice 

☐ National Court 

☐ EU Court of Justice and National Court 
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27. Was the reason for lodging the request at EU Court of Justice or National Court, or both 

based on any of the following? 

 EU Level National Level 

a) Better chance of success ☐ ☐ 

b) Better knowledge of the system ☐ ☐ 

c) The expected costs of the procedure ☐ ☐ 

d) Lack of legal grounds to challenge a decision before 

that instance (e.g. absence of challengeable act at national 

level, legal standing, etc.) 

☐ ☐ 

28. Please further explain your answer to Question 27. 

(500 characters maximum) 

 

 

 
29. Please consider your overall experience with challenges before national courts, via 

preliminary ruling (Art. 267). Did you experience/observe difficulties in relation to the 

following steps of the procedures: 

 

 Major 

difficulties 

(prevented 

continuing 

the action) 

Some 

difficulties 

(could be 

overcome) 

Limited 

difficulties 

(did not 

impede the 

action) 

Not at 

all 

Don't 

know 

a) Legal standing (i.e., right to bring 

the case to court) 
☐ ☐ ☐ ☐ ☐ 

b) Nature of the act challenged (e.g. 

EU act not implemented at 

national level) 

☐ ☐ ☐ ☐ ☐ 

c) Length of the procedure ☐ ☐ ☐ ☐ ☐ 

d) Costs      

e) Dependence upon the willingness 

of the judge in bringing the 

request before CJEU 

☐ ☐ ☐ ☐ ☐ 

f) Potential lack of enforcement of 

the decision 
☐ ☐ ☐ ☐ ☐ 

g) Other (please specify- limited 

number of characters) 

     

 
Please specify the nature of any difficulty 

 

(200 characters maximum) 

 

 

 

30. Please consider your overall experience with direct challenges to the EU court (Art. 263(4) 

and Aarhus Regulation). Did you experience/observe difficulties in relation to the following 

steps of the procedures: 
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 Major 

difficulties 

(prevented 

continuing 

the action) 

Some 

difficulties 

(could be 

overcome) 

Limited 

difficulties 

(did not 

impede the 

action) 

Not at 

all 

Don't 

know 

a) Legal standing (i.e., right to bring 

the case to court) 
☐ ☐ ☐ ☐ ☐ 

b) Nature of the act challenged (EU 

non-legislative act ‘under 

environmental law’) 

☐ ☐ ☐ ☐ ☐ 

c) Length of the procedure ☐ ☐ ☐ ☐ ☐ 

d) Costs ☐ ☐ ☐ ☐ ☐ 

e) Potential lack of enforcement of 

the decision 
☐ ☐ ☐ ☐ ☐ 

f) Other (please specify- limited 

number of characters) 
☐ ☐ ☐ ☐ ☐ 

Please specify the nature of any difficulty 

 

(200 characters maximum) 

 

 

 

31. How would you rate the process? 

 

☐ Satisfactory 

☐ Unsatisfactory  

☐ Neither satisfactory nor unsatisfactory 

☐ Don’t know  

 

32. Please further explain your answer to Question 31 with additional information including 

concrete examples if possible. 

 

(500 characters maximum) 

 

 

 
If you wish to add further information relevant to the scope of this questionnaire or 

expand on any of your answers, you can do so in the box below. 

(1000 characters maximum) 

 

 

 

 
If you wish to submit additional documentation within the scope of this questionnaire, you can 

upload your file here. Please note that all uploaded documents will be published together with 

your contribution, and that you should not include personal data in the document, if you opted 

for anonymous publication. 
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Annex 8 Evaluation matrix 
 

EFFECTIVENESS  

EQ1: To what extent can and do review mechanisms under the Aarhus Regulation, 

Article 263(4), Article 277 and Article 267 deliver a complete set of remedies in respect 
of EU acts, taking account of the concerns of the Aarhus Convention Compliance 
Committee (ACCC)? 

Judgment criteria Indicators Sources 

Using one or more of the 

mechanisms, it is not 
impossible or excessively 
difficult for an individual or 
environmental NGO to 
challenge the substantive or 
procedural legality of acts 

adopted by EU bodies in order 

to protect rights or interests 
derived from EU 
environmental law, including 
rights covered by the Charter 
of Fundamental Rights, in line 
with Article 47 of the Charter 

of Fundamental Rights and 
the Aarhus Convention. 

• Extent to which each 

mechanism provides access 
to justice by covering: (1) 
different categories of litigant 
(individuals, NGOs); (2) 
different types of acts; (3) 
review of substantive and 

procedural legality; and (4) 

length of the procedure. 
• Extent to which the 

mechanisms considered as a 
whole cover the items in the 
previous point, as illustrated 
inter alia by trends in the use 

of each mechanism, with 
comparative analysis in 
respect of other mechanisms, 
illustrated by examples.  

• Existence of other barriers 
which may impede or deter 
the use of each mechanism 

or the mechanisms overall 
(awareness of key actors; 
complexity of processes (see 
also Efficiency)); 

• Treaties, EU law including the 

Aarhus Convention 
• CJEU case-law 
• CJEU annual reports 
• Internal review repository 
• Official documentation on the 

ACCC’s case and Commission 

response 

• Studies on access to justice at 
Member State level 

• DG questionnaires  
• Stakeholder reports/position 

papers 
• Stakeholder focus groups and 

meetings 
• OPC 

EQ2: What are the social and environmental rights impacts of the mechanisms? 

Judgment criteria Indicators Sources 

Social impacts  
Stakeholders have sufficient 
internal and external political 

efficacy. 
 
The extent to which the 
current mechanisms ensure 
that a wide range of 
perspectives are included in 
environmental decision-

making. 
 
Trust in the system as a whole 
- the belief that the EU 

institutions will respond and 
care about needs and 
concerns. 

Social impacts  
Stakeholders’ perceptions on 
the extent to which they have 

sufficient: 
• Access to decision-making 

procedures 
• Understanding of decision-

making procedures 
• Responsiveness of EU 

institutions 

• Right to have their say 
• Fair assessment of cases 
• Range of perspectives 
• Level of public confidence 

 
Extent to which results of 
mapping of current 

experience supports 
perceptions. 

Social impacts  
• Analysis of requests for internal 

review and relevant challenges 

initiated at EU level and via 
national courts from analytical 
framework and DG 
questionnaires 

• Analysis of EQ 1 
• Stakeholder reports/position 

papers 

• Stakeholder focus groups and 
meetings 

• OPC 

Environmental impacts 
The extent to which the 
current mechanisms can limit 

or reduce any harm to the 
environment that might result 

Environmental impacts 
• Type and nature of 

challenges that likely cannot 

be made, based on results of 
EQ 1. 

Environmental impacts 
• Analysis of requests for internal 

review and relevant challenges 

initiated at EU level and via 
national courts from analytical 
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EFFECTIVENESS  

from environmentally 
damaging EU acts adopted in 
breach of substantive or 

procedural requirements. 
 
 

• Type and sector of acts, 
decisions or omissions that 
can and that have been 

challenged. 
• Type and sector of acts, 

decisions and omissions that 
have been reversed, repealed 
or modified. 

• Stakeholders’ perceptions of 
the accountability of EU 

decision-making processes in 
environmental matters. 

framework and DG 
questionnaires 

• Stakeholder reports/position 

papers 
• Stakeholder focus groups and 

meetings 
 

 

EFFICIENCY  

EQ3: What are the benefits of the application of access to justice in environmental 
matters at EU level and via the Member States? 

Judgment criteria Indicators Sources 

The extent to which the 
existing mechanisms deliver: 
Social and fundamental rights 
benefits 

• The value of implementation 
and enforcement of 
environmental legislation and 
deterrent effect of access to 
justice at EU level 

• Outcomes of cases and their 
impact on environment. 

• Analysis of requests for internal 
review and judicial challenges 
initiated at EU level and via 
national courts from Excel 
database mapping of the 
current situation 

• Desk research on 

environmental benefits 
• Stakeholder reports/position 

papers 

EQ4: What are the costs (including administrative burden) related to the application of 

access to justice in EU environmental matters at EU level and via the Member States' 
courts? Who faces which costs? Are the costs justified? 

Judgment criteria Indicators Sources 

Based on a breakdown of the 
costs by mechanism and 

those who bear them, costs 
are relatively acceptable in 
relation to overall institutional 
workload, given the effects 
achieved. 
 

• Estimates in terms of man-
days for handling requests 

and challenges and 
substantive compliance costs 
by the European Commission 

• Data on average staff costs 
of cases at the CJEU 

• Data on cost of access to 
justice at Member State level 

• Information from 
stakeholders on costs of 
bringing requests and 
challenges 

• Information from 
stakeholders on indirect costs 

• Perceptions of key actors on 
proportionality and 

justification of costs 

• Analysis of requests for internal 
reviews and judicial reviews 

initiated at EU level and via 
national courts from database 
of challenges since 2006  

• DG questionnaire and follow-up 
information 

• CJEU judicial statistics, Court of 
Auditors report  

• Studies on access to justice at 
Member State level 

• Stakeholder reports/position 
papers and OPC results 

• Stakeholder focus groups 

EQ5: Do the review mechanisms cause any excessive burden in procedure? 

Judgment criteria Indicators Sources 

The time required to handle 
requests and challenges is not 
excessive 
Procedures are not 

unnecessarily complex or 

• Review of the nature of the 
procedures to handle 
requests and challenges 

• Key actors’ perceptions of on 

the judgement criteria 

• Aarhus Regulation and 
Commission decision governing 
the internal review procedure 

• DG questionnaire and follow-up 

information 
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poorly managed 
The nature of the workload 
requirements is manageable 

(timing, skills and expertise 
required)  

 • Court of Auditors report 
 

EQ6: Are there significant differences in costs or benefits between the use by NGOs and 

other players of validity references and use by the NGOs and other players of direct 
actions before the General Court to challenge decisions, acts and omissions adopted by 
EU bodies and, if so, why? 

Judgment criteria Indicators Sources 

Differences in key cost points 
across the mechanisms are 

(or are not) significant, based 
on functioning of mechanisms 

 

 

 

• Costs of different 
mechanisms  

• Information from 
stakeholders on costs of 
bringing requests and 
challenges 

 

• Analysis of limitations from EQ1 
• Cost analysis from EQ4 

• Studies on access to justice at 
Member State level 

• Stakeholder focus groups  
• Stakeholder reports/position 

papers and OPC results 

 

RELEVANCE  

EQ7: Is the Aarhus Regulation still relevant, having regard to the Lisbon Treaty change 

to Article 263(4)? 

Judgment criteria Indicators Sources 

The extent to which the third 

limb of Article 263(4) TFEU 
responds to the need for 
access to justice of natural 
and legal persons that the 
Aarhus Regulation originally 
intended to address   

 

• Number of Article 263(4) 

TFEU cases, number of 
requests for internal review 
and relative trends, before 
and after the entry into force 
of the Lisbon Treaty  

• Formal restrictions on the use 

of the mechanisms by 

individuals and/or 
associations 

• Share of requests and cases 
where admissibility issues 
have been encountered (by 
ground of inadmissibility) 

Stakeholder opinions on the 
relevance of the current 
mechanisms to their needs  

• CJEU case-law on third limb of 

Article 263(4) TFEU and records 
of use of Aarhus Regulation 
mechanism 

• Formal provisions governing 
each mechanism 

• Case-law and records of use of 

mechanisms 

 

COHERENCE  

EQ8: Is access to justice in environmental matters in respect of EU acts coherent with 
access to justice in environmental matters in respect of national acts linked to EU 
environmental law? 

Judgment criteria Indicators Sources 

The current mechanisms to 
challenge EU acts are not 
inconsistent with and/or 
complement the mechanisms 
to challenge national acts 

 

 

 

 

• The extent to which 
provisions on access to 
justice in EU directives on 
environmental matters 
and in relevant CJEU case-

law so far as national 
decision-making is 
concerned are consistent 
with the provisions 
regulating the mechanism 

• EU Directives 
• Studies 
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at EU level 
• The extent to which 

procedural rights provided 

at EU and national level 
complement each other  

EQ9: Is access to justice in environmental matters in respect of EU acts coherent with 

access to justice under EU law in general, including the Charter of Fundamental Rights? 

Judgment criteria Indicators Sources 

Allowing for the specificities of 
the Aarhus Convention, the 
current mechanisms are 

consistent with and take 
account of general EU law 
provisions on judicial 
protection and Article 47 of 
the Charter of Fundamental 

Rights 

 

• The extent to which the case-
law on environmental law 
judicial challenges to EU acts 

draws on general access to 
justice principles and the 
Charter of Fundamental 
rights 

• The extent to which there is 

broad parity of access for 

those with opposite positions 
on the interests at stake 

• Formal provisions on access to 
justice under EU law, in 
particular the Charter of 

Fundamental Rights 
• CJEU case-law on these 

provisions in the context of 
access to justice in 
environmental matters 

Records of use of mechanisms  

Allowing for the specificities of 
the Aarhus Convention, the 
current mechanisms are 
consistent with and take 

account of general EU law 
provisions on judicial 
protection and Article 47 of 
the Charter of Fundamental 
Rights 
 

• The extent to which the case-
law on environmental law 
judicial challenges to EU acts 
draws on general access to 

justice principles and the 
Charter of Fundamental 
rights 

• The extent to which there is 
broad parity of access for 
those with opposite positions 
on the interests at stake 

• Formal provisions on access to 
justice under EU law, in 
particular the Charter of 
Fundamental Rights 

• CJEU case-law on these 
provisions in the context of 
access to justice in 
environmental matters 

• Records of use of mechanisms  

 

EU ADDED VALUE 

EQ10: Over and above the relevant Treaty provisions and their application, what is the 

added value of having mechanisms under the Aarhus Regulation to challenge decisions, 
acts and omissions of EU bodies? 

Judgment criteria Indicators Sources 

The Aarhus Regulation helps 
to deliver a complete set of 
remedies in respect of 
decisions, acts and omissions 
of EU bodies, with associated 
positive economic, social, 
environmental and 

fundamental rights impacts 
(link with Effectiveness)  

• Proportion of overall 
challenges to EU acts routed 
through the Aarhus 
Regulation mechanisms as 
distinct from other 
mechanisms 

• Percentages of Aarhus 

Regulation challenges 
rejected as inadmissible 

• Proportion and significance of 
the types of act challengeable 

under the Aarhus Regulation 
mechanisms in relation to all 
of the acts adopted 

• Latest trends in use of the 
different mechanisms  

• Stakeholder opinions on 
improvements observed, 
value generated, etc.  

• Analysis of outcomes of 
requests for internal review and 
relevant challenges using the 
different mechanisms from 
Excel database for mapping 
(including case-law analysis) 
and DG questionnaires 

• Stakeholder reports/position 
papers 

• Stakeholder focus groups 
• Outcomes of analysis of 

Effectiveness, Efficiency, 
Relevance and Coherence 
questions 
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