
Communication Numbers: 

ACCC/C/2013/85 and 86 

IN THE MATTER OF A COMMUNICATION TO THE AARHUS COMPLIANCE COMMITTEE 

COMPLIANCE BY THE UNITED KINGDOM WITH ACCESS TO JUSTICE PROVISIONS IN 

(1) ENVIRONMENTAL LAW FOUNDATION

(2) ALYSON AUSTIN

AND 

UNITED KINGDOM 

COMMUNICANTS 

PARTY CONCERNED 

COMMUNICANTS' NOTE TO THE MEETING OF THE PARTIES 

REGARDING DRAFT DECISION Vl/8k 

1. The Communicants to ACCC/2013/85 & 86 (C�85 and C-86) have prepared this joint

note which sets out their proposed revision to paragraph 10 of the draft decision

Vl/8k.

Background 

2. On 17 June 2015 the findings and recommendations of the Aarhus Convention

Compliance Committee ('ACCC') were adopted with regard to C-85 and C-86.

3. The main findings were that;

14225745v1 

'by failing to ensure that private nuisance proceedings within the scope of 
article 9, paragraph 3, of the Convention, and for which there is no fully 
adequate alternative procedure, are not prohibitively expensive, the Party 
concerned fails to comply with article 9, paragraph 4, of the Convention,' 
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4. The Communicants note the draft decision Vl/8k and the reference therein to C-85

and C-86 at paragraphs 6 and 7 and the proposed requests to the party concerned.

5. In the context of C-85 and C-86 the Meeting of the Parties is asked also to consider

an additional specific request to the party concerned that it provides a separate

progress report for the reasons explained below.

Reasons for request 

6. Following the findings and recommendations of the ACCC, Communicant C-85, the

Environmental Law Foundation, has consulted its professional membership as to a

proposed an amendment to the Civil Procedural Rules to address non-compliance.

7. The attached email letter and proposed amendment was sent to 80 legal practitioner

members on 31 May 2017. By way of explanation, the Environmental Law

Foundation is a registered UK charity that helps communities and individuals use the

law to protect and improve their environment. It has a legal practitioner membership

which consists of solicitors, barristers and environmental consultants working within

environmental law and includes those carrying out both claimant and defendant work.

8. All of the responses received by Communicant C-85 were entirely supportive of the

proposed amendment to the Civil Procedure Rules (CPR) in England and Wales and,

in particular CPR 44.13, and no substantive issues of principle or objections were

raised. The consultation did however highlight a minor drafting point, i.e. the word

'damages' should be inserted into paragraph (1 )(d) so that the wording would read,

"for damages and/or other relief in private nuisance .. " as opposed to, "for other relief

for private nuisance". Also attached is a copy of the revised text of the proposed

amendment incorporating this alteration.

9. The consultation process has very much strengthened the view of Communicants C-

85 and C-86 that the proposed amendment is appropriate, and would achieve

compliance with Article 9, Paragraph 4 of the Aarhus Convention for private nuisance

proceedings.

10. The proposed amendment provides for a very limited extension to the scope of

qualified one way cost shifting ("QOCS") to private nuisance proceedings. The

wording of the amendment intends to limit the application of QOCS to environmental
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claims of the type that the Supreme Court considered in Coventry v Lawrence No. 1 

[2015] AC 106 [2014] UKSC 46 (referred to at paragraph 99 of the ACCC findings in 

C85 & C86 of 29 November 2016). 

11 . In order to restrict application of the amendment, the proposed wording refers to 

"claims brought by natural persons" (i.e. individuals and therefore not businesses) 

which relate to the environment, against "legal persons" (i.e. not individuals), where 

the environmental issues arise as a result of the defendant undertaking a business or 

profession. The wording provides also for a definition of what relates to the 

environment as being within the definition found in the Aarhus Convention itself. 

12. The proposed amendment represents a very limited extension to QOCS, which is 

already in place for personal injury claims, and is in line with the suggested approach

of Lord Justice Jackson, who has for some time been advising on various reforms by

the party concerned relating to costs in civil litigation.

13. Attached are the relevant pages of the final report of Lord Justice Jackson (Review of

Civil Litigation Cost) (Dec 2009). The Communicants take the view that in light of the

finding of non-compliance the party concerned should now adopt what Lord Justice

Jackson described as the 'Fallback position', as summarised at paragraph 4.2 of

Chapter 31 of the Civil Justice Reforms (Dec. 2009) (page 318), and introduce QOCS

for private nuisance claims. Moreover, in his recent review of civil litigation costs

focussing on Fixed Recoverable Costs (FRC) (July 2017), Lord Justice Jackson

noted again that:

"... If individual householders are claiming an injunction to restrain private 
nuisance caused by a nearby industrial enterprise, they may not be able to 
proceed unless their adverse costs risk is limited by an FRC regime" (page 
100, para 1.5(i). 

14. However, the recently proposed FRC regime is only intended to cover cases of

'modest complexity' and which are principally for monetary relief. Private nuisance

proceedings of the type considered by the ACCC would therefore not be covered. In

any event a FRC regime would not be appropriate given that costs in private

nuisance proceedings typically exceed £100,000 (para. 112, ACCC findings C85 &

C86).
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15. In these circumstances given that a very clear and simple way of addressing the non

compliance has been identified, the issue should be the subject of a specific report as 

soon as possible, particularly given that the original Communication C-85 dates back

to September 2012.

16. The Communicants therefore support the endorsement and recommendations in the

draft decision but would propose an additional request to the party concerned by way

of an amendment to paragraph 1 0a of the draft decision Vl/8k so that it reads as

follows:
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(a) To submit to the Committee detailed progress reports on 1 October

2018, 1 October 2019 and 1 October 2020 on the measures taken and

the results achieved in the implementation of the above

recommendations and to submit to the Committee a separate report by

31 December 2017 specifically addressing the proposed amendment

by Communicant C-85 to the Civil Procedure Rules.

Hugh James Solicitors for Communicant C-85 

Richard Buxton Environmental & Public Law for Communicant C-86 

8.8.17 
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From: Tom Brenan <tom@elflaw.org> 
Date: 31 May 2017 at 13:36 
Subject: Aarhus Convention -Access to Justice -Private nuisance proceedings 
To: tom <tom@elflaw.org> 

Dear ELF member 

We wish to consult our members as to their views on proposed representations to the 
Ministry of Justice in relation to the cost regime applicable to private nuisance cases. 

The proposed representations relate to two communications to the Aarhus Convention 
Compliance Committee concerning compliance by the United Kingdom with the access to 
justice provisions of the Convention following the coming into force of the Legal Aid 
Sentencing and Punishment of Offenders Act 2012 ('LASPO'). 

The findings of the Compliance Committee were reported on the EI..:,F website and are 
available here. In swnmary, the Committee found that the UK had tailed to comply with 
ruticle 9, paragraph 4, of the Convention by failing to ensure that private nuisance 
proceedings falling within the scope of article 9, pru·agraph 3, and for which there was no 
fully adequate altemative procedure, are not prohibitively expensive. 

The committee's conclusion was further strengthened by the entry into force of section 46 of 
LASPO, since its prohibition on successful claimants recovering premiums for 'after the 
event' (ATE) insurance introduced an additional financial burden for members of the public 
seeking access to private nuisance procedures. 

Further, the committee did not consider that the availability of an insurance scheme, such as 
'before the event' (BTE) which was not guaranteed by law was capable of ensuring 
compliance. 

The question of compliance with Aarhus in the context of private nuisance was an issue 
considered by Lord Justice Jackson in his final report - Review of Civil Litigation Costs 
December 2009. Jackson LJ recognised the potential difficulty and in Chapter 31 paragraph 
4.2 of his report stated: 
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"Fallback position. If..., a strong view emerges that the abolition ofrecoverable ATE 
insurance premiums gives rise to a breach of the Aarhus Convention or an obstacle to access 
to justice for claimants in private nuisance, then a remedy is at hand. Qualified one way costs 
shifting could be introduced for private nuisance as set out in paragraph 3.8 above." 

Having regard to the Committee's findings and the previous recommendations of Lord Justice 
Jackson it is our intention to urge the UK to introduce Qualified one way costs shifting 
(QOCS) in private nuisance claims. The text of the amendment detailing the proposed 
implementation and scope of the QOCS provision is attached with suggested wording 
underlined in red. 

Please could you let us know whether you agree or disagree with the position that ELF 
intends to adopt as set out above and in particular as to the proposed text of the amendment 
that we are suggesting. 

Please respond within 21 days (by 22nd June) as we are seeking to ensure that representations 
are made to the Ministry of Justice well in advance of the meeting of the Aarhus Convention 
Compliance Committee. 

Thank you for your assistance. 

Regards 

Tom Brenan 

6



Qualified one-way costs shifting: scope and interpretation 

44.13 

(1) This Section applies to proceedings which include a claim for damages -

(a) for personal injuries; 

(b} under the Fatal Accidents Act 19767
; or 

(c) which arises out of death or personal injury and survives for the benefit of an estate by virtue of section 

1(1) of the Law Reform (Miscellaneous Provisions) Act 19348
, or 

(dl for other relief for private nuisance brought by one or more natural persons which relates to the 

environment where such claim arises out of the act. omission or decision of one or more legal 

persons in the course of undertaking a business or profession, and for the purpose of this section an 

act , omission or decision relates to the environment if information about it would be environmental 

information within the meaning of Article 2{3) of the UNECE Convention on Access to Information, Public 

Participation in Decision-Making and Access to Justice in Environmental Matters done at Aarhus. Denmark 

on 25 June 1998 ("the Aarhus Convention"). 

but does not apply to applications pursuant to section 33 of the Senior Courts Act 19819or section 52 of the 

County Courts Act 198410 (applications for pre-action disclosure), or where rule 44.17 applies. 

(2) In this Section, 'claimant' means a person bringing a claim to which this Settion applies or an estate on 

behalf of which such a claim is brought, and includes a person making a counterclaim or an additional 
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Qualified one-way costs shifting: scope and interpretation 

44.13 

(1) This Section applies to proceedings which include a claim for damages -

{a) for personal injuries; 

(b) under the Fatal Accidents Act 19767
; or 

{c) which arises out of death or personal injury and survives for the benefit of an estate by virtue of section 

1(1) of the Law Reform (Miscellaneous Provisions) Act 19346
, or 

(d) for damages and/or other relief for private nuisance brought by one or more natural persons which 

relates to the environment where such claim arises out of the act. omission or decision of one or more 

legal persons in the course of undertaking a business or profession. and for the purpose of this 

section an act • omission or decision relates to the environment if information about it would be 

environmental information within the meaning of Article 2(3) of the UNECE Convention on Access to 

Information. Public Participation in Decision-Making and Access to Justice in Environmental Matters done 

at Aarhus, Denmark on 25 June 1998 ("the Aarhus Convention"). 

but does not apply to applications pursuant to section 33 of the Senior Courts Act 19819or section 52 of the 

County Courts Act 198410 {applications for pre-action disclosure), or where rul1e 44.17 applies. 

(2) In this Section, 'claimant' means a person bringing a claim to which this Section applies or an estate on 

behalf of which such a claim is brought, and includes a person making a counterclaim or an additional 
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3.6 Costs in the magistrates' court are generally lower than jn the civil courts. It 
seems to me that, collectively, the above provisions strike the right balance in relation 
to the costs of statutory nuisance proceedings. No serious complaint about those 
costs rules has been made during Phase 2. I make no recommendation for reform in 
relation to statutory nuisance proceedings in the magistrates' court. 

OD Private nuisance proceedings in the civil coi.im. 

3.7 One way costs shifting? I have considered whether one way costs shifting 
should be introduced to protect claimants in private nuisance actions. The difficulty 
with this appronch is that by no means all private nuisance actions fit into the 
pa1'adigm of claimant with modest means claiming against well resourced defendant. 
Sometimes the claimant has larger resources than the defendant. This point has been 
made by practitioners during Phase 2. It is also confirmed by 1py own experience nt 
the Bar. Therefore I do not positively advocate this course. 1 

3.8 pespite the comments made in the previous pan,graph, qualified one way 
costs shifting could be introduced for private nuisance claims~ if this reform were 
deemed desirable on policy grounds. The regime would be based on the same model 
as is set out in chapters 9 and 19 above. Qualified one way cost shifting would be 
cheaper for defendants than a regime of recoverable ATE insurance premiums. Such 
a rngime has the added benefits of (a) affording no protection to a claimant who is 
wel1 resourced and (b) enabling the court to take conduct into account when deciding 
the extent to which a costs order should be enforced. · 

3.9 Before-th(}-evenl jnsmance. The point was made at the judicial review 
seminar that many property owners have BTE insurance, wl?ich covers them for 
bringing private nuisance claims. This, I would suggest, is the b~st way forward. The 
vast majority of claimants are prope1ty. owners. ,A substantial number of prope1•ty 
owners already have BTE insurance as an add-on to their household insurnnce 
policies. Most such policies will cover the bringing of claims for private nuisance: see 
section s of chapter 8 above. Only a minute proportion of property owners ever 1l'eed 
to make a claim for private nuisance. Encouragement of further take Ul) of DTE 
insurance is, in my view, the best means of promoting access to justice in respect of 
private nuisance claims. It would also be highly beneficial if household insurers were 
to increase their normal level of cover to £100,000. (At the moment in many cases 
the limit is £50,000.) A fund of £1001000 should be sufficient to cover the vast 
majority of private nuisance claims brought by individuals. Indeed, a fund of 
£100,000 would have been just about sufficient to cover the claimants' costs in 
Bon to ft v East Lindsey DC, 104 if there had been no CF A 

3.10 If my earlier recommendation to ban recoverability of success foes and ATE 
insurance premiums is implemented, this event will attract widespread public 
attention. That event would provide a golden opportll nity to t1lert all prope1'ty owners 
to the fact that, as from the appointed date, they should all have cover in respect of 
private nuisance and similar litigation, in the same way that they have cover against 
subsidence, burglaiy and so forth. ' 

3.11 I appreciate the difficulties of making BTE insurance compulsory. I also 
appr,eciate the difficulties of persuading the whole population to take out I3'fE 
insurance against litigation costs generally. However, I believe that witl1 pL'oper 
marketing it should be feasible to bring about widespread BTE insurance cover as an 
add-on to household insurance. 

104 [2008) EWHC 2923 (QB); discussed in Pll paragrnphs 36.3.3 to 36.3.6, 
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3.12 Use of CFAs, If the claimant docs not have BTE insurance, he can still 
proceed on a CFA. However, the claimant will have to pay the success fee (at 
whatever level may be agreed with his solicitor) out of• damages. I ha~e 
recommended in chapter 10 above that the level of general damages for torts of thts 
nature should be increased by 10%.1<>s This modest increase sho\1l<l assist in meeting 
the success fee. If the case settle~ eal'ly (as most civil claims do), the success fee wi11 
be low. If the case proceeds to trial, then the success fee will be substantially higher. 
However, in that circumstance, the claimant can substantially improve his position 
by making an effective daimant's offer. This is dealt with in the next paragraph. 

3.13 Effect of clajmant's offer, If the reforms proposed in chapter 41 below are 
implemented, then claimants in nuisance actions will be able to substantially improve 
their position by making realistic Part 36 offers. If the claimant's offer is vindicated, 
then the comt will award an ·additional sum rcpi-esenting 10~ of (a) the damages 
awarded and (b) the value (as summarily assessed by the judge) of any non-financial 
relief, such as an injunction. 

4. CONCLUSION 

4.1 Compliance wjth Aarhus Convention, Only a small proportion of private 
nuisance claims will engage the UK's 0bligations under the Aarhus Convention, 
essentially for the reasons spelt out by the Court of Appeal in Morgan at paragraphs 
42 to 44. The claimants in sucl1 cases can usually enforce their rights by one of two 
routes. First, they can bring p.roceedings for statutory nuisance in the magistrates' 
court. Secondly, if the claimants have BTE insurance cover as part of their household 
insurance, they can bring an action for private nuisanGe in the ci'vil eourts, usually the 
county court. I appreciate that neither of these circumstances availed the claimnnts 
in Morgan. However, at least in relation to private nuisance claims, I am not at all 
sure that the problem is so widespread as to put the UK in brc:iach of its obligations 
under the Aarhus Convention. 106 Furthermore, if the other recommendations in this 
1·cport are implemented, claimants will be able to engage solicitors on style 1 CPAs, 
even if they do not have BTE' insurance.101 1'he matters referred -to in paragraphs 3.12 
and 3.13 above will improve claimants' abj)ity to meet the (irrecoverable) success 
~~- . 

I 

4.2 Pa)lback position. If, in the consultation exercise following publication of this 
report, a strong view emerges that the abolition of recoverable ATE insurance 
premiums gives rise to a breach of the Aarhus Convention or an obstacle to access to 
justice for claimants in private nuisance, then a remedy is at harid. Qualified one way 
costs shifting could be introduced for private nuisance claims, as set out in paragrnph 
3.8 above. · 

4.3 Recommendation a!rently made. In chapter 8 above I have 1·ecommen<led 
that positive efforts be made to encourage the take up of BTE insurnnce as an add-on 
to household insurance policies. Therefore there is no heed to repeat that 
recommendation in this chapter. 

•oS See chapter 10 above at paragraph 5.6. 
,oG Different considerations arise in relation to cnvironmentnl judicial rJview claims. These a1·e 
discussed in the pnivious chapter. 
101 As defined in PR chapter 16, sect ion 3. 
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