
   
 
 
 

Response to Question 6 of the Ministry of Justice’s ‘Part 39 CPR: Open Justice Consultation’ 
 
 
Respondents: The RSPB, Friends of the Earth and ClientEarth are the co-claimants in the proceedings The 
RSPB, Friends of the Earth & Client Earth v. Secretary of State for Justice [2017] EWHC 2309 (Admin). 
 
Question 6: Apart from applications for judicial review under the Aarhus provisions (see The Royal 
Society for the Protection of Birds vs the Secretary of State for Justice1), are there any other reasons 
why a hearing should be held in private and what are they? 
 
Response: In the Executive Summary the Ministry of Justice acknowledges that under the current rules 
the default position is that claims to vary the Aarhus Convention costs caps under the environmental costs 
protection regime (ECPR) will be held in public.  We also note that Dove J at paragraph 57 of his decision 
in The RSPB and ors v SS for Justice found that the ‘… chilling effect which the prospect of the public 
disclosure of the financial information of the claimant and/or his or her financial supporters would have 
on the propensity to bring meritorious environmental claims would be in breach of the requirements to 
ensure wide access to justice set out in the CJEU jurisprudence … Thus, in my judgment, PD CPR 39 
paragraph 1.5 requires amendment to include the first hearing in relation [to] disputes over the variation 
of cost caps in ACR cases”. 
 
The respondents therefore submit that the default position for the first hearing in ECPR claims where the 
court considers the claimant’s financial information must be in private. Any failure to hold the hearing in 
private is likely to be unlawful. Accordingly, CPR 39.2 and the Practice Direction that accompanies CPR 39 
must be amended to require the court to hold the first hearing in private. 
 
Dove J proposed an amendment to Practice Direction 39A 1.5 to remedy the defect. We propose adding 
to the list of hearings to be held in private, namely: 
 
‘(11) an application to vary the costs caps in an Aarhus Convention claim under CPR 45.44(1)’ 
 
The respondents support the proposal to publish the order made at such a private hearing via the “Copy 
Direct” Service and the Judicial Office. 

 

                                                        
1  [2017]EWHC 320- (Admin)   


