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Your ref: Decision IV/9i of the Meeting of the Parties
Our ref. PS/ACCC 23

By e-mail

21 March 2014

Dear Sirs

Draft report on implementation of decision IV/9i by the UK

Thank you for your letter of 28 February 2014 in relation to the above.

We agree with the contents of the draft report and support the conclusions and
recommendations. We make the following specific comments.

1) Review of substantive legality
In the light of the Court of Appeal decision in Evans v Secretary of State [2013] and no
further development of the procedural rules, the UK still appears to be failing to provide
judicial procedures to challenge the substantive legality of decisions, acts or omissions
subject to the provisions of Article 6 of the Convention. We note that this concern is raised at
para. 30 of the report.

2) Failure to ensure that private nuisance provisions fall within the Convention
There is continuing concern that that the UK is in non-compliance with the Convention by
failing to ensure that private nuisance proceedings are within the scope of the Convention.
This is of particular concern when the UK had previously acknowledged in relation to
ACCC/23 that private nuisance was a procedure capable of being so. Further, we are
concerned that since Decision IV/9i, the UK has implemented legislative contrary to Article
9(5) placing additional barriers to access to justice by the enactment of s. 46 of LASPO Act
2012 to prevent the recoverability of insurance premiums that gave financial protection to
claimants that could otherwise not afford the risk of pursuing proceedings in private nuisance
proceedings by application of the ‘loser pays’ rule. In effect, it appears to have now excluded
private nuisance from the scope of the Convention without any justification.
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In the circumstances, we welcome the early consideration of ACCC C-85 & C-86 which
raises this point as a concern and we ask that any conclusions and recommendations on C-
85 and C-86 may be determined to inform the next Meeting of the Parties in June 2014.

3) Costs incurred in pre-permission and satellite proceedings at first instance
We note the concerns expressed at para. 46 of the draft report about uncertainty prior to the
determination of any protective costs order (the mechanism that the UK relies upon to seek
to comply with the Convention. This concern is very real and we cite three recent court
orders on costs below where there appears to be a complete failure by the court to have any
regard whatsoever to the application of the Convention, notwithstanding that this has been
expressly drawn to the attention of the court by the claimant seeking costs protection. Our
concern is that judges either ignore or fail to understand the wide scope and application of
the Convention and that urgent training and awareness-raising of the Convention is
necessary.

1) R (Bernard) v East Sussex County Council, CO/560/13)
In this case the claimant challenged the unlawful construction of a road on a valued
landscape area close to the Battle of Hastings. The site was recognised as having
considerable environmental harm, caused harm to a likely internationally important heritage
site and was noted as having low to medium value for money by the Ministry for Transport.
The claimant properly withdrew a challenge to the decision following a series of post-
judgment decisions by the defendant and a review of its position on non-material
amendments. The claimant had sought a PCO limiting his liability to £2,000. The conclusion
of the claim the defendant council claimed over £27,000 costs.

In an order of 31.1.14, the Court awarded the defendant its costs, although in error
calculated these to be £17,198. The costs order is subject to appeal on the grounds that the
judge failed to have regard to the Aarhus Convention and/or the EIA Directive 2011/92/EU.

2) Eley v Secretary of State, CO/4097/10
The claimant challenged a planning permission to develop a 2nd phase of a housing
development in Watford, Hertfordshire to the rear of her home. She was concerned about the
adverse environmental effects of the proposal. The Claimant had applied for a PCO with a
costs limit of nil. At hearing on 14.12.10, the Court granted a PCO limiting the claimant’s
liability to £10,000. This sum was prohibitively expensive for the claimant and she reasonably
withdrew the claim.

In a costs order of 17.2.14, the court ordered that the Claimant pay the Defendant’s costs of
£8,597. This sum, comparable to the PCO, is prohibitively expensive. The costs order is
subject to appeal.

3) Thornhill v Cambridge City Council, CO/4097/10
In Thornhill the claimant challenged a permission to change the use of land associated with a
scrap-yard for car hire purposes, the claimant’s concern being that the operations were
increase the noise emanating from the site particularly at week-ends. The Court dismissed
an application for permission in December 2013 and the claimant renewed her application to
an oral hearing.

The Court failed to renew the matter because the renewal application had not recorded the
correct claim no. on the renewal application. The court then assessed the claim for costs for
a summary grounds of defence at £7,474. The claimant has applied to re-open the claim and
renew the application to an oral hearing and has recorded with the court that, in any event,
the Master considering the question of costs failed to have regard to the Convention.




