1

To the Aarhus Convention Compliance Committee,
From Ecological Society Green Salvation, 
Almaty, Republic of Kazakhstan. 


June 7, 2013

Dear Chairman, dear members of the Committee! 
To our regret, we must state that even after adoption of the decision IV/9c, the Republic of Kazakhstan did not take appropriate measures to ensure compliance of the Aarhus Convention! 

1. Legislation. 
After the 38th Meeting of the Compliance Committee (in September 2012), another series of amendments was introduced into a number of laws of the RK which regulate nature protection and nature management Ecological Code – amendments are introduced on 24.12.2012; Water Code – amendments are introduced on 24.12.2012; Land Code – amendments are introduced on 08.01.2013..  These amendments did not expand the public rights on access to information, decision-making process, and access to justice. No mechanisms of accounting public opinion and public participation in decision-making process were developed. In other words, as in 2007, public demands were not taken into account, so they are not accounted nowadays. 
“Rules on conducting public hearings” (adopted in 2007) which contradict the provisions of the Aarhus Convention were not cancelled and are still applied in violation of the Constitution of the RK and the law “On normative legal acts of the RK”.
The amendment to the paragraph 13, article 17 of the Ecological Code (2007) introduced on December 3, 2011, violates the principles of the state environmental control and allows local authorities conducting state environmental assessment without any control from the Ministry of Environmental Protection (hereafter – MEP). In its turn, this allows ignoring public opinion. 
Amendments introduced after September 2012 do not improve compliance of the legislation. 
Based on judicial practice of our organization and other non-profit organizations, independents researches The report “Avenues for Improved Response to Environmental Offences in Kazakhstan” published by the Organization for Economic Co-operation and Development in 2009, states the following: “… a poorly orchestrated decentralisation creates the danger of institutional over-fragmentation and inconsistency, as well as raises concerns over the capacity of sub-national bodies to undertake roles given to them”. Avenues for Improved Response to Environmental Offences in Kazakhstan. – OECD, 2009, p.15. http://www.oecd.org/dataoecd/2/20/42072582.pdf.  
 and materials of the press, it can be stated that in practice the local organs of executive power violate the principle of diving powers. This leads to appropriation of the functions of the central republican organs by the local authorities, which also allows the local executive authorities ignoring public opinion and paralyses the work of the central organs. 

2. Access to information. 
As proven by the practice of the Ecological Society Green Salvation (hereafter ES), after the 38th Meeting of the Compliance Committee, the situation with access to information basically did not change. 
In 2012, the ES filed 173 inquiries.
Among them: 
- replies were received for 126 letters (73%), among them, 75 replies (43%) contained unreliable and incomplete information; 
- no replies were received for 47 letters (27%). 
For the 5 months of 2013, the ES filed 54 inquiries. 
Among them: 
- replies were received for 34 letters (63%), among them, 28 replies (52%) contained unreliable and incomplete information; 
- no replies were received for 20 letters (37%). 
It should be noted that faulty and incomplete information is provided by practically all the state structures. Many state organs do not provide information at all (do not reply the inquiries) and do not explain the reasons for denial. Facts of providing doubtful environmental information by the organs of statistics are confirmed by the prosecutor’s office (http://shko.prokuror.kz/rus/novosti/press-releasy/sostoyalos-zasedanie-kollegii-po-voprosu-ohrany-atmosfernogo-vozduha" http://shko.prokuror.kz/rus/novosti/press-releasy/sostoyalos-zasedanie-kollegii-po-voprosu-ohrany-atmosfernogo-vozduha). 
According to the sub-paragraph 2, paragraph 2, article 15 of the law “On administrative procedures” and sub-paragraph 6, paragraph 2, article 15 of the law “On procedures for Considering Appeals by Natural and Legal Persons”, public authorities must not forward the appeals to the authorities whose actions are being appealed”. Nevertheless, on a regular basis, the state authorities where the appeals are sent, forward them to the persons whose actions are being appealed. Such violations are committed even by the Supreme Court and the General Prosecutor’s Office.
Based on the above stated, the Ecological Society Green Salvation calls the Committee to analyze the information provided by the state authorities very thoroughly.

3. Participation in the decision-making process.
Public hearings remain practically the only form of public participation in the decision-making process. As before, the hearings are conducted with gross violations. Many of these violations were noted in the findings and recommendations of the Compliance Committee on the statement from the public of Kazakhstan (March 28, 2013, ACCC/C/2010/59).  
3.1. There are some cases from practice of the Ecological Society Green Salvation.
In 2013, during the public hearings on preliminary Environmental Assessment of the feasibility study for “Kok-Jailau” ski resort, despite of a wide interest from the residents of the city, residents of other regions of the country, and foreigners to this matter, the following violations took place:
- announcement about the public hearings did not contain information about the state organ responsible for taking a decision on the matter; 
- no information about a state or other authority where comments and questions shall be sent to; 
- no information about a deadline for sending the comments and questions from the public; 
- no indication whether or not the project is subjected to a transboundary procedure of Environmental Assessment, although later the MEP confirmed that the project is, indeed, subjected to the procedure;
- the public was not informed on how their comments and suggestions were taken into consideration in the preliminary Environmental Assessment. 
Public access to the preliminary Environmental Assessment was available only three days before the public hearings. Access to the document in the Internet was possible only after the preliminary Environmental Assessment was received from the state organs by the Ecological Society Green Salvation and published on the ES website. Besides, the project initiators did not provide access to the full project documentation.  
Everything stated above is a violation of the provisions of the articles 4 and 6 of the Aarhus Convention and the national legislation which challenges the legality of the results of such public hearings. 
3.2. Gross violations of the right on participation in the decision making process are noted during construction of the ring road around the city of Almaty (hereafter – BAKAD). 
704 land plots are subjected to eminent domain; among them, 237 land plots are already bought out for the amount of 6.7 billion tenge. Number of land plots to be bought out for the BAKAD is 467 for the amount of 4.2 billion tenge. Materials filed to the court in October-December of the last year are still being reviewed. At the present moment, there are 177 problematic plots; among them, 131 land plots needed initiation of lawsuits because the owners of the plots did not agree with the amount of compensation (http://tengrinews.kz/kazakhstan_news/akim-almatinskoy-oblasti-prosit-uskorit-izyyatie-zemel-pod-stroitelstvo-bakad-234505/).
No official data on conducting of public hearings can be found in the Internet or mass-media, therefore, the ES filed official requests on the matter. No reply was received so far. 
The ES also possesses of other documental data on violations of the rights of citizens on participation in the process of decision-making. 

4. Legal proceedings.
Practice of the ES shows that after the 38th Meeting of the Committee, no significant changes took place in regard of access to justice for the public actively defending their environmental rights. Access to justice is extremely hindered as before. 
All legal proceedings conducted by the ES in the interests of the local residents are related to failures to provide environmental information or failures to act by the state authorities. 
Main obstacles to access to justice are the following:
- denials to accept cases about failures to act by the state authorities; appeals are rejected on various pretexts;
- judges try to exclude state authorities from a list of defendants;
- lawsuits are not reviewed in the essence, judges go beyond lawsuit demands;
- judges commit free interpretations of laws;
- judges commit free interpretations of international conventions;
- court decisions are not implemented for many years (in our practice, since 2007) ;
- other violations of material and procedural law. 
The Public Prosecutor’s Office practically incapable to provide uniform application of the legislation, the courts do not respect its opinion. 
For example, the Prosecutor’s Office supported claimant’s demands on the lawsuit about acknowledging the “Rules on conducting public hearings” to be illegal and contradicting to the Aarhus Convention and the national legislation. Nevertheless, the court did not take the Prosecutor’s protest into consideration. 
For more details, please see an attachment and the web-site: 
http://www.greensalvation.org/index.php?page=iski2013

5. Oppression of the persons realizing their rights in accordance with the provisions of the Convention. 
Vivid example of the public oppression, particularly, the Ecological Society Green Salvation, after the 38th Meeting of the Committee, was an unofficial confrontation against the public campaign “Protect Kok-Jailau”. Starting point of the confrontation can be considered an article ЦАРЬ ГОРЫ. БИТВА НПО ЗА ГОРНОЛЫЖНЫЙ КУРОРТ published on November 24, 2012. Non-profit organizations are accused to receive illegal funds from abroad and lobbying interests of foreign countries.   
A link to this material was published on the web-site of the Aarhus Center of the RK. After public protests, the MEP officially apologized on the Minister’s blog (http://blogs.e.gov.kz/kapparov_n/questions/179835), but the media attacks against the ES and other non-profit organizations continue (http://tengrinews.kz/kazakhstan_news/npo-protivnikov-idei-kurorta-kok-jaylyausponsiruyut-inostrantsyi-229616/; http://today.kz/ru/article/life/2013-03-05/83188).   
On the public hearings held on January 11, 2013, a former member of the Aarhus Convention Compliance Committee Vadim Ni stated that such actions are violation of the provision 8, article 3 of the Aarhus Convention (there is a video of his speech). 

6. Conclusions. 
Till the present moment, Kazakhstan did not implement the decisions II/5a and III/6c. 
The national legislation is being weakened on the pretext of bringing it in compliance with the provisions of the Aarhus Convention.
State authorities actively create appearance of compliance with the Convention. The biggest efforts are taken in order to support the image on the international arena. 
Ecological conditions of life of the local residents who filed the statements to the Compliance Committee did not improve. The power authorities do not take any measures, in spite of the Committee’s decision in favor of the claimants. 
On March 28, 2013, for the forth time the Compliance Committee acknowledged incompliance of the Republic of Kazakhstan with the provisions of the Convention.
We call the Committee to give an objecting evaluation to the actions of the Republic of Kazakhstan on compliance with the Aarhus Convention and to raise a question before the Meeting of the Parties about announcing a warning to the Republic of Kazakhstan in relation to the systematic failure to comply with the requirements of the Aarhus Convention and also in accordance with the decision IV/9c of the Forth Meeting of the Parties.
The Ecological Society Green Salvation is ready to provide additional documents and materials, if necessary. 


The material is prepared by Svetlana Katorcha, Sergey Kuratov, Nataliya Medvedeva, Svetlana Spatar.  

Translated by Sofya Tairova. 


