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Astana

This case-law summary has been produced in accordance with the plan of activities of the Supreme Court of the Republic of Kazakhstan for the first half-year of 2013. 

The aims of the summary are to study judicial practice in cases in the relevant category, to analyse the quality of the administration of justice and to reveal problematic issues arising in the practical application of the law by the courts. 

The main legislative instruments governing disputes on environmental issues are: the Constitution of the Republic of Kazakhstan (hereinafter ‘the Constitution’), the Environmental Code of the Republic of Kazakhstan (hereinafter ‘the Environmental Code’), the Civil Code of the Republic of Kazakhstan (hereinafter ‘the Civil Code’), the Land Code of the Republic of Kazakhstan (hereinafter ‘the Land Code’), the Water Code of the Republic of Kazakhstan (hereinafter ‘the Water Code’), the Law of the Republic of Kazakhstan of 24 June 2010 on subsoil and subsoil use (hereinafter ‘the Law on Subsoil and Subsoil Use’), the Law of the Republic of Kazakhstan of 7 July 2006 on specially protected natural areas (hereinafter ‘the Law on Specially Protected Natural Areas’), the Civil Procedure Code of the Republic of Kazakhstan (hereinafter ‘the Civil Procedure Code’) et al.
The courts also apply international environmental agreements ratified by Kazakhstan (list appended), including the provisions of the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (hereinafter ‘the Aarhus Convention’), ratified by a Law of the Republic of Kazakhstan of 23 October 2000.

Under Article 2(2) to (4) of the Environmental Code, if an international agreement ratified by the Republic of Kazakhstan sets out rules other than those contained in the Environmental Code, then the rules of the international agreement shall apply. In the event that there are discrepancies between the Environmental Code and other laws of the Republic of Kazakhstan regulating relationships in the sphere of environmental protection, the provisions of the Environmental Code shall apply. To the extent that they are not governed by the Environmental Code, relationships arising out of the protection of the environment and the use of natural and artificial objects in the environment and in specially protected natural areas are regulated by special laws of the Republic of Kazakhstan.

In addition, in resolving cases in the category concerned, the courts are governed by the regulatory statutes of the Supreme Court of the Republic of Kazakhstan (‘The  practical application of environmental legislation by the courts’ – normative instrument No 16 of 22 December 2000), by normative instrument No 20 of 24 December 2010 (‘Some issues in the application of the provisions of Chapter 27 of the Civil Procedure Code of the Republic of Kazakhstan by the courts’), and by the Rules on Assessing Economic Damages for Environmental Pollution, approved by Decree No 535 of the Government of the Republic of Kazakhstan of 27 June 2007 (hereinafter ‘the 2007 Rules on assessing damages’) et al. 

Among the fundamental principles of environmental legislation referred to in Article 5 of the Environmental Code are the presumption that proposed business or other activities may pose an environmental hazard, with mandatory assessment of their impact on the environment and human health before making a decision to engage in such activities; making environmental impact subject to special fees and authorisations; unavoidable liability for contravention of environmental legislation; mandatory compensation for environmental damage; et al.

This case-law summary is based on the study of civil cases and court decisions in the relevant category from the electronic database of the EAIAS system on cases considered by the courts in 2010-2012, of information on the summarized results of cases heard by the oblast’ courts and their equivalents (hereinafter ‘oblast’ courts’) and of the Supreme Court’s supervisory case reviews.

Court cases and court decisions involving the following were studied:  

- payment for property damage caused to the environment, in lawsuits brought by authorized bodies and prosecutors for excessive environmental emissions and unlicensed specialised use of natural resources, paying special attention to the practical application of legislative instruments governing the procedure for assessing compensation for direct or indirect environmental damage; 

- requests by natural persons or public environmental associations to obtain timely, complete and reliable environmental information from public authorities and state organisations;

- non-compliance with the procedure laid down for ensuring public participation in decision-making on environmental aspects of planned business activities; 

- legal actions brought by natural persons seeking compensation for damage caused to their health or property as a consequence of contravention of environmental legislation; 

- legal protection of citizens’ rights and interests by public environmental associations on issues relating to the environment;

- requests by natural persons or public environmental associations for judicial reversal of decisions to site, construct, renovate or put into operation enterprises, structures or other environmentally hazardous installations, if such decisions have adverse impacts on the environment and human health;

- requests by natural persons or public environmental associations for judicial restriction, suspension and termination of business or other activities of natural persons or legal entities, if such activities have adverse impacts on the environment and human health; 

- other claims by natural persons or public environmental associations of acts or omissions by officials and public authorities on issues related to implementation of the Aarhus Convention.

According to the statistical database of the electronic EAIAS system, the national total of lawsuits connected with the environment completed before the courts during the period under consideration was:

in 2010, 602 cases, of which it was decided to hear 532; the court found in favour of the plaintiff in 498 cases, or 93.6% of the total number of judgments;

in 2011, 795 cases, of which it was decided to hear 677; the court found in favour of the plaintiff in 653 cases, or 96.5% of the total number of judgments;
in 2012, 646 cases, of which it was decided to hear 538; the court found in favour of the plaintiff in 518 cases, or 96.3% of the total number of judgments. 

It should be noted that, over the period under consideration, the number of completed cases involving lawsuits related to the environment forms an insignificant proportion of the total number of civil cases heard (0.14%). On the other hand, over the period under consideration, the total sum recoverable as a result of court judgments represented a significant part of state revenue, which is evidence of the importance of this category of cases. 

The following indicators illustrate the quality of judicial practice in disputes in the relevant category. In total, in 2010, 0.4 % of judgments given in cases in the relevant category were set aside by higher authorities; in 2011, the figure was 0.6%, and in 2012 – 0.2%    

849 cases in the category concerned came before the Supreme Court for examination, including public interest lawsuits relating to environmental matters. 

Analysis of cases and court decisions showed that local courts mainly applied the provisions of the legislation correctly when considering cases in the relevant category. 

On the other hand, in certain categories of cases, no uniform judicial practice has been established for applying and interpreting the provisions of environmental legislation.

Public interest lawsuits relating to environmental matters 
(Implementation of the Aarhus Convention)

In recent years, the courts, in resolving environmental disputes, have more frequently begun to apply the provisions of international environmental protection agreements ratified by the Republic of Kazakhstan, including the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters. It can be stated that the courts have a clear understanding of the provisions of Article 4(3) of the Constitution, which provides that international agreements ratified by the Republic supersede national laws and are effective immediately. This applies equally to the Aarhus Convention.

A particular feature of the Aarhus Convention is that this international agreement contains procedural standards intended to secure and guarantee the public’s right to access to justice in environmental matters.

The Convention is one of the international agreements ratified by Kazakhstan, and it provides that citizens and non-governmental legal entities have the right to submit factual communications about non-compliance with the Convention to the international authority of the Aarhus Convention’s Compliance Committee (hereinafter ‘the Compliance Committee’). Kazakh citizens and environmental organisations make active use of this possibility. Thus, on 18 February 2005, the Compliance Committee recognised non-compliance with the provisions of the Convention by the Republic of Kazakhstan on the basis of two communications submitted by the ‘Green Salvation’ Ecological Society (hereinafter ‘Green Salvation’). In a third instance, on 16 June 2006, the Compliance Committee recognised the Republic of Kazakhstan’s non-compliance with the provisions of the Convention on the basis of a communication submitted by L. Gatina, A. Gatin, and L. Konyshkova, residents of Almaty. In a fourth instance, on 28 March 2013, the Compliance Committee recognised the Republic of Kazakhstan’s non-compliance with the provisions of the Convention on the basis of a communication submitted by the public association ‘National Analysis and Information Resource’ (NAIR) from Shymkent.

It should be noted that although legal statistics are provided by a subdivision of the Office of the General Prosecutor for the Republic of Kazakhstan, the original statistical information is drawn up by court registries. There was no provision to introduce a separate statistical field for cases connected with implementation of the Aarhus Convention on court reporting forms until 2010. In 2010, the introduction of changes to statistical forms for civil cases allowed recording of environmental cases involving lawsuits and claims filed by natural persons or environmental organisations in the context of implementation of the Aarhus Convention. Yet there are some doubts about the reliability of statistical reporting in this category of cases. So, according to data from the electronic EAIAS system (Form No 2 (district): Report of the work of courts of first instance in hearing civil cases) for 2010-2012, the courts heard only a few cases in this category, whereas according to information from Green Salvation, between 4 and 12 such disputes were decided by the courts each year in public interest lawsuits.

The difficulty of maintaining statistical information about this category of cases arises from the fact that environmental disputes are considered by the courts in ordinary proceedings (Subsection 2, Chapter 13 of the Civil Procedure Code) or in special proceedings (Chapter 27 of the Civil Procedure Code) and accordingly, in statistical reports, information about them may be entered in sections relating to ordinary proceedings, special proceedings and other cases. Therefore it was proposed to the authority responsible for maintaining legal statistics that a separate record of legal cases concerning implementation of the Aarhus Convention be provided.

Organisational prerequisites for access to justice

In 2011-2012, according to the statistical data, the courts were not in breach of deadlines laid down by the Civil Procedure Code for proceedings to hear disputes connected with the application of environmental legislation, including public interest lawsuits.  

Yet there were cases of delays in resolving the issue of initiating proceedings in a lawsuit. 

For example, on 8 May 2012, Green Salvation filed a lawsuit in the interests of the residents of Merei Street in the village of Irgeli against the Department of Land Relations for Karasai District (a government agency) and the Department of Architecture and Urban Planning for Karasai District (a government agency) seeking recognition that the defendants’ failure to provide information requested was unlawful. 

On 15 May 2012, Karasai District Court determined that Green Salvation’s claim should be returned under Article 154(1)(1) of the Civil Procedure Code. The court indicated that the plaintiffs had not submitted documents confirming that they had appealed to the above-mentioned competent authorities. 

On 2 August 2012, Green Salvation lodged a private petition against the court’s determination and sought restoration of the time lost. In its petition, the applicant asked the court to restore the time for lodging a private petition, since the determination by the court of 15 May 2012 was dispatched under Reference No 7272 on 28 June 2012 and received by the applicant on 28 July 2012 – facts confirmed by the dispatch and receipt stamps on the envelope. 

On 28 August 2012, the Civil and Administrative Appeals Division of Almaty Oblast’ Court determined that the lost appeal period should be restored, and overturned the determination of the court of first instance. It sent the case back to that court for reconsideration of the claim from the point at which it was admitted into proceedings. The Appeals Division pointed out that preliminary appeal to higher-level authorities and organizations or to an official is not a mandatory condition for submitting a claim to the courts. 

On 11 September 2012, Karasai District Court determined that Green Salvation’s case should be returned because of lack of jurisdiction, since the lawsuit had been filed by a legal entity against legal entities. 

 On 4 December 2012, Green Salvation submitted the above claim to the Specialized Inter-District Economic Court for Almaty Oblast’. 

On 11 December 2012, the Specialized Inter-District Economic Court for Almaty Oblast’ determined that the claim in this case should be returned because of lack of jurisdiction. The court explained that the contents of the statement of claim showed that the suit had been filed to protect the interests of S.V. Akhmetova, a Kazakh citizen, in connection with the threat that her house might collapse.  S.V. Akhmetova is a natural person, and if her rights are impaired, she can independently submit a claim for protection of her rights to the court with jurisdiction for the area, i.e. Karasai District Court. It also pointed out that the case file did not contain documents confirming Green Salvation’s authority to file suit on behalf of S.V. Akhmetova.
On 12 February 2013, the Civil and Administrative Appeals Division of Almaty Oblast’ Court overturned the determination of the Specialized Inter-District Economic Court in this case and sent the case back to the same court for reconsideration of the claim from the point at which it was admitted into proceedings. The Appeals Division declared that, on return of the lawsuit, the court was to consider the issues which should have been examined when the case was considered on its merits.     

As a result, it was only on 18 February 2013 that the Specialized Inter-District Economic Court for Almaty Oblast’ determined that it would admit the claim into proceedings, and a civil case was initiated. 

Extending access to and transparency of legal proceedings is an activity on which the Supreme Court places the highest priority.

Access to justice is a fundamental means of ensuring compliance with the Aarhus Convention (Article 9). It is the third element of the Convention: it provides for the enforceable nature of compliance with environmental legislation and strengthens mechanisms for ensuring compliance with national environmental legislation.

Access to justice presupposes not only strong legislation but also the guaranteed right of every citizen to apply to the courts, with such accompanying factors as access to the courts for the whole population, guaranteeing the timely admission of claims; reasonable, fair legal expenses; reasonable periods for consideration and settlement of cases; timely, high-quality drafting of court decisions and records of legal proceedings, which shall be provided to the parties in a legal dispute without hindrance; timely adjudication of appeals and cassation appeals and of petitions contesting court decisions through a supervisory procedure; procedural simplicity; guarantees of free legal aid for those in need; effective performance of court judgments, etc. 

Legal protection of rights and jurisdiction in cases involving public interest lawsuits
The study has shown that in the course of judicial practice, issues arise concerning the proper formulation of statements of claims for the legal protection of the rights of the public, as well as concerning the jurisdiction of cases in lawsuits brought by environmental associations. 

It follows from the provisions of the Convention that a party signing that international agreement takes on the obligation of ensuring that environmental issues are handled in the best way, with participation of all concerned citizens. The state must ensure effective access to court proceedings on environmental issues, including legal redress and remedy. Under Article 9 of the Aarhus Convention, citizens and public associations have the right to apply to the courts to challenge acts and omissions by private persons and public authorities which contravene provisions of national law relating to the environment.

Within the meaning of Article 8 of the Civil Procedure Code, the public has the right to apply to the courts for defence of the rights and legally protected interests of other persons or unspecified persons in cases provided for by law.

Under Article 56(1) of the Civil Procedure Code, in cases provided for by law, organizations may apply to the courts to protect the rights, freedoms and lawful interests of other persons at their request, as well as to protect public or state interests. 

Article 14 of the Environmental Code provides that public associations shall have the right to protect the rights and interests of citizens in regard to environmental protection.

Thus the courts of Kazakhstan, implementing the provisions of the international agreement and of national law, admit into proceedings lawsuits or claims from public environmental associations concerning the protection of unspecified persons in regard to environmental issues.

It should be noted that persons who have filed a lawsuit to protect another person’s interests have all the procedural rights and obligations of a plaintiff, except for the right to a settlement agreement. Renunciation of suit by these bodies and individuals does not deprive the person in whose interests the case was initiated of the right to seek consideration of the case on its merits. If the person in whose interests the case was initiated does not support the claims, the court may dismiss the suit (claim) without prejudice, if the rights of third parties are not infringed thereby (Articles 8 and 56 of the Civil Procedure Code). 

In addition, under Article 59 of the Civil Procedure Code, authorized organizations which are vested by law, articles of association or regulation to protect the rights and interests of the members of these organizations, as well as authorized organizations which are vested by law, articles of association or regulation to protect the rights and interests of other persons can act as representatives under instruction in the courts. 

Under Article 19 of the Law of the Republic of Kazakhstan on Public Associations, public environmental associations have the right to represent and protect the rights and lawful interests of their members in courts and other state agencies and public associations.  

Study of the case-law has shown that in instances when environmental associations file claims in their own interests and also in the interests of unspecified persons with regard to acts by state bodies or local government authorities, then in accordance with Article 30(1) of the Civil Procedure Code, these claims are heard by the specialized inter-district economic courts for the place where the state body or local government authority whose decision, act or omission is being challenged has its headquarters. 

When an environmental association files a claim in regard to acts by state bodies or local government authorities in the interests of natural persons under a power of attorney executed in accordance with the law, then these claims are heard by the district courts (Article 27 of the Civil Procedure Code) for the place where the state body or local government authority whose decision, act or omission is being challenged has its headquarters.

For example, Green Salvation filed a claim in Karasai District Court, Almaty Oblast’, for the protection of the interests of citizens living in Merei Street in the village of Irgeli against the Department of Land Relations for Karasai District (a government agency) and the Department of Architecture and Urban Planning for Karasai District (a government agency), seeking recognition that the defendants’ failure to provide information requested was unlawful, etc. 
On 11 September 2012, Karasai District Court determined that the claim should be returned because of lack of jurisdiction. The court indicated that the lawsuit had been filed by a legal entity against legal entities. 

On 11 December 2012, the Specialized Inter-District Economic Court for Almaty Oblast’ determined that the claim in this case should be returned because of lack of jurisdiction. The court explained that the contents of the statement of claim showed that the suit had been filed to protect the interests of S.V. Akhmetova, a Kazakh citizen, in connection with the threat that her house might collapse.  S.V. Akhmetova is a natural person, and if her rights are impaired, she can independently submit a claim for protection of her rights to the court with jurisdiction for the area, i.e. Karasai District Court. It also pointed out that the case file did not contain documents confirming Green Salvation’s authority to file suit on behalf of S.V. Akhmetova.
On 12 February 2013, the Civil and Administrative Appeals Division of Almaty Oblast’ Court reversed the determination of the Specialized Inter-District Economic Court in this case and sent the case back to the same court for reconsideration of the claim from the point at which it was admitted into proceedings. The Appeals Division declared that, on return of the lawsuit, the court was to consider the issues which should have been examined when the case was considered on its merits.     

 In another case, Green Salvation filed a lawsuit for the protection of the interests of citizens living in Bokeykhanov Street, Almaty, against the State Committee for Public Health and Epidemiology’s Department for the City of Almaty (an agency of the Ministry of Health), seeking recognition that the act or omission of this state body was unlawful and requiring it to provide information. A power of attorney from the above-mentioned citizens was attached to the statement of claim, allowing representation of their interests in court. 

 On 13 June 2012, the Specialized Inter-District Economic Court for the City of Almaty determined that Green Salvation’s claim should be returned because of lack of jurisdiction, since the plaintiff was challenging the act of a state body in the interests of natural persons. 

 Public interest lawsuits for the provision of environmental information by public authorities and state organisations
Under Articles 13 and 14 of the Environmental Code, natural persons and public environmental associations have the right to obtain timely, complete and reliable environmental information from public authorities and state organisations.

In addition, Article 164 of the Environmental Code entitles natural persons and legal entities to free access to the state’s public-access environmental information resources. Public authorities and authorised officials performing state functions or natural persons and legal entities providing environment-related services to the population on the basis of a standard-form government contract must provide open access to environmental information, including access on request by natural persons and legal entities.

Moreover, under Article 17(1)(2) of the Law of the Republic of Kazakhstan on State Secrets, information about ecological conditions is not classified. 

Environmental information includes information and data relating to the condition of the environment and its objects; environmental impact factors, including environmental pollution; programme, administrative and other measures that affect or may affect the environment; environmental standards and requirements applicable to business and other activities; planned measures and measures in progress concerning environmental protection, and their funding; activities that affect or may affect the environment, decision-making and the findings of environmental inspections relating to such activities, including environmental calculations, analyses and other data considered in the course of such activities; effects of the condition of the environment on the health, safety and living conditions of the population, as well as on cultural facilities and buildings and structures (Article 159 of the Environmental Code). 

Natural persons and legal entities may be refused environmental information solely for the following reasons: the request is not specific and does not allow the information and data requested by the applicant to be defined; the information requested does not exist; the request relates to information and data to which access is limited under the laws of the Republic of Kazakhstan (Article 167 of the Environmental Code).

For example, Green Salvation filed a claim against the Ministry of Environmental Protection of the Republic of Kazakhstan (a government agency) seeking acknowledgement that the failure of the Ministry of Environmental Protection to provide requested information within the time periods established by law was unlawful and in breach of the legal entity’s rights and lawful interests.

By a judgment of 25 April 2011, the Specialized Inter-District Economic Court for the City of Astana found in favour of Green Salvation. 

The court found that, prompted by the publication in the media of an article entitled ‘No money for clean air’ (Issue 45 of the newspaper Caravan, 5 November 2010), on 21 December 2010, Green Salvation sent a letter to the Ministry of Environmental Protection of the Republic of Kazakhstan requesting the provision of information relating to issues featured in the article. The Ministry received Green Salvation’s request on 24 December 2010. The information requested was not sent to Green Salvation’s address until 29 March 2011. The Minutes of the Meeting of a Disciplinary Commission of the Ministry of Environmental Protection on 8 April 2011 (Ref. No 2) show that the Disciplinary Commission established a failure to observe the deadline for provision of information in response to Green Salvation’s request and also decided to take disciplinary action against the officials responsible for the failure in question. 

On the basis of this, the court came to the correct conclusion – that the Ministry of Environmental Protection had impaired the applicant's right to receive timely, complete and reliable environmental information.

Legislative requirements concerning consideration of public opinion in the context of environmental decision-making procedures

In adjudicating claims from the public of impairment of rights in the environmental decision-making process, the courts must be governed by the following provisions of the Aarhus Convention:

Article 6(2): ‘the public concerned shall be informed, either by public notice or individually as appropriate, early in an environmental decision-making procedure, and in an adequate, timely and effective manner’;

Article 6(6): ‘Each Party shall require the competent public authorities to give the public concerned access for examination, upon request where so required under national law, free of charge [...], to all information relevant to the decision-making...’;

Article 7(6): ‘procedures for public participation shall allow the public to submit, in writing or, as appropriate, at a public hearing or inquiry with the applicant, any comments, information, analyses or opinions that it considers relevant to the proposed activity’;

Article 9(6): ‘Each Party shall ensure that, when the decision has been taken by the public authority, the public is promptly informed of the decision in accordance with the appropriate procedures. Each Party shall make accessible to the public the text of the decision along with the reasons and considerations on which the decision is based’.

Chapter 28 of the Environmental Code sets out environmental requirements applicable to business and other activities, including when developing project design of buildings and facilities, industrial and agricultural installations, water supply, etc.

In any decision-making about the environmental aspects of business activities in Kazakhstan, the Code provides that public opinion must be taken into consideration within the framework of environmental impact assessment and of state environmental review (expertiza).

For example, V.P. Nartysh and O.I. Stepanova filed a claim before the court against the Akim [Governor] of the City of Ust-Kamenogorsk, against the Department of Land Relations for the City of Ust-Kamenogorsk (a government agency), the Department of Architecture and Urban Planning for the City of Ust-Kamenogorsk (a government agency) and Vostok-Ekspeditsiya Ltd, seeking acknowledgement that Resolution No 789 of 12 May 2005 of the Akim of the City of Ust-Kamenogorsk was unlawful, seeking to have it set aside and the construction and putting into operation of a shop/café prohibited. The plaintiffs stated that the defendants had contravened the legislation regulating relationships with the public in regard to the environment, architectural and construction activities and technical standards. Thus, in the decision-making process, the citizens residing in the neighbouring building, No 44, were not informed of the impending construction. At the time when the plot of land was assigned to private ownership for construction, no agreements had been made with the Irtysh River Basin Authority in accordance with Article 126 of the Water Code. The environmental review was not carried out until 14 February 2007 – that is, after the contested resolution had been taken. During construction, underground water supply pipelines – that is, the drainage facility intended to divert groundwater in the Irtysh River Basin – were damaged. As a consequence, taking the contested resolution to provide a plot of land for the construction of a shop/café on the lawn adjoining the building, was an impairment of the plaintiffs’ rights and legal interests.

By a judgment of Ust-Kamenogorsk City Court of 5 December 2008, which was subsequently upheld by a ruling of the Civil Division of West Kazakhstan Oblast’ Court on 20 January 2009, the claims of V.P. Nartysh and O.I. Stepanova were satisfied. Resolution No 789 of 12 May 2005 of the Akim of the City of Ust-Kamenogorsk, giving E & K Ltd the right to private ownership of a plot of land for the design, construction and siting of a shop/café on E.P. Slavsky Embankment, between buildings No 40 and No 44, was recognised as unlawful and set aside. Vostok-Ekspeditsiya Ltd was prohibited from building and operating a shop/café on the plot of land in question.

By a ruling of the Review Board of West Kazakhstan Oblast’ Court of 19 August 2009, the decisions of the courts of first and appellate instance were set aside, and a new decision was taken to deny the plaintiffs’ claims.

The Review Board (the Oblast’ Court sitting as a court of supervisory instance) proceeded on the basis that state environmental reviews gave positive findings as to the choice of the plot of land and the design for a shop/cafe on the embankment, and that the Akim’s Resolution was taken within the bounds of his competence.

On 4 August 2010, the Supervisory Civil and Administrative Division of the Supreme Court overturned the ruling of the Review Board of the Oblast’ Court and upheld the judgment of the court of first instance and the ruling of the Civil Division of the Oblast’ Court. The Supervisory Division of the Supreme Court indicated that the state environmental reviews had been carried out in formal contravention of environmental, water and architectural legislation, without taking public opinion into consideration, and that the local executive authorities had contravened the requirements of the environmental legislation for design and construction in inhabited localities (Articles 48 and 56 of the Law on Environmental Protection), which led the Akim to erroneously take the contested resolution to build a shop/café on the embankment. There was no provision for the construction of such a building in the City Master Plan. 

Challenging acts and omissions by private persons and public authorities which contravene environmental legislation 
Under Article 9 of the Aarhus Convention, citizens and public associations have the right to apply to the courts to challenge acts and omissions by private persons and public authorities which contravene provisions of national law relating to the environment.

For example, Green Salvation filed a claim in the interests of citizens against T.A. Umraliev, Akim [Mayor] of the Talgar District of Almaty Oblast’, Z.S. Baisbaev, Akim of Panfilov Rural District (Talgar District, Almaty Oblast’) and K.K. Kanai, Chief of Police for Panfilov, seeking acknowledgment that the failure of authorised officials to fulfil their responsibilities to ensure the environmental, public health and epidemiological condition of Panfilov village, in the Talgar District of Almaty Oblast’, was an unlawful omission, and to require the authorities to take action within the limits of their powers to normalize environmental, public health and epidemiological conditions in the village, and specifically for the removal of spontaneous rubbish dumps. The reason for the claim was the fact that S.F. Katorcha, N.G. Katorcha and I.S. Gul’ko, residents of Panfilov village (Talgar District, Almaty Oblast’), had approached Green Salvation requesting assistance in cleaning up their village because of its unhygienic state, since there were unauthorised rubbish dumps in the centre of the village and the officials were taking no action to improve the village.

By a judgment of Talgar District Court of 28 August 2012, which was upheld by a ruling of the Appellate Division of Almaty Oblast’ Court on 30 October 2012, Green Salvation’s claims were partially satisfied. The ruling acknowledged omission on the part of the Akim of Panfilov Rural District (Talgar District) and recognised that his failure to fulfil his direct responsibilities under the applicable legislation in force to ensure the environmental, public health and epidemiological condition of the village was unlawful. The court required the Akim of Panfilov Rural District (Talgar District) to take immediate action within the limits of his powers to normalize environmental, public health and epidemiological conditions in the village, specifically for the removal of spontaneous rubbish dumps. The remaining part of Green Salvation’s claim was dismissed. 

Public interest lawsuits concerning impairment of the environmental rights of citizens who happen to be living in the public-health protection zone of enterprises, facilities and other installations
Article 201 of the Environmental Code sets out environmental requirements applicable to locating enterprises, facilities and other installations, according to which preservation, public-health protection and other protection zones are to be created when locating enterprises, facilities and other installations.

Under Article 1(47) of the Law of the Republic of Kazakhstan on Architectural, Urban Planning and Civil Engineering Activities in the Republic of Kazakhstan (hereinafter ‘the Law on Architectural Activities’), a public-health protection zone is an area that is a specially designated zone to separate industrial enterprises and other production, municipal and warehouse facilities in an inhabited locality from adjacent residential areas, buildings and facilities designated for civil housing, in the aim of mitigating the impact of adverse factors on them.
According to Article 58 of the Law on Architectural Activities, where the siting and operation of production, municipal and warehouse facilities or other specially designated installations may present a threat to the population and (or) have a harmful impact on the environment, provision must be made for an associated public-health protection zone. 

Under Article 44(1) of the Land Code, the choices of land for the construction of any installation and for establishing its public-health protection zone are to be made by the authorized body and issued in an instrument establishing the choice of land.

 In that connection, it is essential for the courts to bear in mind that any claims for protection of the rights of citizens related to challenging decision-making on establishing a public-health protection zone or resettlement of citizens living within the boundaries of health protection zones are to be brought against the relevant executive authorities, taking into consideration the separation of powers of the government and local executive authorities.

For example, Decree No 321 of the Government of the Republic of Kazakhstan of 18 March 2002 “on resettlement of the residents of the village of Saryqamys in Atyrau Oblast’ because the maximum permissible air concentrations of harmful substances had been exceeded and there was increased morbidity in the population of the village of Saryqamys, which is situated in the public-health protection zone of the Tengiz oil field, decreed as follows: 

1. Under the procedure laid down by law, the Akim [Governor] of Atyrau Oblast’ is to: 

1) ensure that the residents of the village of Saryqamys in Atyrau Oblast’ are relocated to the city of Atyrau and the village of Zhana-Karaton, Atyrau Oblast’, before 2006; 

2) identify a developer to build new housing, utilities and social facilities for the residents of the village of Saryqamys who are being relocated; 

3) ensure the timely allocation of land for the construction of housing, utilities and social facilities essential to support the relocated population. 

2. This Decree comes into force on the date of signature”!

It should be noted that the Environmental Code provides for general environmental requirements applicable to subsoil use, and that among these are the requirement to reduce areas of disturbed and alienated land by constructing motor roads based on a rational pattern prior to the beginning of works, as well as by applying other methods, including construction of cluster wells, application of technologies with internal refuse disposal, and recovery of industrial and mineral processing waste (Article 219).

Article 84 of the Land Code regulates general provisions for and principles of expropriation of land for public use. Under the provisions of that article, a plot of land may in exceptional cases be compulsorily acquired for state needs, if it is impossible to meet those needs in any other way and if there is compensation of equal value to the property, either with the agreement of the owner or non-governmental land user or by the court judgment. Exceptional cases for the compulsory acquisition of a plot of land for state or other public use include international obligations arising from international agreements ratified by the Republic of Kazakhstan; provision of land for purposes of defence and national security, for specially protected natural areas, for recreational, leisure, historical and cultural facilities, or for the establishment and operation of special economic zones; the detection and development of mineral deposits, etc.

Compulsory acquisition of a plot of land for state or other public use must be preceded by a transparent acquisition procedure. A decree of the Government of the Republic of Kazakhstan or a resolution of the local executive authorities initiating the compulsory acquisition of a plot of land must be published in the national or local mass media, as appropriate, within three working days of the date it is made.

Under the Land Code and the Law of the Republic of Kazakhstan on State Property, the land user is to be compensated in full for any losses, and may if he wishes be granted another plot of land.

Therefore in preparing a case for court proceedings, it must be made clear which body (the government or the local executive authorities) is competent to resolve the issue of providing a plot of land for mining or other needs that require the acquisition of a plot of land for public-health protection zones, necessitating relocation of the land users.

For example, Green Salvation, the Kazakhstan International Bureau for Human Rights and Rule of Law (a public association) and Shanyrak (a national public organisation) filed a lawsuit against the Government of the Republic of Kazakhstan, the Chief Government Public Health Inspector, A.A. Belonog, and the Ministry of Environmental Protection of the Republic of Kazakhstan:

- for recognition that the Government’s failure to draw up and implement measures to preserve and protect citizens’ rights, ensuring the safety of the residents of Berezovka village, who have had to live within the limits of a zone that endangers their health and livelihoods, was an unlawful omission;

- for recognition that the Government’s failure to comply with its obligations by tolerating a contravention of the provisions of the Aarhus Convention and the Law on Environmental Assessment when making a decision about the reduction of a public-health protection zone without a state environmental review (expertiza), without informing local residents and without their participation in the decision-making process, was an unlawful omission;

- to require the Government to resolve the issue of relocating the residents of Berezovka village to a safe, healthy location and providing them with adequate housing, taking their opinions into account;

- to require the Government to resolve the issue of compensation for material and non-material damage caused to the residents of Berezovka village as a result of illegal acts, etc.

The case was reviewed by the courts on more than one occasion. 

By orders of the Specialized Inter-District Economic Court for the City of Astana of 19 February 2010 and 5 March 2010 the following were subsequently joined to the proceedings as interveners (with no independent claims on the subject-matter of the dispute): the Ministry of Environmental Protection’s Committee on Environmental Regulation and Control, the Ministry of Health, the Ministry of Energy and Mineral Resources, the Karachaganak Petroleum Operating Consortium B.V, the Ministry of Health’s State Committee for Public Health and Epidemiology, KazMunayGas (a joint-stock company) and the following local executive authorities: the Burlinsky District Akimat [Mayor’s Office], the City Akimat and the West Kazakhstan Oblast’ Akimat [Governor’s Office]. 

By a judgment of 1 June 2010, the Specialized Inter-District Economic Court for the City of Astana found partly in favour of Green Salvation against the Ministry of Environmental Protection, the Mayor’s Office for the village of Berezovka, the Burlinsky District Mayor’s Office, the City Mayor’s Office and the West Kazakhstan Oblast’ Governor’s Office. The court ruled that local executive authorities in the person of the district, city and oblast’ akims were required by land law and environmental legislation to resolve the issue of relocating Berezovka village residents who live in the public-health protection zone of the Karachaganak oil and gas condensate deposit. The remaining claims were dismissed. 

In dismissing the claim against the Government, the court indicated that issues relating to relocation of Berezovka village residents from a zone where their health and livelihoods were in danger, to performance of obligations under the Aarhus Convention and to compensation for material harm fell within the competence of the local executive authorities. 

By rulings of 15 September 2010 and 11 November 2010 respectively, the Appellate and Cassation Divisions of Astana City Court upheld the judgment of the court. 

Public interest lawsuits seeking reversal of decisions to site, construct, renovate and put into operation enterprises, structures, and other environmentally hazardous installations on grounds of defects in the findings of environmental assessments

Under Articles 13 and 14 of the Environmental Code, natural persons and environmental organisations have the right to bring lawsuits seeking the restriction and suspension of business or other activities of natural persons or legal entities, if such activities adversely impact on the environment and human health.

For example, Green Salvation filed a lawsuit in the interests of A.G. Gatin and L.A. Gatina, citizens of Kazakhstan, against the Balkhash-Alakol’sky Environmental Department (a state agency), the Almaty City Mayor’s Office, Tsentrbeton Ltd and others, seeking acknowledgement that the findings of a state environmental review (expertiza) were invalid and enforcement of the obligation to suspend Tsentrbeton Ltd’s business activities. 

The reason for the lawsuit was that Green Salvation had carried out a check which established that a report of 27 February 2007 by the Almaty City Territorial Environmental Protection Department matched a section of Tsentrbeton Ltd’s ‘Environmental Protection Plan’. This meant that the report’s findings were unlawful, since the plan for the company’s production activities required a Category I State Environmental Review, which should have been carried out by the relevant central executive authority, and not the City Territorial Department; therefore the findings of the review must be acknowledged as invalid and Tsentrbeton Ltd’s business activities should be suspended.

The case has been considered by the courts on more than one occasion. 

By a judgment of Bostandyk District Court in the City of Almaty of 30 November 2009, upheld by rulings of the Appellate and Cassation Divisions of Almaty City Court of 14 January 2010 and 17 June 2010 respectively, Green Salvation’s claims were dismissed. 

In finding against the plaintiffs, the court pointed out that they were not challenging the contents of the state review findings: their demands were based on the claim that the review had not been carried out by an authorised person – that is, the plaintiffs agreed that the conclusions of the review were lawful and well founded. According to point 12 of the contested report, Tsentrbeton Ltd’s activities were categorised as a Class 3 public health risk. In that regard, in the opinion of the court, unless it were first acknowledged that Tsentrbeton Ltd’s activities had been wrongly categorised as a Class 3 public health risk, it would be premature to raise the question of whether appropriate persons had carried out the review.

The court also indicated that the findings of the state environmental review were not subject to independent appeal, since one type of evidence has no predetermined significance for the court and is subject to evaluation jointly with other evidence in the case. 

A further example. The Specialized Inter-District Economic Court for the City of Atyrau (in a judgment of 12 April 2011), in dismissing a lawsuit by Zaman, a public association, against the Administration of the Akim [Mayor] of the City of Atyrau seeking acknowledgement that Resolution No 744 of 22 July 2009, Resolution No 745 of 22 July 2009 and Resolution No 746 of 22 July 2009 were unlawful (relating to the right of temporary use, free of charge, for the construction of a specialised base for emergency response to oil spills during industrial development and exploitation of oil and gas fields), in addition to stating grounds for dismissal that related to missing the deadline for submitting a claim to the court and filing the lawsuit against the wrong defendant in the case (the Mayoral Administration), also said: “Under Article 47(1)(1) of the Environmental Code, projects for planned business and other activities and their accompanying environmental impact assessment materials are subject to state environmental review (expertiza). The plaintiff invokes the findings of a public environmental review; however, under Articles 66 and 67 of the Environmental Code, the findings of a public environmental review are of an advisory nature and must be reviewed in the course of state environmental review (expertiza). Thus, identification of the environmental risk posed by an installation and of its adverse environmental impact lies outside the competence of the plaintiff and is to be accomplished through a state environmental review (expertiza), which must be carried out according to the procedure established under the legislation in force”. 

Case-law research shows that when public environmental associations do not agree with the construction or renovation of an enterprise, as a rule they challenge the findings of the state environmental review (expertiza). 

In fact, under Article 48 of the Environmental Code, state environmental review (expertiza) is to be performed by an environmental protection authority and by local executive authorities within the bounds of their competence.

The legislation sets out rules according to which all citizens and public associations concerned are to be provided with an opportunity to express their opinion in the course of the state environmental review (Article 57(2) of the Environmental Code). Public associations have the right to establish expert committees to perform a public environmental review (Article 60 of the Environmental Code). The results of public environmental review are to be incorporated into a report on public environmental review, which is to be advisory in nature (Article 66(1) of the Environmental Code). The report on public environmental review is to be submitted to any local executive agency that has registered an application for public environmental review; any agency conducting state environmental review of the projected installation; the developer of the planned activities; agencies in charge of decision-making with regard to the implementation of the project under public environmental review; and the mass media (Article 66(5) of the Environmental Code). The developer of the planned activities must, within one month of receiving the report on public environmental review, consider the conclusions and recommendations contained therein and send its comments to the authority involved in state environmental review (expertiza) and to the organiser of the public environmental review. The findings of a public environmental review must be considered in the course of state environmental review (expertiza). The results of that consideration must be forwarded to the organiser of the public environmental review and to the environmental protection authority. The findings of a public environmental review may also be taken into account in decision-making by local executive agencies, financial institutions and the developer of the planned activities (Article 67(1) of the Environmental Code). Disputes relating to state environmental review shall be examined either through negotiations or in court proceedings. Any interested party, including the developer of the planned activity or a local executive authority, may submit disputes on issues relating to state environmental review to the environmental protection authority for examination through negotiations. Negative findings by the state environmental review (expertiza) cannot form the subject-matter of disputes (Article 58 of the Environmental Code).

In and of itself, a report on state environmental review has no legal consequences; it is carried out prior to any legal, organisational and business decisions being made as regards use of natural resources and impact on the environment and human health, since it will contain conclusions on the acceptability and possibility of making a decision to proceed with the project reviewed (Article 51 of the Environmental Code).

A court judgment is one of the grounds on which a project that has undergone state environmental review (expertiza) may be subject to repeat state environmental review (Article 47(2)(3) of the Environmental Code).

Thus, state environmental review (expertiza) is one of the bases on which a public authority may make a management decision on implementing the project that has undergone state environmental review. 

Consequently, a decision, act or omission of a state body or a local government authority under Chapter 27 of the Civil Procedure Code is subject to appeal if the decision was taken, the act performed or the omission made in the course of administrative and legal relationships which have arisen while fulfilling management functions.

So, within the meaning of point 1 of Regulatory Statute No 20 of the Supreme Court of 24 December 2010 and, taking into account the requirements of Article 14 of the Environmental Code, in the procedure laid down by Chapter 27 of the Civil Procedure Code, a public environmental association –  a legal entity – has the right to challenge a decision, act or omission of a state body if the decision was taken, the act performed or the omission made while fulfilling management functions in the relevant sphere of state administration.

An authoritative requirement of an authorised official or civil servant which has not been recorded in the form of a decision, but has, for the applicant, had any of the legal consequences provided for by Article 279(1) of the Civil Procedure Code is one of the acts that may be challenged under Chapter 27 of the Civil Procedure Code (point 6 of Regulatory Statute No 20 of the Supreme Court of 24 December 2010).

In particular, requirements of an authorised official or civil servant expressed orally in the course of fulfilling their executive and regulatory functions, government representation functions, state supervision or control are acts that may be challenged.

Non-performance by an authorised official or civil servant of obligations incumbent on him under legislative instruments (authorised instructions, provisions, regulations, orders) is an omission that may be challenged under Chapter 27 of the Civil Procedure Code. In particular, failure to respond to an application from a citizen or legal entity without full or partial examination or failure to give the applicant an answer that responds to the application on its merits, if review of this application falls within the competence of the authorised official or civil servant, must be an omission (point 7 of Regulatory Statute No 20 of the Supreme Court of 24 December 2010).

It is clear from the above that, when adjudicating claims from the public concerning acts or omissions by state bodies or local government authorities in connection with decisions on implementing a project that has undergone environmental review, the findings of the environmental review are not in and of themselves subject to separate judicial appeal, but are subject to evaluation by the court alongside other evidence in the case, since under Article 18(2) of the Civil Procedure Code no evidence has a predetermined significance for the court. In other words, the findings of an environmental review are subject to evaluation by the court when resolving legal cases where claims are filed by the public challenging an act or omission of a public authority or authorised official.

Conclusions and proposals:

Analysis of judicial practice in cases in the relevant category has shown that on the whole the courts apply the provisions of environmental legislation correctly. On the other hand, the courts do not always correctly define and clarify the full range of circumstances which are significant for the case, and this may lead to incorrect interpretation and application of the law. When hearing cases in this category, the courts must be governed by the provisions of the Environmental Code and by international agreements ratified by the Republic of Kazakhstan, and must meticulously analyse all the evidence presented by the parties.

The existing regulatory statute on issues of practical application of environmental legislation by the courts was laid down in 2000 (when the Law on Environmental Protection applied), yet the Environmental Code, adopted in 2007, is now in force. Particularly mindful of this, we propose that the drafting of a new edition of the regulatory statute be included in the plan of work for the Supreme Court’s plenary session; this should also reflect the directions taken by case-law relating to compliance with the provisions of the Aarhus Convention.  

Considering that the Republic of Kazakhstan has acceded to, signed, approved and/or ratified more than 20 international instruments on environmental protection which – under Article 4(3) of the Constitution – have priority over its laws and are to be directly implemented, we suggest that it is essential to send a list of international instruments to all oblast’ courts for guidance in their work. 

In the aim of ensuring correct, uniform application of the legislation, it is proposed: 

· to discuss the results of this summary at a meeting of the judges of the Court’s Supervisory Civil and Administrative Division;

· after this discussion, to send the summary to the oblast’ courts for discussion, study and subsequent practical use; 

· to publish an overview in the Bulletin of the Supreme Court of the Republic of Kazakhstan;

· to collect suggestions for improving environmental legislation, based on the outcome of discussions of this summary by the Supervisory Civil and Administrative Division of the Supreme Court and by the oblast’ courts, and to send these to the Ministry of Environmental Protection (the responsible authority) for consideration and use in its work;

· to continue the practice of conducting seminars, training sessions and conferences at the oblast’ courts, jointly with environmental NGOs, on issues relating to implementation of the Aarhus Convention;

· to continue the practice of studying issues relating to implementation of the Aarhus Convention at the Institute of Justice, on courses to improve the skills of court staff and also in the educational programme run by the higher courts for training probationary judges. 

The Supervisory Civil and Administrative Division of the Supreme Court  

Section for Organisation and Analysis, Supreme Court Department for Oversight of Court Activities, (Supreme Court administration)


