With deep regret I must report that by the end of November of 2009 the Government of Ukraine did not take appropriate actions to resolve the problems identified by the Committee in its Finding in 2005. Thus Ukraine did not fulfill the decision of the 3rd MOP and still remains in the state of non-compliance with its obligations under the Aarhus Conventions. 
In 2008 Ukraine adopted an Action Plan that was supposed to lay down activities and schedule for bringing Ukraine in compliance with the Convention and specifically for resolving the problems identified by the Committee earlier. The Committee did not accept the Action Plan as adequate.  The Action Plan has not been carried out properly and furthermore remains inadequate.
I. Legislative measures
None of the legislative measures provided by the Action Plan and scheduled for the November of 2009 has been fulfilled yet. The Action Plan promised that the Ministry of Environmental Protection would propose several pieces of new or amended legislation.  The Plan did not make any commitment to actual adoption of any of the legislation.  However, even the promises to propose have not been kept, and where some amendments are proposed they do not comply with the Aarhus Convention.
As you may see from the recent Report of the Government, as of today, the only law of Ukraine which is planned to be amended is the Law “On Environmental Protection”. The amendments concern the definition of “environmental information”. The law draft which EPL commented made domestic definition closer to the one in the Convention, but still did not include all of the types of information. It still does not include “information on activities affecting or likely to affect the elements of the environment” and fully lays aside paragraph 3C of Article 2. Although EPL pointed out these defects, the Government did not take them into consideration.
The Code of Ukraine on Administrative Responsibility has not been amended. There is no even a draft law amending the Code to strengthen liability for infringement of the right to environmental information. 

The Law of Ukraine “On State Environmental Expertisa” (a procedure of Environmental Impact Assessment) which was adopted prior ratification of the Convention has never been amended with the provisions on public access to the information on which authorities base their decisions, on public participation and access to texts of the decisions. 
Ukraine committed in its Action Plan to adopt Regulations on Access to Environmental Information and On Public Participation by June 2009. This is needed to create clear domestic regulations of time frames and procedures for public consultations, commenting and making available to the public information on which decisions are based. However, such Regulations have not been adopted. There are raw drafts which the Government talks in its Report. However, these drafts are of very poor quality and were severely criticized by public and experts. Although, the Government strive to adopt these regulations as soon as possible they have not been even made available either via Internet, or mass media. Regulations on Public Environmental Automated Informational Network and Model Statute for Regional Aarhus Center that the Government’s Action Plan committed to design by August of 2009 have not been developed yet.
Thus, as for today not a single piece of domestic legislation or regulations has been enacted or amended in order to implement the decision of MOP3. Domestic legislation remains absolutely the same as at the time when the final decision on the Danube-Black Sea canal was made.
II. Practical measures
The Action Plan obliged the Ministry and its regional offices to post on their official web-pages all the statements of impact within the meaning of Article 6.2 of the Convention as well as all the Conclusions of State Environmental Expertize/SEE (final decision in the course of EIA). As for today there are only five conclusions of SEE on the web-page of the Ministry (a few hundred are issued every year) whereas some regional offices not only fail to post, but also deny public access to such documents upon requests considering all the conclusions of SEE to be a confidential information either of a state, or a developer.  No statements of impact are available on the Internet. A month ago, EPL won a lawsuit challenging the regulation of Lviv regional office of environmental protection by which all the conclusions of SEE were classified as confidential. The regional office is challenging the decision in the court of appeal. As for now, not only documents that the decisions are made upon, but also texts of the decisions are confidential in some regions of Ukraine. The Ministry is aware of the situation, but is doing nothing. 
The Interministerial Working Group on the implementation of the Decision of the Parties to the Convention, promised in the action Plan, does not function or exist yet. 

III. Capacity building

The capacity building activities that are indicated in the recent report, have nothing to do with the capacity building activities recommended by the Committee. The one was public hearings on draft regulation and the other one – on PRTR, both sponsored by international organizations.  During 2009 there was not a single training or seminars conducted either for the officials charged with decision-making, or judiciary as to rights enshrined in the Convention. 
Capacity building of officials is crucial since even when there are appropriate laws and regulations in place, officials often ignore them and deny access to information or do not involve public in decision-making. A few days ago in Copenhagen Ukraine was awarded the “Fossil of the Day” Award, a so-called prize given to countries which play a bad role in climate negotiations. Ukraine was awarded this dishonor for denying public access to information regarding the amount of money received from Japan for trading carbon credits and how money are going to be spent. Thus there is a strong need for both trainings of officials and essential increase in the penalty for infringement of the rights set out in the Convention and implementing domestic legislation.
IV. Conclusions and recommendations
There has been NO change either in legislation or practice of public participation in environmental decision-making since the final decision on canal construction was made.
Thus, EPL would recommend the Government of Ukraine to amend its Action Plan by prolonging it for at least two more years and adding the following concrete actions:
A. Legislative amendments:

1. To amend the Law of Ukraine “On State Ecological Expertize” to include clear provisions which would insure that public participation within the scope of State Ecological Expertize is carried out according to the provisions of Article 6 of the Convention, insuring that 
a. Adequate public participation is required in the course of EIA and SEE;
b. Specific timeframes for the public consultation process are set, in particular the time for the public to prepare and submit comments; 
c. It is responsibility of a decision-making authority, not a developer, to conduct procedure and take into account results of public participation;
d. Sufficient time is given for public officials to take any comments into account in a meaningful way; 
e. Public has free access to all the information that conclusions of SEE are made upon;

f. Materials of EIA and other information provided by developer in the course of SEE is not protected from disclosure based on the “ownership” and that the disclosure of the EIA studies in their entirety is considered as the rule, with the possibility for exempting parts of them as an exception to the rule;

g. Texts of conclusions of SEE, along with the reasons and considerations on which they are based, are publicly available.
2. To amend the Law of Ukraine “On environmental protection” to include all of the types of environmental information set out in Article 2 of the Convention;
3. To insure that the following provisions are imbedded in the domestic laws:

h. Public has free access to environmental information notwithstanding the authority which has issued or is keeping it and regardless of its volume;

i. Public authorities obtain and keep environmental information on which they base their decisions, not limiting only to materials of EIAs;

j. All the licenses, permits, conclusions of SEE and other licensing documents concerning activities which may impact the environment are kept in the licensing authority and the public has free access to such documents including via Internet. 
4. To amend Article 212-3 of the Code of Ukraine on Administrative Delicts to establish liability for unreasonable classification of information as state secret, confidential, protected under intellectual property rights and other secrets established by law and to increase sanction for the breach of this Article in order to make it efficacious (today it is only €35).
5. To adopt regulations on public participation in strategic decision-making 

k. Creating clear domestic regulations insuring that laws and regulations, policies, plans, programs and other strategic decisions which may impact the environment are developed with public participation according to the provisions of the Convention;
6. To adopt regulations on procedure of public participation in the course of decision-making on activities which may impact or are impacting the environment including the provision insuring that:
l. The public should participate in all the decisions regarding activities which may adversely impact the environment notwithstanding the authority which makes decisions;

m. Specific timeframes for the public consultation process are set, in particular the time for the public to prepare and submit comments and sufficient time is given for public officials to take any comments into account in a meaningful way; 
n. Public has free access to all the information that decisions are made upon;
o. All the materials provided by developer in the course of decision-making process are not protected from disclosure based on the “ownership”;

p. Texts of decisions, along with the reasons and considerations on which they are based, are publicly available.
B. Capacity building:
1. Periodically conduct trainings for officials charged with decision-making on environmental matters as to access to information and public participation procedures both for relevant Ministries (environmental protection, transport, industry, health protection and other) themselves and their regional offices;
2. Prepare, publish and disseminate manuals regarding access to information and public participation procedures both regarding individual and strategic decisions among officials charged with decision-making and those handling public requests specially of regional offices;
3. Conduct trainings for judiciary on provisions of the Aarhus Convention and relevant domestic legislation.
4. Periodically conduct meetings with the public regarding improvement of access to information and public participation and further implementation of the Aarhus Convention.

