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1. I, the Applicant, seek permission to appeal against the decision of the Judge, Mr 

Justice Mitting, to refuse permission to apply for judicial review of the failure of 

London Borough of Merton Council to adopt a Screening Opinion for planning 

applications 13/P2192, 14/P4189, 14/P4301 and 15/P0121. Alternatively, I seek 

permission to apply for judicial review. The Judge refused permission on 20 March 

2015, and considered the application to be totally without merit (see Order on 

pages A48-49). 

 

2. I also seek permission to appeal against the Judge’s allocation of costs. 

 

Grounds of Appeal 

3. I seek permission to appeal on the following grounds, broadly reflecting those 

grounds pursued before the Judge: 

 

a) Ground 1 

The failure of Merton Council to adopt a Screening Opinion for subsequent 

planning applications 13/P2192, 14/P4189, 14/P4301 and 15/P0121 is a breach of 

Regulation 9 of the Town and Country Planning (Environmental Impact 

Assessment) Regulations 2011. 

 

(b) Ground 2 

The adoption of the negative Screening Opinion for the principal planning 

application 12/P0418 was defective - in the absence of a valid Screening Opinion 

Merton Council is allowing Schedule 2 development to proceed unlawfully. 

 

(c) Ground 3 

Even if the original Screening Opinion (for principal planning application 

12/P0418) was valid at the time it was adopted, Merton Council has a duty to 

reassess the environmental impacts of the project before granting subsequent 

consents because subsequent environmental information has become available 

which was not considered in the original Screening Opinion. 
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(d) Ground 4 

The amount of costs awarded against me is unreasonably high considering the pre-

action conduct of the Respondent and Interested Parties and the fact that this is an 

Aarhus Convention claim. 

 

4. All grounds are arguable and have a real prospect of success. Further, the issues 

raised are of general public importance, concerning access to environmental 

information and public participation in the decision-making process. 

 

5. The main objective of my claim is to have the environmental impacts of the 

project assessed. This would not involve an onerous cost for the relevant parties, 

and, if such an assessment resulted in the implementation of mitigation measures, 

would protect and/or reduce the impacts on the environment for the benefit of the 

public. 

 

Background 

6. In February 2012 a planning application was submitted to London Borough of 

Merton Council for redevelopment of the former Nelson Hospital site including its 

car park (planning application reference number 12/P0418). The site falls partly 

within, and partly adjacent to, three designated conservation areas, some parts of 

which are also covered by Article 4 Directions. There is a Grade II listed building 

(former home of architect J S Brocklesby and, more recently, Merton Park Film 

Studios) situated close to the northeastern corner of the site. The site is within an 

Archaeological Priority Zone, and the entire borough is a designated Air Quality 

Management Area (AQMA). Five different species of bat use the site as 

commuting and foraging habitat. 

 

7. Existing hospital buildings on the eastern part of the site (Site 1) would be 

demolished and replaced with a new healthcare centre providing GP and other 

community health services, a pharmacy and café as well as 68 car parking spaces. 

Buildings on the western part of the site (Site 2) would be demolished and replaced 

with an “assisted living development” comprising private apartments with 

communal facilities such as living, dining, laundry, etc. and 21 car parking spaces 

in the grounds. A site plan is available at page D1. 
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8. Redevelopment of the site includes: 

 almost doubling the amount of building area from ~5,600 sqm to ~10,500 

sqm; 

 approximately fourteenfold increase in the use of the health centre from 

~20,000 patients per year to ~275,000 patients per year; 

 removal of more than 10,000 tons of contaminated soil from the western 

part of the site; 

 removal of ~60 mature trees (some approaching 100 years old and most of 

which were previously protected by Tree Preservation Orders or by virtue of 

being situated within the conservation area); and 

 relocation of the health centre car park to a position between the new health 

centre and residents’ gardens, with the addition of lighting and CCTV. 

 

9. A number of reports and statements were submitted with the application, 

including an Archaeological Impact Assessment, Ecology Report (with bat survey), 

Flood Risk Assessment, Demolition Plan, Transport Assessment, Tree Survey and 

Landscape Statement – but without the benefit of a Heritage Statement, Air Quality 

Assessment, Daylight & Sunlight Assessment, Noise Assessment or 

Ground/Geotechnical Survey.  

 

10. Planning applications and associated documents are held by the Council on an 

online planning register called “Planning Explorer”. There are no paper documents 

available for public scrutiny. The public can access the online planning register via 

the internet or using computer terminals available in the council offices. 

 

11. The principal planning application (12/P0418) also included a request for a 

Screening Opinion, as it is Schedule 2 development (urban development project 

exceeding 0.5 hectares) (see pages E1-7). 

 

12. A negative Screening Opinion (pages F1-3) was adopted by the Council on 12 

March 2012, but was not placed on the planning register until July 2014.  
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13. An Environmental Noise Assessment (also referred to as the Noise Survey, 

pages G1-11) was submitted to the Council in May 2012, but only uploaded to the 

register in July 2014. It predicts noise levels from the health centre will average 

over 50-55 decibels at neighbouring homes, in breach of World Health 

Organisation recommended limits for the protection of health and quality of life. 

 

14. Application 12/P0418 was considered by the Council’s planning application 

committee in September 2012 when the committee resolved to grant planning 

permission.  

 

15. In October 2012, as a representative of 56 local residents, I wrote to the 

Council alleging that the application had not been considered properly, in particular 

the impacts upon the conservation areas and neighbour amenity, and requesting 

that the decision be reconsidered. Following a two-stage complaints process, the 

Council declined, so a complaint was submitted to the Local Government 

Ombudsman (LGO) in January 2013. The LGO investigation is still ongoing.  

 

16. A Decision Notice (J1-10) granting conditional planning permission was issued 

by the Council in December 2012, however it was not uploaded to the planning 

register until September 2013. It contains 50 conditions, a significant number of 

which require further approval from the Council before different “phases” of the 

development can proceed.  

 

17. Over the following months, a number of subsequent planning applications were 

submitted to the Council in order to discharge these conditions (see Chronology of 

Events, pages A31-32). Most of these applications required approval before 

development could commence. None have been issued with a Screening Opinion to 

date. 

 

18. Building work began on Site 1, the health centre, in February 2013. It is now 

complete and use began in April 2015. Although most of the pre-commencement 

conditions for Site 2, the assisted living development, have not yet been 

discharged, building work has been underway for several months - including 

groundworks, piling, foundations and some brickwork. 
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19. During the course of the LGO’s investigation, it became clear that some 

documents relating to environmental matters (such as the statutory consultees 

responses, the Screening Opinion and the Environmental Noise Assessment) had 

not been placed on the planning register. 

 

20. In April 2014, I wrote to the Secretary of State for Communities and Local 

Government to explain that there did not appear to be a Screening Opinion for the 

principal application 12/P0418, and to request that he provide a Screening Opinion 

and Direction for subsequent application 13/P2192 under Regulation 4(8)(b) of the 

Town and Country Planning (Environmental Impact Assessment) Regulations 

2011. By July 2014, staff at the National Planning Unit had managed to obtain a 

copy of the Council’s original Screening Opinion (for 12/P0418) – a copy was sent 

to me and the Council uploaded a copy to the planning register. On 20 August 

2014, a Senior Planning Manager from the National Planning Unit responded to me 

to say that the Secretary of State “declines to issue a screening opinion in this 

case”. 

 

21. On 28 August 2014 I submitted a request to Merton Council to adopt a 

Screening Opinion for planning application 13/P2192 under Regulation 9 of the 

Town and Country Planning (Environmental Impact Assessment) Regulations 

2011, in light of the inadequacy of the original Screening Opinion for the principal 

application (12/P0418) and the emergence of new environmental information. 

Some correspondence followed but the Council failed to confirm whether or not it 

intended to adopt a new Screening Opinion for the subsequent applications. 

 

22. The approval of application 14/P4189 on 29 December 2014 in the absence of a 

Screening Opinion, following the approval of earlier subsequent applications 

without a Screening Opinion, indicates that the Council does not intend to adopt 

one. 
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Ground 1 

The failure of Merton Council to adopt a Screening Opinion for subsequent 

planning applications 13/P2192, 14/P4189, 14/P4301 and 15/P0121 is a breach 

of Regulation 9 of the Town and Country Planning (Environmental Impact 

Assessment) Regulations 2011. 

 

23. Planning applications 13/P2192, 14/P4189, 14/P4301 and 15/P0121 are 

subsequent applications for the approval of conditions relating to planning 

permission granted for the redevelopment of the former Nelson Hospital in Merton 

Park, SW London, under application number 12/P0418. 

 

24. Authorisation within the meaning of EIA Directive 85/337 may consist of a 

combination of several distinct decisions when the national procedure which allows 

the developer to be authorised to proceed with a project includes several 

consecutive steps. See Case C-508/03 Commission v United Kingdom [2006] ECR 

I-3969, paragraphs 100-103: 

100. As to those submissions, it should be noted that Article 1(2) of that 

directive defines ‘development consent’ for the purposes of the directive 

as the decision of the competent authority or authorities which entitles 

the developer to proceed with the project. 

101. In the present case, it is common ground that, under national law, a 

developer cannot commence works in implementation of his project until 

he has obtained reserved matters approval. Until such approval has been 

granted, the development in question is still not (entirely) authorised. 

102. Therefore, the two decisions provided for by the rules at issue in the 

present case, namely outline planning permission and the decision 

approving reserved matters, must be considered to constitute, as a whole, 

a (multi-stage) ‘development consent’ within the meaning of Article 1(2) 

of Directive 85/337, as amended. 

103. In those circumstances, it is clear from Article 2(1) of Directive 85/337, 

as amended, that projects likely to have significant effects on the 

environment, as referred to in Article 4 of the directive read in 

conjunction with Annexes I and II thereto, must be made subject to an 

assessment with regard to their effects before (multi-stage) development 

consent is given (see, to that effect, Case C-201/02 Wells [2004] ECR I-

723, paragraph 42). 
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25. In addition, the Court stated in Barker (C-290/03, Barker [2006], paragraph 

48):  

48. If the national court therefore concludes that the procedure laid down by 

the rules at issue in the main proceedings is a consent procedure 

comprising more than one stage, one involving a principal decision and 

the other involving an implementing decision which cannot extend 

beyond the parameters set by the principal decision, it follows that the 

competent authority is, in some circumstances, obliged to carry out an 

environmental impact assessment in respect of a project even after the 

grant of outline planning permission, when the reserved matters are 

subsequently approved (see, in this regard, Commission v United 

Kingdom, paragraphs 103 to 106). This assessment must be of a 

comprehensive nature, so as to relate to all the aspects of the project 

which have not yet been assessed or which require a fresh assessment. 

 

26. Regulation 9 of the Town and Country Planning (Environmental Impact 

Assessment) Regulations 2011 provides for the assessment of a project at a 

subsequent stage in the multi-stage consent procedure: 

 

9. Where it appears to the relevant planning authority that— 

(a) an application which is before them for determination— 

(i) is a subsequent application in relation to Schedule 1 or 

Schedule 2 development; 

(ii) has not itself been the subject of a screening opinion or 

screening direction; and 

(iii) is not accompanied by a statement referred to by the applicant 

as an environmental statement for the purposes of these 

regulations; and 

(b) the original application was not accompanied by a statement 

referred to by the applicant as an environmental statement for the 

purposes of these Regulations, paragraphs (4) and (5) of regulation 

5 shall apply as if the receipt or lodging of the application were a 

request made under regulation 5(1). 
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(a) Application 13/P2192 

27. This is a subsequent application for approval of 16 pre-commencement and two 

pre-occupation conditions to the principal planning permission. It concerns that 

part of the project which is being developed by the 2
nd

 interested party, McCarthy 

and Stone. It was registered on the Council’s online planning register in July 2013. 

The Judge claims that my challenge is out of time, and refers to five pre-

commencement conditions which were approved in November 2013 and April 

2014 (see documents on pages K1-4), however he does not refer to the remaining 

11 pre-commencement conditions still awaiting approval as part of this application.  

 

28. Under Regulation 9, Merton Council is required to adopt a Screening Opinion 

within a 3-week period (or such longer period as may be agreed in writing with the 

person making the request) as specified in Regulation 5(5). 

 

29. No Screening Opinion for this subsequent application has been adopted to date. 

The partial approval of some conditions in November 2013 and April 2014 in the 

absence of a Screening Opinion indicates that the Council has no intention of 

adopting one. Despite the fact that most of the pre-commencement conditions have 

not yet been approved, McCarthy and Stone are proceeding with the development. 

  

30. The Judge has failed to consider those remaining conditions still awaiting 

approval and has thereby overlooked the fact that this project is not yet completely 

authorised to proceed and that a Screening Opinion is still required. 

 

(b) and (c) Applications 14/P4189 and 14/P4301 

31. These applications are for the approval of conditions to the principal planning 

permission. These particular conditions require approval before the development 

can be occupied. 

 

32. The Town and Country Planning Act 1990, Section 55, defines development 

as: 

“… the carrying out of building, engineering, mining or other operations in, 

on, over or under land, or the making of any material change in the use of any 

buildings or other land.” 
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33. The original planning permission granted permission to redevelop the former 

Nelson Hospital site (previously use class D1), to create a health centre with 

associated pharmacy, café and car parking, and a block of “assisted living” 

apartments with some communal facilities (permitting mixed use, including both 

D1 and C2 use classes). The change of use therefore forms part of the 

development. 

 

34. Regulation 2(1) of the EIA Regulations defines a “subsequent application” as: 

“…approval of a matter where the approval- 

(a) is required by or under a condition to which a planning permission is 

subject; and 

(b) must be obtained before all or part of the development permitted by the 

planning permission may be begun” 

 

35. The Judge considers that the conditions approved in these two applications 

were not discharged pursuant to a “subsequent application” because no part of the 

application was for approval of a matter where the approval must be obtained 

before all or part of the development may be begun. But without approval of the 

pre-occupation conditions, that part of the development that constitutes the change 

of use cannot “be begun”. The Judge has erred in finding that these applications are 

not “subsequent applications” as defined by the EIA Regulations.  

 

36. In Case C-275/09 Brussels Hoofdstedelijk Gewest and Others [2011], the Court 

determined that where a decision constitutes a stage in a procedure which then 

grants the right to proceed with an activity forming part of a project within the 

meaning of Article 2(1) of the EIA Directive, then an environmental assessment 

may be necessary: 

29. As the Advocate General points out at point 28 of his Opinion, while it is 

established case-law that the scope of Directive 85/337 is wide and its 

purpose very broad (see, inter alia, Abraham and Others, paragraph 32, 

and Ecologistas en Acción-CODA, paragraph 28), a purposive 

interpretation of the directive cannot, in any event, disregard the clearly 

expressed intention of the legislature of the European Union. 
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30. It follows that, in any event, the renewal of an existing consent to operate 

an airport cannot, in the absence of any works or interventions involving 

alterations to the physical aspect of the site, be classified as a 

‘construction’ within the meaning of point 7(a) of Annex I to Directive 

85/377. 

31. It should nevertheless be pointed out that in the proceedings before the 

Court, in particular at the hearing, some of the applicants in the main 

proceedings submitted that, since the expiry of the period for 

transposition of Directive 85/337, the infrastructure of 

Bruxelles-National Airport has undergone alteration works without an 

environmental impact assessment being carried out. 

32. In that context, it should be noted that, according to the established 

case-law of the Court, in a case involving a permit, such as that at issue 

in the main proceedings, which does not formally concern an activity 

subject to an environmental impact assessment for the purposes of 

Annexes I and II to Directive 85/337, it may nevertheless be necessary 

for such an assessment to be carried out where that measure constitutes a 

stage in a procedure the ultimate purpose of which is to grant the right to 

proceed with an activity which constitutes a project within the meaning 

of Article 2(1) of the directive (see, to that effect, Abraham and Others, 

paragraph 25). 

 

37. Approval of the pre-occupation conditions in this case is required in order for 

the activity (i.e. use of this part of the project as a health centre) to proceed. 

Therefore these applications must be “subsequent applications” as defined by 

Regulation 2. 

 

(d) Application 15/P0121 

38. The planning register contains a copy of an automated email from the Planning 

Portal, dated 6 January 2015, which states “A Approval of details reserved by 

condition has been submitted on-line to your LPA using the Planning Portal” (sic). 

This application was uploaded to the planning register on or around 12 January 

2015 with an initial status listed as “new”. The status was changed to “registered” 

on the 15 January 2015. My claim form requesting permission for judicial review 

was issued in person at the administrative office of the Court on 6 February 2015, 

22 days after the Council listed the application as “registered”. 

 



 12 

39. The Judge states that the three weeks time-limit for adoption of a Screening 

Opinion had not elapsed when the claim form was issued, but this does not concur 

with the dates above. 

 

Ground 2 

The adoption of the negative Screening Opinion for the principal planning 

application 12/P0418 was defective - in the absence of a valid Screening 

Opinion Merton Council is allowing Schedule 2 development to proceed 

unlawfully. 

 

40. The Judge appears to have misunderstood my ground of challenge. He says it 

involves a challenge to the Screening Opinion adopted in March 2012 and the grant 

of planning permission of December 2012. This is not my intention. My challenge 

is to the fact that the Council is allowing Schedule 2 development, which is 

awaiting consent and assessment of its effects on the environment, to be 

implemented without those assessments being made. This infringes Articles 2(1) 

and 4 of the EIA Directive. As the validity of the original Screening Opinion has a 

bearing on whether environmental matters have or have not been assessed, then it 

must, inevitably, be included in consideration of this ground of challenge. 

 

41. Case C-98/04 Commission of the European Communities v United Kingdom of 

Great Britain and Northern Ireland concerned the potential for situations to arise 

where planning legislation may allow a project to be implemented without prior 

environmental assessment or consent in breach of the EIA Directive. Paragraphs 33 

and 34 of the Opinion of Advocate General Ruiz-Jarabo Colomer include the 

following comments: 

33. If those responsible for monitoring the lawfulness of town planning do 

not react on learning that a facility is operating without an assessment of 

its effects on the environment having been carried out, or, where its scale 

is evident, do not require its assessment, they are tacitly consenting to it 

and, thereby, contravening the directive. The fact that, by reason of the 

passage of time and in the light of the principle of legal certainty, it was 

not appropriate to take enforcement action, does not make conduct which 

was previously on the margins of the law ‘lawful’; it merely precludes 

any reassessment of the past in order to safeguard the stability of legal 

relations, which is one of the pillars of our coexistence in society. That 
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conclusion does not preclude those harmed by the unlawful conduct from 

obtaining compensation on other grounds such as the responsibility of 

the State in breach to safeguard property rights, which the position of the 

United Kingdom Government would undermine. 

34. In short, the obligation on the Community Member States to adopt the 

rules necessary to achieve the result sought by the directive is binding on 

all public authorities under the third paragraph of Article 249 EC, so that 

national legislation which allows the administration to take no action and 

allow a project awaiting consent and assessment of its effects on the 

environment to be implemented without those assessments being made 

infringes Articles 2(1) and 4 of the directive, as the United Kingdom 

Government accepts. 

42. By turning a “blind eye” to the ongoing implementation of this development, 

which itself is a project awaiting consent and assessment of its effects on the 

environment, the Council, and the Court, would be infringing Articles 2(1) and 4 of 

the EIA Directive, as described above. 

 

43. My failure to challenge the original Screening Opinion within the required time 

does not make it correct or valid – it just means that I can no longer challenge it 

directly. However, the original Screening Opinion is clearly invalid; new Screening 

Opinions have not been adopted for subsequent applications as required by 

Regulation 9; yet the current project is proceeding. It is likely to have an impact 

upon the environment, and remains in need of proper environmental assessment. 

 

44. The Judge makes reference to the fact that the Screening Opinion was adopted 

in March 2012 and that planning permission was granted in December 2012, but 

makes no reference to the fact that these decisions were not put onto the planning 

register, where they could be inspected, and challenged, by the public (or planning 

committee members) until July 2014 and September 2013 respectively.  

 

45. Withholding these documents (and the Environmental Noise Assessment) from 

the public until long after they were created, and planning permission granted, 

undermines the principles of the Aarhus Convention.  

 

46. In Cooper v HM Attorney General [2010] EWCA Civ 464, Lady Justice Arden 

comments: 
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12. The question of the need for an EA is not a mere technical issue, such as, 

for instance, a question about the correctness of a customs classification. 

There is no doubt but that the EIA Directive regulates an important area 

of life for the European Union, namely the conditions which must be 

fulfilled to protect the environment if there is development. As Mr 

McCracken submits, the EIA Directive is an important piece of 

legislation. 

13. Moreover, one of the aims of the EIA Directive is to bring direct public 

participation into decision-making where those decisions may have 

significant environmental effects… 

… 

16. Accordingly, public and democratic participation is an aim of the EIA 

process in its own right, and is to be treated as intrinsically valuable, over 

and above its contribution to informed decision-making. The European 

Court of Human Rights has also recognised that a person has a right 

under article 8 of the European Convention on Human Rights to be 

provided with information on environmental issues as this enables him to 

assess the risk to him of some proposed activity which may be harmful to 

him (see, for example, McGinley and Egan v United Kingdom [2000] 

ECHR 21825/93). 

 

47. It would have been impossible for the public to challenge the original 

Screening Opinion or planning permission within six weeks of them being made. 

By the time the Screening Opinion was made public, a new Screening Opinion was 

already required for subsequent applications under Regulation 9, so it seemed 

pointless (and a waste of the Court’s time) to challenge what was, essentially, 

already a redundant document. 

 

48. However, I did not anticipate at that time that the Council would fail to adopt a 

new Screening Opinion. The position today is that a number of “subsequent 

applications” have been approved by the Council (in addition to those that are the 

subject of this appeal) without the benefit of a new Screening Opinion as required 

by Regulation 9 and consequently without prior environmental assessment. 

 

49. In Case C-83/03, Commission v Italy – Fossacesia [2005], paragraph 20, the 

Court states: 
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20. Where, in the exercise of the power laid down in the second paragraph of 

Article 4(2) of Directive 85/337, a Member State defines general rules 

for determining whether projects falling within Article 4(2) must be 

made subject to prior assessment of their effects on the environment 

before consent is given, the infringement of those rules necessarily 

constitutes an infringement of the combined provisions of Articles 2(1) 

and 4(2) of Directive 85/337. 

 

Ground 3 

Even if the original Screening Opinion (for principal planning application 

12/P0418) was valid at the time it was adopted, Merton Council has a duty to 

reassess the environmental impacts of the project before granting subsequent 

consents because subsequent environmental information has become available 

which was not considered in the original Screening Opinion. 

 

50. The Judge finds that the matters relied on are not new and were covered in the 

original Screening Opinion and/or the conditions of the planning permission.  

 

51. However, it is a requirement of the EIA Regulations that the environmental 

impacts are considered before the grant of permission. It is not permitted to rely on 

information being provided in the future via conditions (Younger Homes 

(Northern) Ltd. v First Secretary of State & Anor [2004] EWCA Civ 1060, 

paragraph 41). 

 

52. Birch v Barnsley Metropolitan Borough Council [2010] EWCA Civ 1180, 

concerned an application for use of land as a composting facility. Lord Justice 

Sullivan considered the situation where it is proposed to control environmental 

impacts through conditions to the planning permission: 

22. … The approach adopted in the screening opinion, which merely stated 

that the impacts "should be ... controllable" was not merely inadequate, it 

was contrary to the underlying purpose of the Regulations (see R(Lebus) 

v South Cambridgeshire District Council [2002] EWHC 2009 (Admin) at 

paragraph 45 and Bellway v Gillespie [2003] EWCA Civ 400 per Laws 

LJ at paragraph 46. 

23. An EIA was required so that the proposed controls could be identified 

and their adequacy thoroughly tested through the EIA process. In the 

absence of a condition in the planning permission prescribing, perhaps by 

http://www.bailii.org/ew/cases/EWHC/Admin/2002/2009.html
http://www.bailii.org/ew/cases/EWCA/Civ/2003/400.html
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reference to the Protocol, some minimum standard for the material to be 

spread, it would necessarily be a question of fact and degree whether the 

material which was being spread was still waste or had ceased to be 

waste. The Protocol would certainly be relevant for the purpose of 

answering that question and might well be adopted by the decision-

maker as the relevant standard. But not having been expressly 

incorporated into the planning permission, it could not be assumed that it 

would necessarily be determinative. 

24. It is precisely this kind of issue -- what controls or conditions are 

necessary in order to ensure that there will be no cumulative impact -- 

that should have been considered in an EIA. I would also accept Mr 

Hyam's submission that the council's "wait and see, and serve an 

enforcement notice if necessary" approach is the very antithesis of the 

precautionary principle which underlies the Directive. Recital 1 to the 

Directive is in this terms: 

"Whereas the 1973 and 1977 action programmes of the European 

Communities on the environment, as well as the 1983 action programme, 

the main outlines of which have been approved by the Council of the 

European Communities and the representatives of the Governments of 

the Member States, stress that the best environmental policy consists in 

preventing the creation of pollution or nuisances at source, rather than 

subsequently trying to counteract their effects; whereas they affirm the 

need to take effects on the environment into account at the earliest 

possible stage in all the technical planning and decision making 

processes; whereas, to that end, they provide the implementation of 

procedures to evaluate such effects;" 

 

53. The original Screening Opinion, for principal planning application 12/P0418, 

was adopted on 12 March 2012. 

 

54. Impacts on the heritage landscape were expressly excluded from the Screening 

Opinion. It was not known that English Heritage had not received the Council’s 

notification of the planning application until 31 January 2013 (see email at page 

N1). The Conservation Officer’s opinion of the “dominant impact” of the 

development was given to the Local Government Ombudsman on 23 August 2013 

(see pages P1-2). 

 

55. The Environmental Noise Assessment is dated May 2012 (see pages G1-11). It 

predicts that noise levels in the health centre car park adjacent to residents’ back 

gardens will exceed an average of 55db per hour for all 10 hours that were 
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assessed, in breach of World Health Organisation recommended limits (see page 

G10). Therefore, it could not have been considered in the Screening Opinion. 

(Please note also that this report was not added to the planning file, where it could 

be viewed by the public, until July 2014). 

 

56. Although Condition 34 of the planning permission required a noise report and 

details of noise mitigation/attenuation methods to be submitted and approved, in 

order to accord with the EIA Regulations this is only permissible where the impact 

is unlikely to be significant. The Environmental Noise Assessment indicates that 

significant noise impact was anticipated.  

 

57. The applicant’s bat survey records five different species of bat using the 

development site for commuting and foraging. There is no reference to bats or 

protected species in the Screening Opinion. The letter from Natural England (pages 

S1-3), advising that permission may be granted subject to conditions requiring a 

detailed mitigation and monitoring strategy for bats, is dated 13 March 2012 – the 

day after the Screening Opinion was adopted. No such conditions were included in 

the planning permission. 

 

58. The plan submitted to the Council by McCarthy and Stone, illustrating that part 

of the development fails to meet the Building Research Establishment’s 

Obstruction Angle Test (failure of which indicates that the new development will 

cause “significant” loss of light to the nearest neighbouring home) is dated March 

2013 – a year later (see page R1). 

 

59. The evidence does not support the Judge’s finding that subsequent 

environmental information was not new and was considered in the original 

Screening Opinion. 
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Ground 4 

The amount of costs awarded against me is unreasonably high considering the 

pre-action conduct of the Respondent and Interested Parties and the fact that 

this is an Aarhus Convention claim. 

 

60. I consider that the Judge’s Order that I pay £5,000 costs to the Council is 

unfair. The Judge has failed to consider the conduct of the Council and the 

requirement of the Aarhus Convention that the cost of the procedure for seeking 

judicial review should not be prohibitively expensive. 

 

(a) Conduct of the Council 

61. Delays by the Council in putting the Decision Notice, the original Screening 

Opinion and the Environmental Noise Assessment into the public domain have 

frustrated the potential for challenging the original planning permission or 

Screening Opinion. Responses from the statutory consultees are still missing from 

the public planning file.  

 

62. Civil Procedure Rule 44.4 lists the factors to be taken into account in deciding 

the amount of costs. At 44.4(3) it states: 

 

(3) The court will also have regard to – 

(a) the conduct of all the parties, including in particular – 

(i) conduct before, as well as during, the proceedings; and 

(ii) the efforts made, if any, before and during the proceedings in 

order to try to resolve the dispute; 

(b) the amount or value of any money or property involved; 

(c) the importance of the matter to all the parties; 

(d) the particular complexity of the matter or the difficulty or novelty of 

the questions raised; 

(e) the skill, effort, specialised knowledge and responsibility involved; 

(f) the time spent on the case; 

(g) the place where and the circumstances in which work or any part of 

it was done; and 

(h) the receiving party’s last approved or agreed budget. 
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63. Throughout the period leading up to the submission of my claim, Merton 

Council has been unresponsive, has provided erroneous and misleading 

information, has promised to review its decision to adopt a new Screening Opinion 

and then failed to do so, and failed to respond to my Letter Before Claim within the 

14-day period required by the pre-action protocol, finally responding almost 8 

weeks later. See the Chronology of correspondence and copies of relevant emails 

on pages A33-47.  

 

64. The interested parties were copied in on much of the correspondence but chose 

not to respond, and to proceed with their developments regardless. They could have 

prevented the claim from proceeding by requesting a Screening Opinion for the 

subsequent applications from the Council at any time. 

 

65. The action of the Council hindered all attempts to resolve the dispute up to this 

point. I tried every avenue possible to get the environmental impacts of this 

development addressed without resorting to the Courts. However, I was left with 

no option but to challenge the inaction of the Council by a judicial review claim. 

 

66. The main objective of my claim is to have the environmental impacts of the 

project assessed. This would not involve an onerous cost for the relevant parties 

and, if such an assessment resulted in the implementation of mitigation measures, 

would protect and/or lessen the impacts on the environment for the benefit of the 

public. 

 

(b) Aarhus Convention Claim 

67. This is an undisputed Aarhus Convention Claim. An order for costs amounting 

to the full limit of £5,000 at the very first stage of asking for permission to proceed 

with a claim seems excessive. I consider this amount to be prohibitively expensive 

– particularly if similar future orders were to be made, should I be granted 

permission to proceed with my claim. 
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68. The Aarhus Compliance Committee, in Communication ACCC/C/2012/77, 

found that the UK had failed to comply with Article 9(4) of the Convention since 

the cost order of £8,000 awarded against the communicant in that case 

(Greenpeace’s application for permission to proceed with a judicial review claim) 

made the procedure for seeking judicial review in environmental matters 

prohibitively expensive. 

 

Protective Costs Order 

69. Finally, if permission is granted to proceed with an appeal, I would like to 

request a protective costs order, limiting my liability to an overall total of no more 

than £5,000 (to include any costs awarded against me in the lower court). If 

permission to proceed to judicial review had been granted in the lower court, then 

this case would have remained subject to the £5,000 Aarhus cap. 

 

70. Although I own my family home jointly with my partner, I have a modest 

income (I pay income tax in the 20% tax bracket), and I do not think that it is fair 

that I should be expected to risk the family home and savings trying to ensure that 

our local council complies with legislation. Personally, I feel this should be the 

responsibility of the government. 

 

71. I would be unable to proceed with the claim without this cost protection. I 

accept that a reciprocal costs cap should be imposed. Such an order would be 

consistent with the Aarhus Convention.  

 

Conclusion 

72. By withholding key documents from the public, local residents have been 

denied the opportunity to review important information concerning the 

environment, the effects of which will impact upon their homes, surroundings and 

quality of life. Consequently, the public has been prevented from participating fully 

in the decision-making process, as legislation prescribes. 
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73. The Council (and the interested parties) have effectively side-stepped the law 

for their own purposes. The motive of the Council may have been honourable, but 

this should not be an excuse to circumvent legislation to enable development to 

proceed – the ends do not justify the means. Such behaviour is an abuse of power 

and only serves to undermine and further erode faith in public institutions. 

 

I hope you will agree that the issues raised in my claim should be fully reviewed by 

the Court. Thank you for your consideration. 

 

 

 

 

 

Tracy Breakell 

12 April 2015 


