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e: [email address redacted] 
 
 
 
12 March 2015 
 
Re: Breakell v Merton LBC and Others – CO/580/2015 
 
 
Dear Sir/Madam, 
 
Following receipt of the Summary of Grounds for contesting the case from the 
defendant and interested parties, I felt that I should write to correct some inaccurate 
information and to clarify one or two of the points raised in their responses. 
 
All parties appear to have misunderstood the basis of my challenge. They seem to 
think that my underlying objective is to challenge the original grant of planning 
permission for redevelopment of the former Nelson Hospital. However, as stated in 
my original Statement of Grounds, my primary concern is that the environmental 
aspects of the proposed development have not been properly considered; the public 
has not been informed of all the environmental impacts; and the public has been 
denied proper involvement in the decision-making process. I want only for the 
environmental impacts to be addressed.  
 
The main basis of my claim is that Merton Council has failed to adopt a valid 
Screening Opinion for a number of  “subsequent applications” (requesting approval of 
conditions to the original planning permission) which form part of a multi-stage 
consent procedure.  
 
The development is split into three phases or Sites. To date Site 2, in particular, has 
only had five out of 16 pre-commencement conditions discharged, yet it is partially 
built. Neither the council nor the interested parties acknowledge that the development 
on Site 2 is proceeding without permission. Instead, they allege that my challenge is 
out of time, question the validity of some of the conditions as not forming part of a 
development consent procedure and question my delay in bringing a challenge. 
 
Application 13/P2192 (Site 2) 
Planning application 13/P2192 submitted 16 pre-commencement and 2 pre-
occupation conditions for approval. Five pre-commencement conditions and one pre-
occupation condition have been approved, the others are still awaiting approval. The 
defending parties claim that my challenge is out of time, but this application has not 
yet been fully determined. Regulation 9 of the EIA Regulations refers only to a 
“subsequent application”. Is it the case that the public should consider this to be 
equivalent to 18 separate applications and that we must check the planning register 
daily over a period of years in order to challenge each decision on each separate 
condition as it is made?  
 
Application 14/P4189 (Site 1) 
Planning application 14/P4189 submitted 3 pre-occupation conditions for approval. 
The defending parties claim that these are not conditions which must be approved 
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before all or part of the development may be begun. However, the grant of planning 
permission included a change of use from D1 to mixed use, including both D1 and 
C2. 
 
Article 1(2) of the EIA Directive defines development consent as the decision of the 
competent authority which entitles the developer to proceed with the project. The 
classification of a decision as a “development consent” within the meaning of Article 
1(2) of the EIA Directive must be carried out pursuant to national law in a manner 
consistent with Community Law (C-290/03, Barker – Crystal Palace, paragraphs 40-
41).  
 
Without approval of application 14/P4189 the health care centre could not be 
occupied, and therefore use could not begin. 
 
Application 14/P4301 (Site 1) 
Planning application 14/P4301 also submits 3 pre-occupation conditions for approval. 
Since submission of my claim, condition 24 of this application has been approved by 
Merton council (see attachment 1). 
 
Application 15/P0121 (Site 2) 
Planning application 15/P0121 resubmits 3 pre-commencement conditions (from 
12/P2192) and 5 further pre-occupation conditions. It was submitted on 15 January 
2014, but a Screening Opinion was not adopted within 3 weeks of the date of 
submission (nor to date), in breach of the EIA Regulations. The defending parties 
have made no reference to this application. 
 
Delay 
In answer to the allegations of delay, I (and other local residents) had considered 
challenging the decision to grant planning permission at the outset, but at that time 
we were unaware of the importance and relevance of the EIA regime and there was 
no cost-protection under the Aarhus Convention available at that time, so we chose, 
instead, to go through the council’s internal complaints procedure, followed by a 
complaint to the Local Government Ombudsman (LGO). It was only much later, 
during the investigation by the LGO, that we became aware that documents were 
missing from the publicly-accessible planning files. Delay by the council in putting the 
Decision Notice, the Screening Opinion and the Noise Report into the public domain 
also frustrated the potential for challenging the original planning permission or 
screening opinion. Responses from the statutory consultees are still missing from the 
planning file. 
 
On page 4 of the council’s grounds for contesting the claim, it is claimed that, 
although there was a long delay in releasing the Screening Opinion into the public 
domain, a “paper copy could have been provided if requested”. This statement is 
not true. Attachments 2-4 show emails from me to the council and to the National 
Planning Unit (NPU) attempting to track down a copy of the Screening Opinion: 
 
 

02 May 2014 I email staff at the NPU about documents missing from the planning 
file and asking if they have managed to obtain confirmation of the 
existence of a Screening Opinion 

12 May 2014 I email planning officers at Merton Council asking where I can view a 
copy of the Screening Opinion and other missing documents (no 
response received) 

25 Jun 2014 I email the NPU reminding them about the missing Screening Opinion 
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16 Jul 2014 Email from the NPU forwarding me a copy of the Screening Opinion 

 
 
During the course of this correspondence I was informed by staff at the NPU (by 
telephone) that Merton council claimed to have “mislaid” the Screening Opinion; it 
took almost 3 months for a copy to be found and forwarded to the NPU and myself. 
By this time, challenging the inadequacy of the original Screening Opinion seemed 
pointless – the remedy that would have been sought would have been to require a 
new Screening Opinion, whereas one was, in any event, already required for 
subsequent applications under Regulation 9.  
 
The attached series of documents (attachments 5-12) show emails between myself 
and the council following my request in August 2014 for the council to adopt a 
Screening Opinion for those subsequent applications that were still to be determined: 
 
 

28 Aug 2014 I request an updated Screening Opinion for application 12/P2192 

29 Sep 2014 I remind the council that I am still awaiting a response 

30 Sep 2014 The council respond to say, confusingly (and erroneously), that an 
Environmental Statement is not required as one accompanied the 
principal planning permission 

17 Oct 2014 I send a Letter Before Claim challenging the decision in the council’s 
email of 30 September 

04 Nov 2014 The council claims the email of 30 September 2014 should not be 
taken as a formal decision and agrees to review its position regarding 
the need for a Screening Opinion 

05 Nov 2014 I respond and explain that there are other subsequent applications 
due shortly which will also require screening 

29 Nov 2014 Following a telephone conversation with the council’s solicitor, I email 
to summarise/confirm my concerns and objectives, and request 
confirmation of the council’s decision regarding the Screening Opinion 
by 5 December 

08 Dec 2014 The council fails to respond, so I send a second Letter Before Claim 

 
 
I consider that the responses from the council have delayed and obstructed the 
resolution of this dispute and have forced me to seek redress through judicial review.  
 
Planning Officer’s report 
I wish to express my concern that Merton council has invited the Court to review the 
Planning Officer’s report (dated September 2012) to the Planning Application 
Committee, and refers to it extensively in response to Ground 3 (emergence of new 
environmental information since the original Screening Opinion dated March 2012).  
 
Firstly, I do not believe that the Planning Officer’s report is relevant to my assertion 
that further environmental issues have emerged since the adoption of the original 
Screening Opinion – it is the lack of assessment of these environmental aspects in a 
Screening Opinion that is at issue, not the officer’s report. In paragraph 13 of the 
defendant’s grounds, the council accuses me of inviting the Court to adjudicate upon 
matters of planning judgement, but then proceeds to do exactly that. 
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Secondly, I consider that the Planning Officer’s report presents a false picture of the 
development. The inclusion of incorrect facts and misleading statements in this report 
formed the basis of a complaint to the LGO. Although the LGO’s investigation is not 
yet complete, a preliminary report was issued on 2 March 2015 with the following 
conclusion: 

 
“I have concluded the Council did not follow its procedures in organising the 
presentation; did not provide sufficient clarity in how the scheme differed from 
the planning Brief; should have made an explicit assessment of the impact on 
each Conservation Area; and should have referred to side windows to Property 
C, the SPG/BRE guidance, and why a smaller separation distance was 
deemed to be acceptable; and should have included the supplementary [noise] 
report on its website at the time. I consider these omissions amount to fault.” 

 
 
Costs 
I am astounded that the defending parties are prepared to spend tens of thousands 
of pounds (of taxpayers’ money) trying to justify ongoing construction/use of a project 
that has the potential to cause significant impacts on the environment. This dispute 
could have been resolved in just a few hours if a Planning Officer was to assess such 
impacts in a new Screening Opinion – at a cost of just a few hundred pounds. The 
resulting costs are out of all proportion to the issue. I cannot understand why the 
parties have been so determined not to engage in finding a cheaper and quicker 
resolution to the dispute.  
 
Finally, may I apologise in advance if I have not followed proper procedure in 
presenting this information to the Court. I have read, and re-read, the procedure 
rules, but, in the absence of any previous experience of court procedure, I have been 
unable to determine how I should go about bringing this information to your attention.  
 
Yours sincerely, 
 
 
 
Tracy Breakell 
 
 
CC: 
Merton LBC (c/o Mr G Chesman, South London Legal Partnership, Gifford House, 
67c St Helier Ave, Morden SM4 6HY) 
McCarthy & Stone Retirement Lifestyles Ltd (c/o Lester Aldridge LLP, Russell House, 
Oxford Road, Bournemouth BH8 8EX) 
Community Health Partnerships Ltd and BBH-SWL (Fundco 4) Ltd (c/o Ms C 
Fallows, Charles Russell Speechlys, 6 New Street Square, London EC4A 3LX) 




