Questions to the communicant
1. Please provide English translations of the relevant provisions of Spanish legislation and, if relevant, excerpts of Spanish case law to support: 

a. Your allegations that Spain is in non-compliance; 

1. Public concerned in administrative proceedings 
1.1 Spanish legislation regulates the conditions for standing when there is an environmental collective legitimate interest.  Just environmental NGOs are entitled. 
1.1.1 Art. 31 of the Spanish Act 30/1992, 26 November 1992, on the Public Administration Legal Regime and the General Administrative Procedures: 
“Article 31. Who might be concerned.

1. For the Administrative process the concerned persons will be:

a) Those who promote it as rightholders or those who have individual or collective legitimate interests..

b) Those whom, without having started the Administrative process, might be impacted by the decission taken by it.

c) Those whom, its individual or collective legitimate interests, might be impacted by the decission and that appear in the process before the definitive resolution is taken.

2. Social and economical associations and organizations will be holders of legitimate collective interests as stated in the Law.”

Art. 31 of this Spanish Act is the first case of public concerned in its definition in art. 3.17 Spanish Act 16/2002, 1 July, integrated pollution prevention and control. This is the environmental collective legitimate interest standard. And the second case of public concerned in art. 3.17 Spanish Act 16/2002 is only for some environmental NGOs which comply with some legal requirements and they do not have to prove any environmental collective legitimate interest. Both of them are in:
“17. Legitimate persons:

1.º Anyone that meets any of the cirsumstances stated in Article 31 of the 30/1992 Act, of 26 November 1992, on the Public Administration Legal Regime and the General Administrative Procedures.

2.º Any non profit legal entity that fills any of the following requirements:

– That has among its statutes aims to protect the environment generally or in particular, and that its aims might be affected by the license decission or revission of the Integrated Environmental Authorization or its conditions.

– That is legally working for at least two years and that it is activitly working to fullfill the aims stated in its statutes.

– That, accordying to its statutes deveplop its activity in the territorial scope that it is affected by the plant for which the integrated environmental authorization is required.”

The same happens with the definition of public concerned in art. 2.2 of Spanish Act 27/2006, 18 July, regulating the right of access to information, public participation and access to justice in environmental matters.
1.1.2 Spanish court decisions (including the Constitutional Tribunal) have clearly stated that environmental NGOs are public concerned entities recognizing that they have an environmental collective legitimate interest if there is a relation between the administrative action or omission and the NGOs goal to protect environment. Col·lectiu Bosc Verd has an environmental collective legitimate interest because there is a clear relation between the environmental permit and its goal to protect environment in the mentioned area.

For instance, Decision of Constitutional Tribunal  35/1994, 31 January: 

“On the other hand, one can not deny that there are some infractions that have to be prosecuted by associative entities.  This is exactly what one can find with this Association (…). It’s clear that if an NGO has as a goal to protect nature and animals, it has an legitimate interest to control administrative powers, in this case, about a penaltie to a bird hunter” (FJ 3)).
Also, many Spanish Suprem Court decissions have followed the same criteria. For instance, Supreme Court Decission (STS) 25 June 2008 (RCA 905/2007) recognises the right to stand to the NGO “Grupo para el estudio y conservación de los espacios naturales  (GECEN)” about environmental impact assessment of an airport.  This NGO has an environmental collective legitimate interest which is different from objective interest to environmental law:

“configurar un ámbito de legitimación en esta materia, en el que las asociaciones como la recurrente debemos considerarlas como investidas de un especial interés legítimo colectivo, que nos deben conducir a entender que las mismas, con la impugnación de decisiones medioambientales como las de autos, no están ejerciendo exclusivamente una defensa de la legalidad vigente, sino que están actuando en defensa de unos intereses colectivos que quedan afectados por el carácter positivo o negativo de la decisión administrativa que se impugna, tal y como ocurre en el supuesto de autos, en el que, en síntesis, lo que se pretende es la comprobación del cumplimiento del condicionado medioambiental impuesto en la construcción del Aeropuerto de Castellón o el desarrollo de su evaluación ambiental”.

And the very same decission specifically mention three basis. First, International Law : Articles 9.2 and 2.5 of the Aarhus Convention. Second, European law: a) these two articles of Aarhus Conventions arre repoduced by art. 2.14 and 15bis Council Directive 96/61/EC of 24 September 1996 concerning integrated pollution prevention and control (modified by Directive 2003/35/EC of the European Parliament and of the Council providing for public participation in respect of the drawing up of certain plans and programmes relating to the environment and amending with regard to public participation and access to justice Council Directives 85/337/EEC and 96/61/EC). Now art. 3.17 and 25 Directive 2010/75/EU of the European Parliament and of the Council of 24 November 2010 on industrial emissions (integrated pollution prevention and control); b) art. 1.2 and 10bis Council Directive 85/337/EEC on the assessment of the effects of certain public and private projects on the environment (modified by Directive 2003/35/EC of the European Parliament and of the Council providing for public participation in respect of the drawing up of certain plans and programmes relating to the environment and amending with regard to public participation and access to justice Council Directives 85/337/EEC and 96/61/EC). Now, art. 1.e and 11 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the assessment of the effects of certain public and private projects on the environment And, third, constitutional level: the right of everyone to environment (art. 45.1 Spanish Constitution)”.
There is also STS 31 March 2009 (RCA 5119/2006) that considers that an Association for the Protection of the Arousa Sea Loch (ASOCIACIÓN PLATAFORMA EN DEFENSA DA RÍA DE AROUSA) in Galicia can go in front of the Court to question two decisions on two quemical and petrol store plants in the area since the Arousa sea loch because the association “has legitimate environmental interests”:  “tiene como objeto la defensa de los intereses medioambientales de la ría de Arousa, asume la defensa de intereses pertenecientes a esa pluralidad de colectivos ciudadanos determinados reseñados, y que las resoluciones administrativas impugnadas afectan a bienes colectivos como el medio ambiente y la protección de la salud”.
And STS 23 de marzo de 2010 (RC 512/2007) admits as well that Ecologists in Action (Ecologistas en Acción-CODA) can go in front of Courts to question a Ministers Decission regardyng a Central thermal because its environmental collective legitimate interest could be affected: “para recurir un acuerdo del Consejo de Ministros por el que se declara de utilidad pública una central térmica de ciclo combinado. También deja bien clara la legitimación subjetiva de las asociaciones ecologistas por afectación al interés legítimo colectivo ambiental mediante una relación entre la asociación y el objeto del proceso que le comporte algún beneficio o perjuicio, así como su distinción con la legitimación objetiva para la defensa de la legalidad ambiental”.

1.2 Standing by law for some environmental NGOs 
Art. 23 Spanish Act 27/2006, 18 July, regulating the right of access to information, public participation and access to justice in environmental matters:
“Article 23 Legitimacy. 

1 The ones entitled to take public action accordying to Article 22 are non profit entities that demonstrate compliance with the following requirements: 

a) they accredite in their statutes protecting the environment in general or any of its elements particular purposes. 
b) had been legally constituted at least two years before the year of action and come actively exercising the activities necessary to achieve the purposes specified in its charter. 
c) That under its statutes specify that they develop their activity in a territory that is affected by the action, or where appropriate, administrative omission. 

2 Legal persons nonprofit to which the preceding paragraph shall be entitled to legal aid in the terms foreseen in the Law 1/1996, of 10 January, Legal Aid” 
Environmental NGOs that comply with these legal requirements are considered to be publicly concerned. They don’t have to prove an environmental collective legitimate interest. It is inaccurately named by this Act as actio popularis in art. 22. However, it does not provide standing for everyone. The exact denomination should be legal habilitation
.  
Col·lectiu Bosc Verd complies with all these legal requirements.

1.3  Standing by law for all people (actio popularis in waste law)
Art. 106 Catalan Act 1/2009, 21 july, on waste:
“Article 106 Actio popularis

1. It is public the action to demand before administrative agencies and the courts of appropriate jurisdiction the observance of all the provisions of this Act” 

2. Compulsory public information (named “información pública”) in environmental permits
2.1 Administrative law (art. 86 Spanish Act 30/1992, 26 November, on the Legal Regime of Public Administration and the General Administrative Procedures)
“Article 86 Public Information.
 
"1. The body to which the outcome of the proceedings, when the nature of it requires, may agree to a period of public information. 
2 For this purpose, will be announced in the "Official Gazette" of the Autonomous Community or the respective Province, to any natural or legal person to examine the proceedings, or part thereof you remember”.
2.2 Environmental permits under the European, Spanish and 
Catalan environmental law:
2.2.1 Environmental law permit

· Art. 15 Council Directive 96/61/EC of 24 September 1996 concerning integrated pollution prevention and control (modified by Directive 2003/35/EC of the European Parliament and of the Council providing for public participation in respect of the drawing up of certain plans and programmes relating to the environment and amending with regard to public participation and access to justice Council Directives 85/337/EEC and 96/61/EC). Now art. 24 Directive 2010/75/EU of the European Parliament and of the Council of 24 November 2010 on industrial emissions (integrated pollution prevention and control).
· Art. 16 Spanish Act 16/2002, 1 July, integrated pollution prevention and control.
· Art. 20 Catalan Act 20/2009, 4 December, environmental prevention and control of activities.

2.2.2 Environmental impact assessment

· Art. 6 Council Directive 85/337/EEC on the assessment of the effects of certain public and private projects on the environment (modified by Directive 2003/35/EC of the European Parliament and of the Council providing for public participation in respect of the drawing up of certain plans and programmes relating to the environment and amending with regard to public participation and access to justice Council Directives 85/337/EEC and 96/61/EC). Now, art. 6 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the assessment of the effects of certain public and private projects on the environment

· Art. 9 Spanish Act 1/2008, 11 January, Environmental Impact Assessment.
3. Substantial change in order to get a new environmental permit
· Art. 2.10 and 12.2 Council Directive 96/61/EC of 24 September 1996 concerning integrated pollution prevention and control. Now art. 3.9 and 20 Directive 2010/75/EU of the European Parliament and of the Council of 24 November 2010 on industrial emissions (integrated pollution prevention and control).

· Art. 3.5 and 10 Spanish Act 16/2002, 1 July, integrated pollution prevention and control.

· Art. 4.g and  12.2 Catalan Act 20/2009, 4 December, environmental prevention and control of activities (also art. 4.1. g of the 3/1998 Catalan Act, environmental prevention and control of activities that was applied).
The activity to incinerate waste in the cement plant implies a strong impact on people’s health and the environment. For this reason, it was rated as a substantial modification and it needed a new environmental permit. Under art. 4.1. g of the 3/1998 Catalan Act,  a “substantial modification or change”  is "any change in the authorized activity that can  have significant negative  effects on safety, human beings or the environment”. The cement plant and Catalan Government agreed that it was a substantial change and a nee environmental permit was required.
4. Cause of invalidity if the public information requirement is omited 
4.1 Art. 62.1. e Spanish Act 30/1992, 26 November, on the Legal Regime of Public Administration and the General Administrative Procedures:
“Article 62 Nullity of void. 
1. The acts of public authorities are null and void in the following cases: 
e) The dictates downright the legally established procedures or rules that contain the essential rules for the formation of the will of colleges apart.” 
4.2 Case law 
As stated by all the Courts, this cause of invalidity can not be seen as a total absence of the process because this would completely jeopardize its aim but as the omission of one of the essential process steps as long as this omission is clear and obvious.
This was stated in many Supreme Court decisions, among them is STS 21 May 1997 (Ar. 4376): “La jurisprudencia evolucionó llegando a interpretar el defecto radical invocado en el sentido de que la omisión de trámites haya que referirla a los esenciales y no por entero del procedimiento. Al amparo del vicio alegado, para que un acto administrativo sea nulo de pleno derecho es necesario que la Administración haya omitido los requisitos sustanciales para la formación del acto de que se trate”. 

Spanish Supreme Court Decission 15 October 1997 (Ar. 7457) states exactly the same, the need to omit just one obvious and clear step: “”en el proceso contencioso-administrativo, sin que se aprecie por la Sala la omisión del procedimiento legalmente establecido, pues tal omisión ha de ser clara, manifiesta y ostensible (SSTS, Sala Tercera de 30 abril de 1965 [RJ 1965\4011], 22 abril de 1967 [RJ 1967\2198] y 19 octubre 1971 [RJ 1971\4733], entre otras), la Resolución fue adoptada por el órgano competente y se cumplieron los requisitos esenciales para la garantía de la Asociación recurrente”.  
In 2000 the same Court arrived to the same conclusion in STS 17 March 2000 (Ar. 3501): “a tenor de la referencia legal que se contiene en el artículo 62.1 e) de la Ley 30/1992 (precepto modificado por la Ley 4/1999 [RCL 1999\114 y 329]), para declarar la nulidad es necesario que se produzca una clara, manifiesta y ostensible omisión de dicho procedimiento, con ausencia de trámites sustanciales que propicien la estimación del motivo”.
Therefore, the question is if public information is an essential process step.  Spanish Courts have firmly and clearly stated that it is indeed an essential process step. To skip such step will bring to the nullity of the whole process.
First, it has been declared public information is an essential process step in the zoning regulations (STS 6 June 1989 (RJ 1989\4508), 29 April 1999 (RJ 1999\3098), 11 October 2006 (RJ 2006\8214); 10 December 2009 (RJ 2010\2189), 15 July 2010 (RJ 2010\6264) and 29 September 2011 (JUR 2011/354378)).

Secondly, it has also been declared public information is an essential process step on the environmental authorization processes, as we can see in the following decisions.

Constitutional Court Decision STC 13/1998, 22 January 1998 underlined that one of the aims of the environmental impact process was to guarantee the citizens/public participation regarding the activities that can affect the environment and stated that public information was essential and a key part of the process:  
“El proyecto de la obra o la instalación y el estudio de su impacto ambiental deben ser sometidos preceptivamente a información pública, para que las personas y grupos interesados puedan expresar su opinión” (FJ 4)

“En segundo lugar, ya hemos visto que la evaluación de impacto ambiental se formula a partir de varios elementos esenciales: el estudio técnico, que debe proporcionar el organismo o la empresa que impulsa el proyecto; la información pública, que permite a la población afectada y a los particulares interesados formular sus opiniones sobre el proyecto y su impacto ambiental, y una serie de informes, que incluyen los emitidos por otras Administraciones públicas” (FJ 11).”)
Spanish Supreme Court Decission 29 October 2002 (RJ 2002\10186) declares the nullity of an expropiatory decision on the process of constructing a highway when skyping the public information requirement although initially the informative study was issued to the public: “La omisión del trámite de información pública del Proyecto de Obras (…) determina la concurrencia en el expediente expropiatorio de un defecto o vicio procedimental trascendente, determinante de la nulidad de actuaciones pretendida en la demanda, pues la aprobación de los Planes y Proyectos, exige la previa información pública (…); debiendo finalmente advertir, que el criterio expuesto no es sino reiteración del que venimos uniformemente proclamando en esta Sala (por todas, sentencias de 27 de enero de 1.996 y 24 de julio de 2.001) y que la doctrina que se recuerda en el fundamento tercero de la sentencia recurrida en orden a la "moderación con que ha de ser aplicada la teoría jurídica de las nulidades...", deviene de todo punto inaplicable en supuestos como el presente en que resultan concurrentes defectos, ciertamente trascendentes (FD 2). And “(…) vicios o defectos procedimentales trascendentes, cuales son el obligado trámite de información pública y la evaluación del impacto ambiental, que afectan a actos esenciales convirtiendo la expropiación en radicalmente nula, així com que “el obligado trámite de información pública y la evaluación del impacto ambiental, que afectan a actos esenciales. “(FD 4)”).

Also Spanish Supreme Court Decision 16 May de 2008 (RJ 2008\4094) declared public information is an essential process step: 

“ (…) to enforce essential process steps, as public information” (FD 2).

Also Spanish Supreme Court Decision 13 April 2011 (RJ 2011\3217) declared null and void an expropriation for a highway  because there wasn’t a public information:

“el trámite de información pública era esencial (…), sin que tal omisión pueda entenderse subsanada o sustituida ni por la información pública de los estudios informativos, ni tampoco por la ofrecida con anterioridad a la declaración de urgencia de la ocupación con la limitación de alegaciones a las que se refiere el propio documento considerado por la Sala de instancia. (…). La consecuencia de lo anterior es que, siendo esencial el repetido trámite de información pública, no habiéndose practicado con la extensión y contenido necesarios para cumplir la finalidad que le es propia, al haberse limitado las alegaciones que podían realizarse por los titulares de bienes y derechos expropiados, se causó indefensión material a los recurrentes que no pudieron articular alegación alguna frente a la concreta necesidad de ocupación de la finca”.

Also Spanish Supreme Court Decision 1 de July 2009 (RJ 2009\5886) – followed by Decision 22 September 2009 (RJ 2010\893)- declared null and void the authorization a new railway with Environmental Impact Assessment because there wasn’t a public information after substantial changes:

“La Directiva 97/11 ( LCEur 1997, 596)  , que modificó la Directiva 85/337 ( LCEur 1985, 577)  y que a su vez ha sido modificada por la Directiva 2003/35 ( LCEur 2003, 1984) , establece la información pública como un trámite inexcusable tanto de la solicitud de autorización del proyecto como del estudio de impacto ambiental para que el público interesado pueda expresar su opinión sobre tal información. La legislación estatal también recoge la obligación de someter el estudio de impacto ambiental, dentro del procedimiento aplicable para la autorización o realización del proyecto y conjuntamente con éste, al trámite de información pública y demás informes en el mismo se establezcan ( Real Decreto Legislativo 1302/86 ( RCL 1986, 2113)  , de evaluación de impacto ambiental, modificado por la Ley 6/2001 ( RCL 2001, 1124)  ). El Tribunal Constitucional, por su parte, en su sentencia de 13/98 ( RTC 1998, 13)  reafirma el carácter participativo de la evaluación de impacto ambiental, señalando como uno de los elementos esenciales el sometimiento preceptivo del proyecto y del estudio de impacto ambiental a información pública  para que las personas y los interesados puedan expresar su opinión. (…) Siendo así, la Administración ha incumplido la normativa, al modificar sustancialmente el trazado estudiado en el estudio informativo provisional y en el estudio de impacto ambiental, sin someter al trámite de información pública y declaración de impacto ambiental las citadas variantes que suponen, como ya hemos indicado, modificaciones sustanciales. El trámite de información pública es un trámite inexcusable tanto de la solicitud de autorización del proyecto como del estudio de impacto ambiental y, su incumplimiento, determina que proceda anular parcialmente la resolución impugnada, respecto exclusivamente a la variante al este del campo de golf y la variante de Níjar para que se proceda a someter al trámite de información pública las modificaciones del trazado que suponen las mismas y su posterior declaración de impacto ambiental." (FD 2)

At the end, Spanish Supreme Court Decisions declared null and void administrative decisions because there wasn’t a public information, for instance, in mineral resource permits (STS 21 November 2006, RJ 2006\7771) or plant aggregates and asphalt (STS 12 April 2005,  RJ 2005\4726). 

5. Administrative claims or actions to declare null and void administrative decisions
5.1 Art. 102 Spanish Act 30/1992, 26 November, on the Legal Regime of Public Administration and the General Administrative Procedures
“Artículo 102. Revisión de disposiciones y actos nulos.

1. Las Administraciones públicas, en cualquier momento, por iniciativa propia o a solicitud de interesado, y previo dictamen favorable del Consejo de Estado u órgano consultivo equivalente de la Comunidad Autónoma, si lo hubiere, declararán de oficio la nulidad de los actos administrativos que hayan puesto fin a la vía administrativa o que no hayan sido recurridos en plazo, en los supuestos previstos en el artículo 62.1.

3. El órgano competente para la revisión de oficio podrá acordar motivadamente la inadmisión a trámite de las solicitudes formuladas por los interesados, sin necesidad de recabar dictamen del Consejo de Estado u órgano consultivo de la Comunidad Autónoma, cuando las mismas no se basen en alguna de las causas de nulidad del artículo 62 o carezcan manifiestamente de fundamento, así como en el supuesto de que se hubieran desestimado en cuanto al fondo otras solicitudes sustancialmente iguales.

5. Cuando el procedimiento se hubiera iniciado de oficio, el transcurso del plazo de tres meses desde su inicio sin dictarse resolución producirá la caducidad del mismo. Si el procedimiento se hubiera iniciado a solicitud de interesado, se podrá entender la misma desestimada por silencio administrativo.

5.2 Case law
There is case law about administrative claims or actions to declare null and void administrative decisions and its proceeding: the legal opinion of the highest advisory committee of the Spanish or Catalan Government (in Spain is the “Consejo de Estado” and in Catalonia is the “Comissió Jurídica Assessora”
) which is binding in nature and the final decision of the Government.  Among others, Spanish Supreme Court Decision 21 May 2000: 

“el ejercicio de la acción de nulidad absoluta por el interesado, constituye un remedio procesal idóneo para poner en marcha el dispositivo revisorio, provocando la incoación del oportuno expediente, que habrá de ser resuelto ineludiblemente por el órgano interpelado, debiendo cumplir la Administración, para adoptar su decisión, con los trámites establecidos para tal fin, entre ellos el indispensable dictamen del Consejo de Estado”

5. Administrative appeal 
Art. 116 Spanish Act 30/1992, 26 November, on the Legal Regime of Public Administration and the General Administrative Procedures:
“Artículo 116. Objeto y naturaleza

1. Los actos administrativos que pongan fin a la vía administrativa podrán ser recurridos potestativamente en reposición ante el mismo órgano que los hubiera dictado o ser impugnados directamente ante el orden jurisdiccional contencioso-administrativo.”

b. Your allegations that court proceedings would not be an effective remedy. 

First, because courts proceedings are extremely long as we have answered in question 4.
And second, because there is a very bad case law on procedural requirements. Based on the principle of procedural economy, the courts will not declare null and void for violation of procedural steps (for instance, public information) when it is considered that the Government would dictate the same resolution or lead to a delay in the final decision by courts.
STS 24 May 2011 (RCA 4853/2009) says:
“Para que pueda invocarse una causa de nulidad es necesario que la infracción cometida por el acto administrativo que se impugne sea "clara, manifiesta y ostensible", según ha declarado la jurisprudencia de esta Sala Tercera. Resulta necesario además ponderar en cada caso las consecuencias producidas por tal omisión a la parte interesada, la falta de defensa que realmente haya originado y, sobre todo, lo que hubiera podido variar el acto administrativo originario en caso de observarse el trámite omitido, pues un elemental principio de  economía procesal impide que se anule el acto cuando lógicamente se prevé que el nuevo vaya a ser igual que el anulado.”

Or STS 16 January 2014 (RCA 7134/2010) about omission of Environmental Impact Assessment: 
“carecería de sentido, y sería contrario a las elementales exigencias de economía procesal, que ordenásemos una retroacción de actuaciones que bien podría dar lugar a una repetición de la sentencia de instancia en los mismos términos, y a una subsiguiente reiteración de este recurso de casación, cuando estamos en disposición de entrar a resolver la cuestión, reparando de este modo en nuestra sentencia la indefensión que denuncian las administraciones recurrentes sin introducir una demora innecesaria en el proceso [(así lo hemos entendido, aunque a propósito de otras materias, en sentencias de esta Sala y Sección de 22 de noviembre de 2006 (casación 4084/2003 ) y 12 de abril de 2007 (casación 9164/2003 ), así como en sentencia de la Sección 2ª de esta Sala de 14 de enero de 2010 (casación 4555/2004 )”
A clear case and next to the present communication is the Catalan Superior Court of Justice Decision 19 April 2000. Greenpeace and other NGOs, unions and political parties sued a Catalan Government decision to sue a decision from Catalan Government which issued a permit with environment impact assessment for a waste incinerator plant near Barcelona.  One of the main arguments was short period of 10 days for public information provisions of the legislation Catalan Waste. Catalan Superior Court of Justice Decision declared that 10 days was illegal. It was against 20 days minimum of the Spanish Act 30/92 of 26 November and also to 30 days minimum of the Spanish and Catalan regulations of the Environmental Impact Assessment. But, under principle of procedural economy, the Court doesn’t declare null and void the permit because it considered that the Government would dictate the same resolution or lead to a delay in the final decision by courts
.
“por análogas razones a las ya expuestas de economía procesal y ante la alta probabilidad de reiterarse de nuevo el pronunciamiento de autorización impugnado, no cabe alcanzar la veladamente defendida retroacción de actuaciones administrativas para reconocer un plazo mayor, demorando indebidamente el fondo del caso que se enjuicia vulnerando el principio de erradicación de dilaciones indebidas”

2. Please state whether you consider that the alleged non-compliance with article 6 of the Convention is of a systemic nature (for example, due to inadequate legislation), or is rather an individual case of an administrative authority incorrectly applying the law. 

As we say in the communication, administrative authority incorrectly applies the law in this case during the permit proceeding. 
The administrative authority had two opportunities later on to rectify this important illegal action about public information. First, in the administrative claims or actions to declare null and void administrative decisions. And second, in the administrative appeals against the resolutions which rejected these administrative claims or actions stating that they were not admissible. 
The administrative authority rejected the claims stating that they were not admissible because lack of standing and clear groundless. So the administrative procedure was not carried out and the binding legal opinion of the highest advisory committee of the Spanish or Catalan Government was not required. The result was that Catalan Government didn’t correct anything.
3. Please provide more detailed arguments with respect to the following aspects of your response of 26 June 2014: 

a. You stated that the court fees for three instances of administrative court proceedings would be €5,070. Would this sum be the total sum irrespective of the number of persons appealing to the court, or would each appellant have to pay this sum? 

The court fess is for each appeal and it doesn’t matter the number of persons.
b. You stated that it was not clear if the annual income limit of €22,365.42 for NGOs to be entitled to legal aid (“free justice”) applies also to environmental NGOs. Has this point been clarified since your letter of 26 June 2014? 

The annual limit for NGOs is required for some courts and administratives bodies because law is not clear. This situation is decribed in the STUDY ON ACCESS TO JUSTICE IN ENVIRONMENTAL MATTERS IN COMPLIANCE WITH DECISION IV/9(F) OF THE MEETING oF THE PARTIES TO THE AARHUS CONVENTION (Spanish Government)
. This point hasn’t been clarified after 26 June 2014 because the project of a new Act presented in the Spanish Parliament have the same problems
. 
Also we want to say that there are other relevant limitations on legal aid for public interest litigation in relation with the present communication.

First, it’s clear that annual income limit is required for people and it doesn’t matter if actio popularis is recognized by law (for instance, in waste law as in this case). This is a big economic barrier for people to access to justice in environmental matters.

And second, according to art. 36 Law 1/1996, if the holder of the legal aid was ordered to pay court costs, he has to pay it only if he comes unto better fortune within the three years later. It is presumed when revenues exceed twice the amounts established by art. 3 to determine insufficient resources to litigate or, more generally, if they had substantially altered the circumstances and conditions taken into account to recognize the right under this Act. These criteria should be changed for public interest litigation because it is designed for individual rights or interests. Otherwise, people have to continue in a very bad economic situation of low income for 3 years just because people sued for public interest litigation. And NGOs can’t improve significantly their economic resources for 3 years and this is very bad to work for its objectives to protect environment. This is worst after the principle loser pays is the general criteria. 
c. You claimed that if the NGO or citizen lost the case at court, they would have to pay “a very important amount to the other parties (Catalan Government, municipality and private company) for lawyers, experts and court fees”, on the basis of the “loser-pays” principle. Please provide an estimate of what the “very important amount” might be. Do the courts have discretion to decide that, despite losing the case, the neighbours or the NGO would not be obliged to pay such costs? 

C.1 Please provide an estimate of what the “very important amount” might be.

The amount is the same that we say for the plaintiff in the paper we sent in June. But now for each defendant. So three times if there are three defendants. As we said in June, it’s very difficult to fix an import because it’s free and there are only orientated guidelines. We show an estimate amount.
1. Lawyers fees (18,000€ to 27,000€ minimum)
The main costs in Spain are lawyer’s fees. It’s very difficult to fix an import because it’s free and there are only orientaive guidelines. It’s told that 3,000€ is the minimum for a regular environmental case in the first instance. So  in the present case which is not a regular one, lawyers fees are much more than 3,000€ and at least 6,000€. As Darpö study says:

“An individual lawyer, working independently, or a law firm may charge well above the orientative guidelines, according to his prestige, the difficulty of the case, the length of the proceeding, the eventual judicial appeals triggered by the case, and the market forces. In any case, a minimum of 3000€ has to be planned for a regular environmental litigation” (Moreno Molina, Angel-Manuel, “ Study on aspects of access to justice in relation to EU environmental law – the situation in Spain”, en  Darpö, Jan, Effective Justice?, 2012, pág. 23 [http://ec.europa.eu/environment/aarhus/access_studies.htm])

Lawyer’s fees for second instance (recurso de apelación) and to the Supreme Court (recurso de casación) may be 1,500€ minimun in each case. 
Then, lawyer’s fees are 6,000€-9,000€ for one defendant. And for three, 18,000 to 27,000€.

2. Expert fees (6,000€ minimum)
Experts costs in environmental cases are important. In this case, the cost could be 2,000€ minimum. The same study states:

“This item (prueba pericial) is also costly in environmental litigation, but it is extremely difficult to provide figures. In this case there are no minimum fees or honoraries, because the expertise may be very varied” (Moreno Molina, Angel-Manuel, “ Study on aspects of access to justice in relation to EU environmental law – the situation in Spain”, en  Darpö, Jan, Effective Justice?, 2012, pág. 24 [http://ec.europa.eu/environment/aarhus/access_studies.htm])

As it’s usual every defendant provides to the court a private expert whish is no choosen by the court. Then, expert fees are 2,000€ minimum for one defendant. And for three, 6,000€.

3. Procurators (2,000€ minimum)
This cost is not compulsory for Spanish or Catalan Government becuase they have access to the court without procurators. But it’s compulsory for municipality and for the private company when the case go to a court and not to a jutge. This case goes to the judge (art. 8.2 Spanish Act 29/1998, 13 July, Administrative Jurisdiction). So there is not procurator cost in fist instance.

But procurator is compulsory for the municipality and for the private company for appeals to the Catalan Superior Justice Court and later for the Suprem Court. As we said in june, 500€ is the  minimum cost for each instance. So, procurator cost is 1,000€ for one defendant and for two 2,000€.  
4. Courts fees (5,070€ minimum) 
As we said in June. Only the private company has to pay it. 

5. Other costs

It depens if notaries or bonds for interim reliefs are provided.
6. Final remark

Lawyer, procurator and courts fees may be much more expensive.  All the costs are for not determined cost case.  If the amount involved is not determined, the amount is 18,000€ (art. 6.2 Spanish Act 10/2012). Most of environmental cases are undetermined amount because it’s very difficult to calculate the amount of the risk to environment. But in this case it could be increased if the cost of the project of the new activity is more than 18,000€ which it could be because this substantial change of the activity.

C.2 Do the courts have discretion to decide that, despite losing the case, the neighbours or the NGO would not be obliged to pay such costs?
There are two corrective to loser pays principle (art. 139 Act 29/1998, judicial control of Public Administration):

1. First instance: there are serious doubts about the facts or the applicable law,
2. Second instance (recurso de apelación) and in other instance to the Suprem Court: a) there are circumstances are noticed to justify not imposing for costs; and b) courts can set all cost, partly or maximum cost. 
These correctives give great discretion to the court. This situation has been criticized by academia and lawyers for its legal uncertainty and inequality in law. Also, this regulation restrict access to justice in environmental matters and it is against Aarhus Convention
:
“This new procedural rules, which are applicable to any administrative litigation, may have a clear impact in the domain of environmental protection since, as said above, administrative courts are those who usually control environmental agencies and departments. The new rules will in our view restrict the access to courts in environmental matters. In our view, this generalisation of the “loser-pays” principle is in contradiction with the letter and the spirit of the Aarhus convention and with the domestic legislation on the matter (Act 27/2006, of 18 July)”.
d. If possible, please provide further examples to demonstrate your allegation that in environmental court proceedings are “exaggeratedly long (usually up to eight or more years)”. 

We reproduce Darpö Study about this question in Spain which is described by professor Moreno Molina, Angel-Manuel, “Study on aspects of access to justice in relation to EU environmental law – the situation in Spain”, en  Darpö, Jan, Effective Justice?, 2012, págs. 18-19[http://ec.europa.eu/environment/aarhus/access_studies.htm]

“3.2.- Timely justice 

A negative, well-known aspect of Spanish administrative/environmental justice is that it is very slow. This is an uncontroversial, well documented conclusion, supported by the regular statistics and data offered by legal professionals, organizations and bodies. As a rule, the proceedings are protracted and take too long. There are too many cases, not enough courts and many are understaffed. The number of pending cases may be counted by dozens of thousands. The delays in the Spanish court system are sometimes scandalous. For instance, the Constitutional Court took ten years to adjudicate a claim of unconstitutionality formulated against a 1988 State statute on local finance. In another decision, rendered in December 2000, the Constitutional Court declared unconstitutional a 1991 Statute of the Balearic Islands that had established an environmental tax. The central government challenged that legislation in 1992 and the Court accepted this claim eight years later. 

A case originating in a lower court and arriving, though the route of subsequent appeals, to the Supreme Court can well take from seven to ten years in average. Currently (April, 2012) the lower administrative courts of Madrid are giving appointments for preliminary trials of cases that are now introduced…in 2014. And this is just the first procedural step. 

As a consequence of this unsatisfactory situation, for too many people challenging administrative decisions does not make any sense, especially if the economic value of the lawsuit is small (for instance, traffic sanctions). The judicial process is so slow that, when the ruling is finally released, it may have lost its significance. Administrative justice is in too many cases ineffective. 

Article 24 of the Constitution proclaims that everyone has the right to have a judicial proceeding without undue delays (un proceso sin dilaciones indebidas). However, the different procedural laws do not establish deadlines for handling a case, nor are there precise standards to ascertain when justice has been “timely”. 

Unfortunately, we have seen too many cases of very slow judicial proceedings in the environmental arena. Let us put the example of the two worst environmental disasters that have happened in Spain in the last ten years: 

- (a) Aznalcóllar: in April 1988, the collapse of a huge dam, containing a massive amount of contaminated sludge from a mining complex covered an extensive area in Aznalcóllar (province of Seville). The proceedings took several years and the litigation is not actually closed: in december 2011 (thirteen years after the catastrophe) the Supreme Court declared that the Spanish-Swedish firm Boliden (running the mining complex) should not pay for one part of the damages produced (other decisions, covering different aspects of the disaster, were released in previous years). 

- (b) The “Prestige” shipwreck: In November 2002, the supertanker “Prestige” sank near the Atlantic coast of Spain. The public prosecutor triggered the opening of a criminal proceeding against different people involved in the disaster. The lower criminal court did not finish the stage of fact-finding and preliminary conclusions until 19 November 2011, nine years after. The multi-volume records of the process have been sent to the provincial court of A Coruña. Last month (March, 2012) the court announced the names of the judges that will hear the trial, but it has not taken place yet. And the ruling will be appealable… 

The M-30 litigation (see, above, precedent point) is also illustrative of the time-span of some environmental cases: the decisions to develop the M-30 highway were taken by the city council of Madrid in January 2005. The ECJ issued its preliminary ruling on 16 October 2008, declaring that the Madrid city council decisions were illegal. The City Council appealed this ruling before the Higher Regional court (administrative chamber of Madrid), but the appeal was dismissed, and the ruling confirmed (Ruling of the Higher Regional court of Madrid of 11 February 2011). The sad point of this preliminary ruling and of the national court decisions that followed is that, from a global appraisal, they were useless and late: when the cases were adjudicated by the national court on the merits, the road project had already been inaugurated and was fully operational. It is true that the city council, following the indications of the DG Environment of the European Commission (there was an infringement procedure on the way) carried out some “ex post facto” studies and analysis, but the reality is that the project was already finalised. In the light of this structural situation formulating a preliminary ruling usually entails an ever longer legal proceeding (accumulating a long delay in domestic court plus an additional delay in the ECJ) and judges decide to avoid that outcome. What is more, if the court formulates a preliminary ruling it may happen that the final decision on the merits could be useless.”
4. In your answers to question 2 and 3 above, please also take into account the report by the Compliance Committee on compliance by Spain with its obligations under the Conventions submitted to the fifth session of the Meeting of Parties,1 and in particular the Committee’s considerations and evaluation concerning the implementation of article 9, paragraph 4 and 5 of the Convention with respect to legal aid for NGOs (see paras. 35-37). To the extent that the Committee’s considerations are relevant to your own communication, please comment 

Please see question 3. B where it has been already commented.
�This unaccurate denominationof actio popularis  is recognized in the STUDY ON ACCESS TO JUSTICE IN ENVIRONMENTAL MATTERS IN COMPLIANCE WITH DECISION IV/9(F) OF THE MEETING oF THE PARTIES TO THE AARHUS CONVENTION (spanish Government) (pages. 7-8)


� See � HYPERLINK "http://cja.gencat.cat/ca/la_institucio/historia/" �http://cja.gencat.cat/ca/la_institucio/historia/�





� �HYPERLINK "http://www.poderjudicial.es/search/doAction?action=contentpdf&databasematch=AN&reference=1496702&links=residuos%20Y%20decreto&optimize=20050407&publicinterface=true"�http://www.poderjudicial.es/search/doAction?action=contentpdf&databasematch=AN&reference=1496702&links=residuos%20Y%20decreto&optimize=20050407&publicinterface=true�





� �HYPERLINK "http://www.magrama.gob.es/ca/ministerio/servicios/informacion/Study_access_justice_tcm8-315790.pdf"�http://www.magrama.gob.es/ca/ministerio/servicios/informacion/Study_access_justice_tcm8-315790.pdf�





� Proyecto de Ley de asistencia jurídica gratuita publicado en el BOCG Serie A, núm. 84-1, de 7 de marzo de 2014.


� Moreno Molina, Angel-Manuel, “ Study on aspects of access to justice in relation to EU environmental law – the situation in Spain”, en  Darpö, Jan, Effective Justice?, 2012, págs. 27[�HYPERLINK "http://ec.europa.eu/environment/aarhus/access_studies.htm"�http://ec.europa.eu/environment/aarhus/access_studies.htm�]
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