
Response of the Netherlands to the Committee’s first progress review on 
communication ACCC/C/2014/104 

 

Introduction 

1. The government of the Netherlands (‘the Netherlands’) has received the first 
progress review of the Aarhus Convention Compliance Committee (‘the 
Committee’) of 26 February 2020. The progress review is based on the 
Netherlands' first progress report of 30 September 2019 describing the 
measures taken by the Netherlands and the results achieved in implementing 
the Committee's findings and recommendations on communication 
ACCC/C/2014/104, as adopted by the Committee on 4 October 2018.   

2. In the progress review, the Committee states that 'While a positive step, the 
proposed amendment to section 17(4) of the Nuclear Energy Act will not be 
sufficient to fulfil the recommendation in that paragraph'.  

The Committee also invites the Netherlands together with its second progress 
report due on 1 October 2020 to provide evidence that it has taken the 
necessary legislative, regulatory and administrative measures to ensure that, 
when a public authority reconsiders or updates the duration of any nuclear-
related activity within the scope of article 6 of the Convention, the provisions 
of paragraphs 2 to 9 of article 6 are to be applied in full, including that: 

(a) The public is given the opportunity to participate at an early stage, when 
all options are open and efficient public participation can take place; and 

(b) The competent public authority is required to give the public concerned 
access to all information relevant to the decision-making that is available at 
the time of the public participation procedure [and that the relevant 
information shall include at least the information listed in article 6(6)(a)-(f) 
of the Convention]. 

The Committee reminds the Party concerned that all measures necessary to 
implement the recommendation in para. 89 of the Committee’s findings on 
communication ACCC/C/2014/104 must be completed by, and reported upon, 
by no later than 1 October 2020, as that will be the final opportunity for the 
Party concerned to demonstrate to the Committee that it has fully met that 
recommendation.  

 

Response to and questions regarding first progress review 

3. The Netherlands welcomes the fact that the Committee regards the measure 
announced by the Netherlands in its first progress report, namely amendment 
of section 17, subsection 4 of the Nuclear Energy Act, as a positive step 
towards rectifying the non-compliance with the Convention.  However, the 
first progress review does raise a number of questions for the Netherlands.  

4. First, the Netherlands would like to know more precisely why the Committee 
considers, as indicated in a), that the proposed measures do not comply with 
article 6, paragraphs 4 and 10. What precisely the Committee regards as the 
problem is not clear to the Netherlands from the first progress review.   



5. Second, the Netherlands is surprised by what is said about article 6, 
paragraph 6 of the Convention as referred to above at b), as the adopted 
findings relate only to article 6, paragraphs 4 and 10, and not to article 6, 
paragraph 6.  

6. In paragraph 82 of its findings, the Committee finds that, by not having at 
any stage provided for public participation, meeting the requirements of 
article 6, where all options were open, in regard to setting the end date of 31 
December 2033 for the operation of Borssele Nuclear Power Plant, the Party 
concerned failed to comply with article 6, paragraph 4, in conjunction with 
article 6, paragraph 10, of the Convention with respect to the licence 
amendment of 18 March 2013. 

7. In paragraph 83 of its findings, the Committee goes on to state that the non-
compliance with article 6, paragraphs 4 and 10 of the Convention, as noted 
in paragraph 82 of the findings, could no longer be rectified through the 
subsequent public participation procedure carried out prior to the 2013 long-
term operation (LTO) licence decision. This was because the end date of 2033 
had been previously set in the 2006 Covenant and the 2010 amendment to 
the Nuclear Energy Act. The non-compliance with article 6, paragraphs 4 and 
10 could therefore no longer be rectified by the subsequent licence 
amendment.   

8. In view of the above, the Committee states in paragraph 84 of its findings 
that it will not further examine whether the Netherlands has complied with 
other conditions for public participation set pursuant to article 6 of the 
Convention. It does, however, consider it necessary to make a number of 
observations regarding article 6, paragraphs 6 and 8 of the Convention. 

9. In paragraph 85 of its findings, the Committee, referring to paragraph 83, 
explicitly states, moreover, that it will not make a finding on article 6, 
paragraph 6 of the Convention. 

10. Paragraph 88 contains the actual finding. In keeping with paragraph 82 of the 
findings, this relates only to article 6, paragraphs 4 and 10 of the Convention. 

11. In view of the above, the Netherlands finds it difficult to understand why the 
Committee, in its first progress review, nonetheless deals with the subject of 
compliance with article 6, paragraph 6 and, in doing so, seems to go further 
than in its findings and recommendations.  

12. In the opinion of the Netherlands, it is not apparent from the findings that it 
has failed to comply with article 6, paragraph 6 (a)-(f).  
First, because the Committee, as previously noted, expressly states that it 
will not make a finding on article 6, paragraph 6.  
Second, because - if it is nonetheless necessary to interpret the findings in 
this way - paragraph 85 of the findings relates only to article 6, paragraph 6 
(b).  

13. Accordingly, the Netherlands does not know exactly where it stands. 
Moreover, if it had been apparent that the findings also related to article 6, 
paragraph 6, the Netherlands might possibly have responded differently to 
the draft findings. The Netherlands would be grateful to learn the Committee's 
views on this point.   

 



14. On a substantive aspect, the Netherlands wonders why the Committee 
considers that the existing legislation (division 3.4 of the General 
Administrative Law Act) for future cases, where the procedure to be followed 
will be as described in the progress report, does not guarantee that all 
relevant documents will be made available to the public.  

15. The Committee's recommendations are concerned with what happens in the 
future. This means that for future decisions on the duration of a nuclear 
facility the provision of information and public participation must be properly 
regulated and meet all the Convention's requirements.   

16. The Committee has itself indicated that it was no longer possible for the 
Netherlands to rectify what had gone wrong in the past in relation to the 
Covenant and the amendment to the legislation in relation to the LTO licence. 
If, in 2013, the Netherlands did not comply with article 6, paragraph 6 (which, 
as already noted, the Committee has not established in its findings), that is 
connected, in the Netherlands’ view, with the non-compliance established by 
the Committee with article 6, paragraphs 4 and 10 in relation to the LTO 
licence. After all, the Committee considered that it was precisely in relation 
to the LTO licence that the Netherlands took an unduly narrow view, because 
public participation would not have taken place before the end date of 2033. 
This specific case does not therefore warrant the general conclusion that the 
Netherlands is failing to comply with article 6, paragraph 6 of the Convention.  

17. For the record, the Netherlands emphasises that it has taken heed of the 
Committee’s observations in paragraphs 85 and 86 of the findings. The 
government will explain below why it considers that the existing legislation 
does comply with article 6, paragraph 6 of the Convention.  

18. If, with the benefit of hindsight, the decisions regarding the duration of the 
Borssele nuclear power plant were to be taken again, the Netherlands would 
ensure that division 3.4 of the General Administrative Law Act would already 
apply in the context of the Covenant. This is explained in the first progress 
report. Section 3:11, subsection 1 of the General Administrative Law Act, 
which belongs to division 3.4 of that Act, provides that all documents relating 
to the draft decision (in the present case the draft covenant) must be 
deposited for inspection.  

19. It follows from judgments of the highest Dutch administrative court (the 
Administrative Jurisdiction Division of the Council of State, referred to below 
as ‘the Council’) that such documents may include research reports on which 
the draft decision is based and which relate to the possible environmental 
consequences. See, for example, its judgments of 29 June 2011, 
ECLI:NL:RVS:2011:BQ9692, 7 March 2012, ECLI:NL:RVS:2012:BV8071, and 
18 July 2018, ECLI:NL:RVS:2018:2454. 

20. The Council has expressly held that a summary of such documents is not 
sufficient, since interested parties must be given the opportunity to form an 
opinion on the information they contain (see the judgments of 29 June 2011 
and 7 March 2012). It is also of the opinion that the obligation to deposit 
documents for inspection also relates to case-related data that is recorded in 
electronic form. According to the Council, this is necessary to enable 
interested parties not only to determine whether they wish to make use of 
the opportunity to challenge the draft decision or exercise the right of appeal 
against the final decision, but also to dispute the accuracy of the data used, 



the calculations made and the assumptions, choices and decisions based on 
them (judgment of 18 July 2018). Failure to make this information available 
is a ground for setting aside the decision.  

21. In addition, the government wishes to emphasise that it has taken note of 
the Committee’s observation in paragraph 85, according to which referring to 
a document that has been made public in a communication with Parliament a 
number of years previous to a public consultation in 2012-2013 does not 
amount to giving the public concerned access to all available information 
relevant to a decision making procedure. 

22. The government wishes to underline its intention to apply the procedure as 
regulated by division 3.4 of the General Administrative Law Act in conformity 
with the Committee’s observations in the future. This can be done within the 
current legislative and administrative framework and does not require any 
additional regulatory measures other than the proposed amendment of article 
17, paragraph 4 of the Nuclear energy act.    

23. It follows that section 3.4 of the General Administrative Law Act complies with 
article 6, paragraph 6 of the Convention. 

 

Procedure and planning 

24. The progress review states that the Netherlands should inform the Committee 
of the measures taken in the context of the next progress report by 1 October 
2020. The Netherlands would like to know how and to what extent the fact 
that draft legislation is being prepared and incorporated into the procedure in 
the run-up to the MoP 7 can still influence a decision by the MoP on the 
Committee's findings in this case. 


