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1.1 Admissibility 

First of all it is regretful that the European Commission could not respect the 
procedures of the Compliance Committee, in Decision I/7 on review of compliance, 
and its generous timeframe in paragraph 23 of five months to reply to the matters 
raised in the Communication. As such therefore their reply of December 2014, some 
five months after the due date, is disappointing in that rather than addressing the 
serious matters raised, there is instead a focus with seeking excuses for it to be 
declared inadmissible. If we consider the Guidance Document on the Aarhus 
Convention Compliance Mechanism1 and its section on ‘Response by the Party’: 
 

• The Party concerned may also submit comments with respect to the 
admissibility of the communication. If a Party contests the admissibility of the 
communication, it should inform the Committee as soon as possible, but no 
later than five months from the date the communication was forwarded. 

 
Clearly the European Commission has seen fit not to respect this guidance document 
either. Instead we have the situation in its December 2014 reply where: 
 
III. Legal observations 
1. Admissibility of the Communication 
a) No exhaustion of domestic remedies 
 
In this regard, the European Commission notes, firstly, that the Communication 
covers issues for which administrative and, in particular, judicial means of redress 
available at the level of the European Union have not been exhausted. 
 
However, these issues can be addressed as required by the following: 
 
 
 
 

                                                
1
 http://www.unece.org/fileadmin/DAM/env/pp/compliance/CC_GuidanceDocument.pdf  
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1.2 EPAW and Standing Rights in the European Court 

 
In the findings and recommendations on Communication ACCC/C/2012/682 
 

• 44. The communicant, together with other stakeholders including the 
European Platform Against Windfarms (EPAW), submitted to the Commission 
a request for internal review of the communication, “Renewable Energy: a 
major player in the European Energy market”, under article 10, paragraph 1, 
of the Aarhus Regulation, on a variety of grounds. The request was found to 
be not admissible on the grounds that the document in question was not an 
administrative act within the meaning of the Regulation. 

 

• 45. On 18 March 2013, EPAW filed a complaint with the General Court for the 
annulment of the communication in question. The Court found the application 
admissible and the matter is pending. 
 

The above lead to case T-168/13 - EPAW v Commission which resulted in the3:  
 

• Order of the General Court (Second Chamber) of 21 January 2014. European 
Platform Against Windfarms (EPAW) v European Commission. 

 

• Action for annulment - Legal person governed by private law - Absence of 
proof of existence in law - Article 44(5)(a) of the Rules of Procedure of the 
General Court - Manifest inadmissibility. 

 
To explain the background to this, EPAW is an umbrella organisation representing 
environmental NGOs throughout all of Europe. While some of those environmental 
NGOs, as according to national practice, are registered within their Member State, 
such as the FED in France4, EPAW is not registered in a Member State. However, it 
is active in Ireland with an address there, where under Irish law environmental NGOs 
are recognised in the planning legislation based upon: 
 

• (i) is a body or organisation (other than a State authority, a public authority or 
governmental body or agency) the aims or objectives of which relate to the 
promotion of environmental protection, and; 

 

• (ii) has, during the period of 12 months preceding the date of the application, 
pursued those aims or objectives. 

 
There is no formal registration process in Ireland for environmental NGOs. However, 
this was not recognised by the European Court in case T-168/13 on the 21st January 
2014: 
 

• 16.  Those provisions, in so far as they come under sectoral legislation 
relating to planning and development, are thus confined, within the field which 
they cover, to granting the bodies at issue a limited and specific right to bring 
an action before a single body, in this case An Bord Pleanála. 

                                                
2
 http://www.unece.org/fileadmin/DAM/env/pp/compliance/CC-

44/ECE_MP.PP_C.1_2014_5_ENG.pdf  
 
3
 http://curia.europa.eu/juris/liste.jsf?language=en&jur=C,T,F&num=T-168/13&td=ALL  

4
 http://environnementdurable.net/  
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• 17      A limited right to bring an action, such as that invoked by the applicant, 
before, moreover, a body the judicial nature of which has not been fully 
demonstrated, is, however, insufficient to establish that the applicant has 
general legal personality under Irish law enabling it, in the absence of any 
documentary proof of its existence in law, to bring an action before the 
European Union Courts on the basis of the fourth paragraph of Article 263 
TFEU.  
 

This was despite the case law in Ireland of the Irish Supreme Court of 27th November 
2013 of “Sandymount and Merrion Residents Association -v- An Bord Pleanála & 
ors”: [2013] IESC 515, which followed on from the High Court case of “Sandymount 
and Merrion Residents Association -v- An Bord Pleanála & Ors”: [2013] IEHC 2916 of 
the 25th March 2015. In the High Court it was determined that: 
 

• The interest of an applicant can embrace “a body or organisation” which aims 
to promote environmental protection. Does that necessarily also mean that 
such a body, even though unincorporated, has the capacity to bring such a 
challenge? 
 

• It is beyond doubt that the applicants were entitled to leave. The clear terms 
of the Act of 2000 allow for this in the absence of ministerial regulations that 
prohibit unincorporated associations from seeking to appeal planning 
decisions to An Bord Pleanála. These do not exist. That step of leave is 
permission to bring judicial review proceedings granted by the High Court. It 
would be contrary to common sense for leave, in that context, to mean leave 
until the proceedings are struck out by reason of an applicant, so empowered 
by legislation to commence a case, being an unincorporated association with 
no legal personality. Once there is no requirement made by ministerial 
regulation that appeals to An Bord Pleanála cannot be taken by an 
association such as the applicant, leave means an entitlement to argue the 
merits of the case through to its conclusion. It may be that it might be argued 
that this subsection deals only with sufficiency of interest. But that is not, in 
respect of environmental matters, what it says: it establishes capacity, 
otherwise how is the High Court to give leave under the criteria set out in the 
legislation? Furthermore, as a matter of statutory construction I am obliged to 
give the section the meaning which it expresses. Bearing in mind, as I do, the 
need to avoid an absurd construction, the applicants were clearly entitled to 
leave to bring these proceedings. That being so, the applicant is entitled to 
continue with the litigation since to rule otherwise would offend common 
sense. 

 

• In the absence of regulations restricting this kind of applicant, the case must 
proceed since the legislation expressly allows it.  

 

• Result: The application to dismiss the review on the grounds of non 
disclosure by and the lack of capacity of the unincorporated applicant will 
therefore be dismissed. 

    

                                                
5
http://www.courts.ie/Judgments.nsf/bce24a8184816f1580256ef30048ca50/e57d6ca0f35035

9280257c31004816ef?OpenDocument  
 
6
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The matter was then appealed to the Supreme Court by the State and Dublin City 
Council, where the Supreme Court upheld the position of the High Court. However, 
this position was ignored by the European Court in its ruling of 21st January 2014 and 
costs were awarded against EPAW. Despite three successive formal letters to the 
EU Commission from EPAW’s legal representative in relation to the matters of costs, 
there was a refusal to reply and EPAW is now left in the position where it is still 
subject to an unknown level of cost recovery. 
 
Note: As regards the current position in Ireland, S.I. No. 352 of 2014, European 
Union (Access to Review of Decisions for Certain Bodies or Organisations promoting 
Environmental Protection) Regulations 20147, for the purpose of giving further effect 
to Directive 2003/35/EC, established that the: High Court shall not grant leave for 
judicial review under this section unless it is satisfied that: 
 

(a) the applicant has a sufficient interest in the matter which is the subject of the 
application, or 
 

(b) the applicant 
 

• (i) is a body or organisation (other than a State authority, a public authority or 
governmental body or agency) the aims or objectives of which relate to the 
promotion of environmental protection, and; 
 

• (ii) has, during the period of 12 months preceding the date of the application, 
pursued those aims or objectives. 

 
Note: A sufficient interest for the purposes of the paragraph above is not limited to an 
interest in land or other financial interest. 
 
The Sandymount Residents Association would be typical of many community groups 
throughout Ireland, which deal with local issues as a group of concerned citizens. 
Indeed the huge amount of grossly obtrusive wind energy developments in rural 
Ireland has led to a rapid rise of concerned citizens coming together to exercise their 
rights in the planning process. It is simply not realistic for these groups, from the time 
of their initial engagement, to be established as legal companies with defined legal 
personalities, not least as the rules related to the same in Ireland are complex8.  
 
Restricting standing rights in environmental cases to limited companies would be a 
breach of the Aarhus Convention’s “objective of giving the public concerned wide 
access to justice within the scope of this Convention”, a point recognised by the Irish 
Courts and the legislator, but regretfully not by the European Commission and the 
European Court. Indeed if we consider the Aarhus Regulation 1367/2006 and its 
Article 11 on “Criteria for entitlement at Community level”: 
 
1.   A non-governmental organisation shall be entitled to make a request for internal 
review in accordance with Article 10, provided that: 
 
(a) it is an independent non-profit-making legal person in accordance with a Member 
State's national law or practice; 
 

                                                
7
http://www.environ.ie/en/Legislation/Environment/Miscellaneous/FileDownLoad,38717,en.pdf  

8
 https://www.cro.ie/Registration/Company  
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Then clearly under the ruling of the Court in case T-168/13, a precedent has been set 
which is denying Irish environmental NGOs their rights to take action in the European 
Court. 
 

1.3 Access to Justice – Environmental Information 

 
According to the European Commission:  
 

• Against a negative reply by the Commission (SG) to a confirmatory request 
for access to documents, the means of redress are then to bring proceedings 
before the General Court of the European Union, under the conditions of 
Article 263 TFEU, or to file a complaint with the European Ombudsman, 
under the terms of Article 228 TFEU. These means of redress are always 
indicated in the reply, so that the requestor is fully informed about his 
possibilities for appeal. 

 

• In the case at hand, making a complaint to the European Ombudsman in 
specific cases cannot be regarded as exhausting the available domestic 
remedies, as the Communicant seems to imply (see point VI, page 16, of his 
Communication). 

 
. Under the procedures of the European Court: 
 

• Only a lawyer authorised to practise before a court of a Member State or of 
another State which is a party to the Agreement on the European Economic 
Area may represent or assist a party before the Court. 

 
Furthermore, “the following measures of inquiry may be adopted: 
 
(a) the personal appearance of the parties; 
 
(b) a request for information and production of documents; 
 
(c) oral testimony; 
 
(d) the commissioning of an expert’s report; 
 
(e) an inspection of the place or thing in question.” 
 
There is therefore considerable expenditure required to engage a lawyer and prepare 
a case for the Court located in Luxemburg. In the findings and recommendations on 
ACCC/C/2008/32(Part 1)9 it was clarified in Point 32: 
 

• According to the rules of procedure of the Court of Justice, in principle, the 
proceedings before the Court are free of charge, with some exceptions, such 
as when a party has caused the Court to incur avoidable costs or where 
copying or translation work had to be carried out. As for the parties’ costs, the 
unsuccessful party is ordered to pay the costs if they have been applied for in 
the successful party’s pleadings; if costs are not claimed, each party bears its 

                                                
9
 http://www.unece.org/fileadmin/DAM/env/pp/compliance/CC-

32/ece.mp.pp.c.1.2011.4.Add.1.e.pdf  
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own costs. . Member States and institutions that intervene have to bear their 
own costs. Usually, the Court orders interveners, other than member States 
and institutions, to bear their own costs. The rules of procedure provide for a 
legal aid procedure, when a party is either wholly or partly unable to meet the 
costs of the proceedings. 

 
Further clarification on legal aid is to be found in the Curia’s “Notes for the guidance 
of Counsel”10 
 

• Article 76 of the RP provides for legal aid. The Court has a limited budget for 
that purpose. 

 

• Any party may at any time apply for legal aid if he is "wholly or in part unable 
to meet the costs of the proceedings". The right to make such an application 
is not conditional upon the nature of the action or procedure. Thus, legal aid 
may also be applied for in a preliminary ruling case. However, in such a case, 
the party concerned must first seek legal aid from the competent authorities in 
his own country. In order to establish his lack of means, the person 
concerned must provide the Court with all relevant information, in particular a 
certificate from the competent authority to that effect. 
 

• Where legal aid is applied for before the commencement of proceedings, the 
party must give a brief description of the subject matter of the application in 
order to enable the Court to consider whether the application is not manifestly 
unfounded. 

 

• It must be emphasised that the grant of legal aid does not mean that the 
recipient of it cannot, if appropriate, be ordered to pay the costs. Moreover, 
the Court may take action to recover sums disbursed by way of legal aid. 

 
Note: An examination of the Curia’s website shows that for the last five years, there 

were only eleven cases where legal aid had been awarded, such as in Case T‑
228/12 AJ, Case T-646/11 AJ and Case T‑196/11 AJ, where the awards were to 

citizens of Belarus of very limited means. In each case the amounts were in the order 
of €5,000 to €6,000 and limited in respect of the potential costs which could be 
involved.  
 
Realistically to take an action in the General Court, the citizen has to budget for 
paying a lawyer, preparing for and attending a Court hearing in Luxemburg and 
potentially paying the costs of the other side if he or she loses. If we consider Article 
9(4) of the Convention and its requirements in relation to “fair, equitable, timely and 
not prohibitively expensive”, then no specific arrangements are in place in the 
European Court with respect to cases which fall under the provisions of the 
Convention. 
 
In this context it is worth pointing out that use of the Curia’s search function for cases 
related to access to documents over the last five years shows that less than fifteen 
could be connected to the subject matter of the Aarhus Convention, i.e. related to 
environmental information. This alone demonstrates that barriers to access to justice 

                                                
10

 http://curia.europa.eu/jcms/upload/docs/application/pdf/2008-09/txt9_2008-09-25_17-37-
52_275.pdf  
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are occurring, in that it is an extremely small number of cases in comparison to those 
Member States who operate a low cost ‘information commissioner’ or similar11.  
 
Furthermore, if we consider the timeframes involved in bringing those cases through 
to a position of a judgement, then some indication can be deduced from the below 
related to judgements delivered in the last five years connected both to the Aarhus 
Regulation 1367/2006 and access to information Regulation 1049/2001: 
 

• Case T-476/12 – Saint-Gobain Glass Deutschland GmbH v European 
Commission: Initial Request for Information made on 3rd July 2012, 
Judgement of the General Court on 11th December 2014 (Appeal Case before 
the Court of Justice C-60/15 P) 

 

• Case T-402/12 - Carl Schlyter v European Commission: Initial Request for 
Information made on 16th April 2012, Judgement of the General Court on 16th 
April 2015 

 

• Case T-545/11 - Stichting Greenpeace Nederland and PAN Europe v 
Commission: Initial Request for Information made on 20th December 2010, 
Judgement of the General Court on 8th October 2013 (Appeal Case before 
the Court of Justice C-673/13 P).  

 

• Case T-214/11 - ClientEarth and PAN Europe v EFSA: Initial Request for 
Information made on 10th November 2010, Judgement of the General Court 
on 13th September 2013 (Appeal Case before the Court of Justice C-615/13 
P). 

 

• Case: T-111/11 - ClientEarth v Commission: Initial Request for Information 
made on 8th September 2010, Judgement of the General Court on 13th 
September 2013 (Appeal Case before the Court of Justice C-612/13 P) 

 

• Case T-29/08 - LPN v Commission: Initial Request for Information made on 
2nd March 2007, Judgement of the General Court on 9th September 2011  

 
As can be seen, when the case goes to a judgement phase in the General Court, 
there is at least a two year period from when the initial request for information was 
made to the EU institution. Furthermore, quite a number of these cases have gone to 
further appeal, which results in even longer timeframes.  
 
As regards costs involved, then under the rules of the European Court, the losing 
party bears the costs. However, unless the parties cannot agree and the matter ends 
up in a taxation hearing, the resulting cost settlement is confidential. An examination 
of the Curia website for the last five years shows that there are a relatively limited 
number of cases which gone for taxation, namely 109, and none of these case were 
connected with access to information, i.e. Regulation 1049/2001. However, the below 
contains some examples of cases before the General Court, how they were 
assessed relatively to points of law, and a summary of the taxation awards in relation 
to what the losing party had to pay to the party which won: 
 

• Case T-12/12 DEP - Laboratoires CTRS v Commission: “The complexity and 
difficulty of the case must be regarded as average. The total costs to be 

                                                
11

 For instance a search of the UK Information Commissioners website shows 122 cases 
alone in relation to Section 12(4)(e) of the Environmental Information Regulations on 
disclosure of internal communications: http://search.ico.org.uk/ico/search/decisionnotice  
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reimbursed by the European Commission to Laboratoires CTRS are fixed at 
€49,000”. 

 

• Case T-589/11 DEP - Phonebook of the World v OHMI - Seat Pagine Gialle 

(PAGINE GIALLE): “The Court decided, acting upon a report of the Judge‑
Rapporteur to rule on the action without an oral procedure. The written 
procedure involved only one exchange of pleadings between the parties. The 
participation of the intervener’s lawyer in the main proceedings was thus 
limited to the drafting of a short response and a letter relating to the choice of 
the language of the case. The total amount of costs to be reimbursed by 
PAGINE GIALLE SpA is fixed at €2,500”. 

 

• Case T-544/11 DEP - Spectrum Brands (UK) v OHMI - Philips (STEAM 
GLIDE): “The Court notes that the case in the main proceedings concerned 
invalidity proceedings against an application for a Community mark which 
was not, as regards its purpose and nature, of any particular complexity. The 
written procedure consisted of a single round of written submissions and that 
a hearing was held on 16 October 2012. The total amount to be reimbursed 
by Spectrum Brands (UK) Ltd to Koninklijke Philips Electronics NV in respect 
of the proceedings before the Court is fixed at €9,000”. 

 

• Case T-444/10 DEP - Esge v OHMI - De'Longhi Benelux (KMIX): “It must be 
noted that the purpose and nature of the case in the main proceedings did not 
present any particular complexity. The actual participation of the intervener’s 
lawyers in the main proceedings and in the proceedings for taxation of costs 
took the form of preparation for and participation in the hearing of 24 October 
2012 before the Court, and the drafting of four documents. The total amount 
of the costs to be reimbursed by Esge AG to De’Longhi Benelux SA is set at 
€11,546.56.” 

 

• Case T-298/10 DEP - Arrieta D. Gross v OHMI - International Biocentric 
Foundation and Others (BIODANZA): “The Court observes that the case in 
the main proceedings was not, as regards its purpose and nature, of any 
particular complexity. The Court considers that it is appropriate to recognise 
that, in total, 40 hours of work was necessary for the purpose of the 
proceedings before the Court. The Court considers that the costs recoverable 
by the interveners in respect of the procedure before the Court will be fairly 
assessed by taxing their amount at €13,000”. 

 

• Case T-43/10 DEP - Elementis and Others v Commission: “Therefore, the 
case in the main proceedings cannot be regarded as having involved 
particularly serious difficulties. The total amount of the costs to be paid by the 
Commission to Elementis plc, Elementis Holdings Ltd, Elementis UK Ltd and 
Elementis Services Ltd is fixed at €51,500”. 

 

• Case T-121/09 DEP - Al Shanfari v Council and Commission: “It must be 
pointed out that, although the case in the main proceedings was removed 
from the register before a hearing was held, the applicant’s withdrawal 
nevertheless entailed the drafting of observations in addition to the application 
initiating proceedings and the reply. The total amount of the costs to be 
reimbursed by the Council of the European Union and the European 
Commission to Mr Thamer Al Shanfari is fixed at the sum of €37,800”. 
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• Case T-501/08 DEP - NEC Display Solutions Europe v OHMI - C More 
Entertainment: “The case in the main proceedings presented no particular 
complexity as regards its purpose and nature. The actual participation of the 
intervener in the proceedings before the General Court was limited to the 
production of a reply of ten pages accompanied by 3 annexes, amounting to a 
total of four pages, and the exchange of correspondence with the Court. 
Moreover, there was no hearing in the present case. The total amount of 
costs to be reimbursed by NEC Display Solutions Europe GmbH to C More 
Entertainment AB is fixed at €3,550”.  

 

• Case T-384/08 DEP- Elliniki Nafpigokataskevastiki and Others v Commission: 
“It must be held that, even if the main proceedings involved a certain factual 
complexity, it was possible to resolve the contentious issues between the 
parties on the basis of the settled case-law concerning the concept of State 
aid and State aids in the form of guarantees. In the light of all the foregoing 
considerations, all the costs recoverable by the intervener will be fairly 
assessed by taxing their amount at €18,000”. 

 

• Case T-459/07 DEP- Hangzhou Duralamp Electronics v Council: “It should be 
held that the dispute raised complex issues and that the case possessed a 
definite significance from the point of view of EU law. The total costs to be 
reimbursed by Hangzhou Duralamp Electronics Co., Ltd, to the Council of the 
European Union are fixed at €62,192”. 

 
There are some conclusions here, even with a simple procedure with a one day oral 
hearing, the level of costs exposure will be of the order of €10,000. If it turns out that 
the legal issues are more complex, such as seemed to occur in many of the 
Judgements related to Regulations 1367/2006 and 1049/2001, which have gone to 
further appeal, then cost exposure would be somewhere of the order of €20,000 to 
€50,000. The total cost one would have to budget for would not only include this 
potential cost exposure, but also the legal costs of representation on one owns side, 
in other words, one would have to double this figure. Note: Neither is it possible to 
reduce one’s own legal costs by utilising the legal services of a lawyer actively 
involved in your environmental NGO, a position the Curia clarified in Case T-221/14, 
when it dismissed the application by Justice & Environment to mount a legal 
challenge to the Projects of Common Interest under mechanisms of Regulation 
1367/200612. 
 
Given that the relevant request for information in Communication ACCC/C/2013/96 
was related to the ability to properly participate in a procedure related to Article 7 of 
the Convention, the time frame and costs involved in mounting commencing 
proceedings at the European Court, in relation to refusal to provide environmental 
information, would simply be impractical. The window of opportunity related to the 
public participation would be long gone by the time the matter had reached 
judgement. Furthermore, the level of cost involved clearly exceeds what the 
Compliance Committee has already determined in relation to Article 9(4) as being 
excessive13. 

                                                
12

http://www.justiceandenvironment.org/_files/file/2014/PCI%20dismissal%20by%20Court%2
0002-T-221-14-7-648473-EN-G82273.pdf  
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 See Point 47: 
http://www.unece.org/fileadmin/DAM/env/pp/mop5/Documents/Category_II_documents/ECE.
MP.PP.2014.23.E.final.pdf  
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1.4 Request for Internal Review 

The Commission’s reply of December 2014 stated: 
 

• Redress is also available with regard to requests for internal review. Indeed, 
proceedings before the General Court may be instituted, under the terms of 
Article 12 of the Aarhus Regulation. 

 
EPAW did seek an Internal Review of the adoption of the Projects of Common 
Interest, but this was refused by the EU Commission as it was considered that EPAW 
was not a ‘legal person’14. As has been clarified previously EPAW’s standing rights 
had not been recognised by the European Court, so there was no point of appeal. 
One could argue that EPAW could reconstitute itself to have it registered in a 
Member State, where such registration is established practice, in order to mount a 
legal challenge following a request for Internal Review under Regulation 1367/2006.  
 
However, it is increasingly clear that there would be little or no justification for doing 
this, given the current jurisprudence which applies. The Compliance Committee is 
already aware of the recent developments in Communication ACCC/C/2008/32 and 
the rulings of the Court of Justice in joined cases C-401/12P to C-405/12P. The Court 
avoided tackling the legal issue at stake: the compatibility of the definition of the acts, 
which can be challenged within the internal review procedure set out under Article 
10(1) of Regulation 1367/2006 and before the Courts with Article 9(3) of the Aarhus 
Convention. As such then the current scope of Regulation 1367/2006 is extremely 
limited, namely to acts of individual scope, and does not provide an effective remedy. 
Not only is it not in compliance with the Aarhus Convention, but one can only with 
wonder repeat the position of EU Commission in their correspondence of December 
2014, namely: 
 

• These court proceedings do not unreasonably prolong the remedy, and they 
do without any doubt provide an effective and sufficient means of redress. 

 
Nothing could be further than the truth, if we consider the ‘Request for Internal 
Review’ made by Pesticides Action Network and Stichting Natuur en Milieu in April 
2008 in relation to the Commissions regulation on pesticide residues, then this led to 
the judgement of the General Court of 14th June 2012 in case T-338/08, in which 
decision of the Commission rejecting their request for internal review was annulled.  
Note: This was four years later. Similarly, in case T-396/09, Vereniging 
Milieudefensie and Stichting Stop Luchtverontreiniging Utrecht’s ‘Request for Internal 
Review’ of an temporary exemption from the obligations laid down by the Air Quality 
Directive of May 2009 was rejected by the Commission, but annulled by the 
subsequent judgement of the General Court also on the 14th June 2012.  
 
However, these judgements were appealed to the Court of Justice in joined cases C-
401/12P to C-405/12P. The Court of Justice ruling on the 13th January 2015, setting 
aside the previous judgments of the General Court of the European Union and 
ordering the relevant NGOs to pay jointly and severally the costs incurred at first 
instance and in the appeals initiated by the Council of the European Union, the 
European Parliament and the European Commission. 
 

                                                
14

 http://ec.europa.eu/environment/aarhus/pdf/requests/20/reply.pdf  
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So in conclusion, after nearly seven years we now know that the Internal Review 
mechanism of the Aarhus Regulation 1367/2006 is so limited, as not only be 
ineffective, but clearly not compliant with Article 9(3) of the Aarhus Convention, while 
the unfortunate NGOs above are facing a huge financial bill for seeking to exert their 
rights. Clearly Article 9(4) does not apply either, as nothing was either ‘fair, equitable, 
timely or not prohibitively expensive’.  
 

1.5 Role of EU Ombudsman 

The Aarhus Regulation 1367/2006 itself and its inter linkage to the access to 
information Regulation 1049/2001 provide reference to two forms of access to justice 
procedure, namely: 
 

• Instituting court proceedings against the institution and/or making a complaint 
to the Ombudsman, under the conditions laid down in Articles 230 and 195 of 
the EC Treaty, respectively. 

 
In the context of Article 9 of the Convention, the EU Ombudsman issues no binding 
rulings, takes not just months, but years to process complaints and even where there 
is maladministration demonstrated in International Law, such as the findings and 
recommendations in Communication ACCC/C/2010/5415 and resulting Decision V9g 
on non-compliance, it refuses to take any action. While one could with justification 
point out that this office of the EU Ombudsman does not meet the access to justice 
procedures required by Articles 9(1) and 9(4) of the Convention, it is referenced by 
the EU legal framework, which is alleged to implement the requirements of the 
Convention.  
 
Be that as it may, Article 3(1) of the Convention requires that: 
 

• Each Party shall take the necessary legislative, regulatory and other 
measures, including measures to achieve compatibility between the 
provisions implementing the information, public participation and access-to-
justice provisions in this Convention, as well as proper enforcement 
measures, to establish and maintain a clear, transparent and consistent 
framework to implement the provisions of this Convention. 

 
One would therefore expect that this body, which claims to be an independent and 
impartial body, which holds the EU administration to account and investigates 
complaints about maladministration, would take action relating to maladministration 
concerning the legally binding Aarhus Convention, when it is brought to its attention.  
 
However, this clearly is not so, as has been demonstrated by this Communication. 
So who then within the Party concerned is responsible for proper enforcement of the 
Convention? When clearly there is no evidence that any is actually happening.  
 
If we consider again the EU Commission’s response of December 2014:  
 

• The decisions by the European Ombudsman are not legally binding, so that it 
is highly questionable whether bringing a case before the European 
Ombudsman qualifies as "remedy" in the sense of paragraph 21 of the Annex 
to Decision I/7 on Review of Compliance. 
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• Also, the European Ombudsman is an alternative non-judicial remedy that 
meets specific criteria and does not necessarily have the same objective as 
judicial proceedings. Unlike the General Court, the Ombudsman cannot annul 
the Institution's decision should the requestor disagree with the substance of 
the reply to the confirmatory request for access to documents. 

 
First a remedy is not defined by Decision 1/7 on Review of Compliance. Secondly the 
Guidance Document on the Aarhus Convention Compliance Mechanism states: 
 

• In considering any communication from the public, the Compliance 
Committee will take into account the extent to which any domestic remedy 
(i.e. review or appeals process) was available to the person making the 
communication. 

 

• It is at the discretion of the Committee to decide not to examine the substance 
of a communication if in its view the communicant has not sufficiently 
explored the domestic administrative or judicial procedures, especially at 
times of particularly increased workload.  
 

Is a complaint to the EU Ombudsman not a review process or administrative 
procedure? If we consider the UNECE Task Force on Access to Information under 
the Aarhus Convention and the report of its third meeting16, which took place in 
Geneva on the 3rd to 5th December 2014, then in regard to the application of certain 
restrictions on access to environmental information: 
 

• 40. Participants were invited to discuss the application of certain restrictions 
on access to environmental information in accordance with article 4, 
paragraphs (4) (d)-(f), of the Convention. 

 

• 41. The topic was introduced by two keynote speakers, Mr. Ian Harden, 
Secretary General of the European Ombudsman, and Mr Veit Koester, former 
Chair of the Convention’s Compliance Committee. 

 

• 42. Mr. Harden gave an overview of the key areas of the Ombudsman’s work 
relevant to the first pillar of the Aarhus Convention, and briefly presented a 
number of cases pending before or decided by the European Ombudsman 
that were relevant to the disclosure of environmental information and the 
application of exceptions to the right of access. 

 
Indeed, the EU Ombudsman also included its 2013 Annual Report as an official 
document for this UNECE meeting. Are we then to accept, in order to facilitate the 
EU Commission, that for certain UNECE functions the EU Ombudsman can be a 
‘remedy’, but not for others? 
 
If we look at Directive 2008/52/EC on certain aspects of mediation in civil and 
commercial matters17, then in Recital (5): “The objective of securing better access to 
justice, as part of the policy of the European Union to establish an area of freedom, 
security and justice, should encompass access to judicial as well as extrajudicial 
dispute resolution methods”. One can only then reiterate the position of the EU 

                                                
16

 http://www.unece.org/env/pp/aarhus/tfai3.html#/  
 
17

 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:136:0003:0008:En:PDF  
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Commission in its reply of December 2014: “The decisions by the European 
Ombudsman are not legally binding. It is highly questionable whether bringing a case 
before the European Ombudsman qualifies as "remedy" in the sense of paragraph 21 
of the Annex to Decision I/7 on Review of Compliance”. Are we then to accept, in 
order to facilitate the EU Commission, that for certain UNECE functions, extrajudicial 
dispute resolution methods are not a ‘remedy, but for other purposes as part of EU 
legal order, they are part of the “objective of securing better access to justice”? 
 
If we consider UNECE’s own report on “Access to Justice: Remedies. Article 9.4 of 
the Aarhus Convention and the requirement for adequate and effective remedies, 
including injunctive relief18” 
 

• Administrative remedies usually consist of appeals to the authority that issued 
the contested decision, or to the body that is hierarchically superior. Some 
countries also offer quasi-judicial procedures or tribunals that combine 
aspects of administrative and judicial remedies. 
 

• Generally, complaint to the Ombudsman is a remedy intended to be pursued 
after administrative remedies and before judicial remedies. 

 
This puts into perspective again, the position now being articulated by the EU 
Commission in their reply of December 2014 that the EU Ombudsman is not a 
remedy and the validity of that claim. 
 
Another way of putting this into perspective, is to consider the implementation of the 
access to information pillar of the Convention and its access to justice provisions 
under Article 9(1), then this occurs in the Member States through Directive 
2003/4/EC. In particular Article 6 of this Directive defines the ‘access to justice’ 
provisions. In its COM/2012/0774 final, the Commission’s report of 2012 on the 
experience gained in the application of this Directive on public access to 
environmental information, it is stated19:  
 

• However, there are certain shortcomings with application of Article 6 in some 
Member States. If the provisions in the Directive are to be effective, they must 
be applied to all levels of appeal. For instance, administrative authorities 
authorised to deal with appeals at first or second instance need to be 
independent from each other and to be able to give decisions complying with 
the Directive. A number of Member States have set up a special tribunal for 
first instance appeals already. However, this good practice must not lead to 
ineffectiveness at the second stage of appeal in the form of costly and 
protracted procedures. Procedural guarantees covering all instances are 
important to provide full access to justice and avoid having only one effective 
instance of appeal, while the subsequent stages remain costly and slow. 

 

• Bodies overseeing mal-administration, such as the Ombudsman, also play an 
important role in ensuring effective remedies. However, they should be 
regarded as complementary to an effective appeal system. 

 
So yet again it is recognised that a body overseeing maladministration can play an 
important role in ensuring effective remedies. It is also important to note that most 
Member States have procedures related to access to justice for refusal of requests 

                                                
18

http://www.unece.org/fileadmin/DAM/env/pp/a.to.j/AnalyticalStudies/Remedies_ReportYE_1
00311.pdf  
19

 http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52012DC0774  
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for information, which involve lower administrative Courts or special tribunals. These 
are low cost and do not require the engagement of professional legal services. As the 
Commission points out, the second stage of appeal must not lead to costly and 
protracted procedures, which is precisely what initiating proceedings before the 
General Court of the European Union, under the conditions of Article 263 TFEU, 
entail.  
 
Finally as regards the Commission’s statement: 
 

• EPAW indicates on page 16 of the Communication in relation to Ombudsman 
Complaint 0181/2013/(JF)(RT)(AN) that it considered the Ombudsman's view 
that, as regards certain issues, the complainant should make further 
administrative approaches to the Commission, to be "highly irregular". 
However, the issues concerned are currently being examined in the inquiry 
into Complaint 240/2014/SID, the complainant having subsequently made the 
administrative approaches to the Commission considered necessary by the 
Ombudsman. 
 

The simple explanation of this is that right from the outset, EPAW members made it 
clear to the EU Commission that the public participation exercise was not being run 
in compliance with the Aarhus Regulations, such as in the initial request for 
information of the 30th 2012 (page 8 of the Communication, where it was stated with 
regard to the lack of project information: 
 

• This consultation process does not seem to meet the basic requirements for 
public participation as per Regulation 1367/2006 

 

• http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:264:0013:0
013:EN:PDF 

 

• I would appreciate if you could advise, that in the absence of any project 
information, how a citizen is supposed to participate in the consultation 
process? 

 
In simple terms, the complete lack of availability of any environmental data for the 
public participation phase, save the names of the project, rendered the whole public 
participation exercise in itself a farce. 
 

1.6 Failure to utilise a Confirmatory Application 

The EU Commission in their reply of December 2014 stated: 
 

• As far as requests for access to documents are concerned, the available 
means for redress are, first, to address a confirmatory application to the SG. 
This possibility has not been used with regard to all requests mentioned. 

 
This issue has already been dealt with in the e-mail of 9th September 2014 from the 
Communicant to UNECE, which included the “Reply from President Barosso of 3rd 
June 2014, see Section 3.1: ‘Absence of a Confirmatory Application’. The reality of 
the sequence of events on which occurred is also described in Sections 1.4 to 1.6 of 
the Communication, namely a confirmatory application was sent and a reply from the 
EU Commission received.  
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1.7 Conclusions 

The clear conclusion from the prior sections of this reply is that there is no judicial 
means of redress, which complies with the requirements of Article 9 of the 
Convention. As regards Article 9(1) of the Convention, proceedings before the 
General Court in relation to access to information simply do not meet Article 9(4) of 
the Convention, in particular as to ‘timely and not prohibitively expensive’. Indeed, the 
practical ineffectiveness of these proceedings can be seen by the very few times they 
have actually been used.  
 
As regards a Request for Internal Review, the lack of Standing Rights afforded to 
EPAW has been documented, in addition to the dreadful circumstances in relation to 
the four environmental NGOs who were subject to the cost rulings in joined cases C-
401/12P to C-405/12P. Again proceedings before the General Court relating to a 
request for an Internal Review, do not meet the requirements of Article 9(4) of the 
Convention, while the greater issue of compliance with Article 9(3) of the Convention 
is being addressed further in Communication ACCC/C/2008/32. 
 
However, the EU Ombudsman is in theory, designed to also provide a recognised 
remedy, but has chosen with regard to the Aarhus Convention not to do so.  
 
As the EU Commission pointed out in its reply of December 2014: 
 

• Under paragraph 21 of the Annex to Decision I/7 on Review of Compliance, 
the ACCC "should at all relevant stages take into account any available 
domestic remedy unless the application of the remedy is unreasonably 
prolonged or obviously does not provide an effective and sufficient means of 
redress". 

 

• The terms of paragraph 21 of the Annex to Decision I/7 on Review of 
Compliance leave no doubt that domestic remedies are to be taken into 
account, unless they are unsatisfactory.  

 
As documented already in the prior sections of this reply, there are no judicial means 
of redress available, which comply with the requirements of Article 9 of the 
Convention. The jurisprudence to date at the European Court demonstrates that the 
procedures available are “unreasonably prolonged and do not provide an effective 
and sufficient means of redress”. Indeed, as regards Standing Rights, there are also 
major questions as to their availability. These circumstances regarding domestic 
remedies are therefore highly unsatisfactory.  
 
 


