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To: Fiona Marshall Secretary to the Aarhus Convention Compliance Committee
From: Pat Swords EPAW
Re: ACCC/C/2013/96 Comments on Draft Findings
Date: 17th May 2020

Dear Fiona

I would like first to thank yourselves at the Secretariat and the Compliance
Committee for these draft findings and recommendations. These are very welcome,
as they help clarify the complex relationships and responsibilities in International law,
which exists between the EU, as a Regional Economic Integration Organisation and
a Party to the Convention, and its Member States. The Compliance Committee has
limited time and resources available to address these issues and is not helped by the
EU, which has repeatedly sought to delay and obstruct these proceedings, while also
refusing to engage in any form of meaningful measures to ensure compliance on
other outstanding decisions of non-compliance against it, see in particular
ACCC/M/2017/3.1 Yet again the EU were unable to comply with the generous
timeframe provided to them in these proceedings, namely to comment on these draft
findings and recommendations. I would like to point out that once again vague claims
were made to justify not complying and no schedule was provided, outlining what
precise steps had to be completed, had been completed to date and when the
outstanding steps were to be completed.

1.1 Findings in Relation to Article 4(2) and 9(1)

Turning to the main findings of the Compliance Committee in Point 138 (a) and (b) of
the draft UNECE document, in relation to Articles 4(2) and 9(1) of the Convention,
the facts of the case, as so accurately documented in the prior Points of the
document, really speak for themselves. There was an ingrained culture of
administrative non-compliance, right to the highest level of Catherine Day, the
Secretary-General of the European Commission.2 In Points 106 and 111 the
Committee concluded that: “no evidence has been presented to substantiate that the
non-compliance found …. was of a wide or systemic nature, the Committee refrains
from making a recommendation on this point”. This may well be somewhat true, but a
contributing factor is that majority of citizens in the EU are not aware of their Aarhus
rights. Furthermore, if they do actually go to exercise these rights, they are quickly
obstructed (stone walled) and do not ending up preparing the quite considerable
body of evidence that the Communication had to document to be considered as
admissible. For example, the references to the requests for information from Mr
Waugh and Mr Conroy, see Point 92 of the draft findings, which were considered
inadmissible.

In relation to Article 9(1) the failure of the EU Ombudsman to provide for an
independent review process, which was “expeditious” is self-evident from Points 108
to 110 of the draft findings and is therefore not in dispute. However, there is a wider
issue, which needs to be addressed within the context of Article 9(1) and the role of
the EU Ombudsman. If we refer to the UNECE “Aarhus Convention: An

1 https://www.unece.org/?id=48110

2 See Annex 3 of Communication:
https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2013-
96/Communication/Attachment_3_Caulfield_-__final_EN.pdf
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Implementation Guide” and its page 191 and the section there on “Who carries out
the review?”3

 Article 9, paragraph 1, specifies that the review procedure must be before a
court of law or another “independent and impartial body established by law”.
“Independent and impartial” bodies do not have to be courts, but must be at
least quasi-judicial, with safeguards to guarantee due process, independent
of influence by any branch of government and unconnected to any private
entity. The reviewing body must also be competent to make decisions that are
binding on the public authority holding the requested information. Thus,
advisory findings or non-binding suggestions by the reviewing body are not
sufficient. This is essential in determining whether an ombudsman institution
suffices to meet the criteria in article 9, paragraph 1, of the Convention.

In Point 39 of its draft Findings the Committee records:

 On 28 April 2015, the Ombudsman closed the inquiry. It found no
maladministration by the Commission in publishing and informing the public
about the consultation on the PCIs. However, it found the Commission’s
failure to provide translation to enable the public’s full participation in the
consultation was maladministration. The Ombudsman remarked that the
Commission should, in addition to using websites, consider more dynamic
internet forms of communicating with citizens.

The Ombudsman’s finding of maladministration in relation to the Commission’s
failure to provide translation to enable the public’s full participation mirrors the draft
findings of the Committee in Point 138(d) and subsequent Recommendation in Point
139(a). However, it also highlights the fundamental limitations of the EU
Ombudsman, it that it does not remotely fulfil duties related to an ‘access to justice’
procedure. The Ombudsman’s so called ‘friendly solutions’ are not only meaningless,
but more often than not just downright condensing to the person taking the case, who
when it is eventually acknowledged that their rights have been abused, have
subsequently to watch, as that abuse just continues to perpetuate itself.

For example, the Communicant would like to draw the Compliance Committee’s
attention to an Consultation on the EU’s relevant webpage, dated 11th May 2020 on
“Proposal for a Regulation: Trans-European energy infrastructure – revision of
guidelines”.4 The documentation supporting this consultation “Inception impact
assessment - Ares(2020)2487772” is only available in English. As this explains, it
“…. foresees that the regulatory framework for energy infrastructure, including the
Regulation (EU) No 347/2013 on guidelines for trans-European energy Infrastructure
("TEN-E Regulation"), needs to be reviewed”. The TEN-E Regulation of course being
the subject of the Communication and the subsequent UNECE draft findings and
recommendations. There are numerous similar examples, where the EU Commission
has perpetuated what the Ombudsman rightly classified as maladministration,
namely failing to provide the key consultation documentation in anything other than
English.

Indeed, Point 37 of the draft findings and recommendations provides a further insight
to the role of the EU Ombudsman, namely:

3 https://www.unece.org/env/pp/implementation_guide.html

4 https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12382-Revision-of-
the-guidelines-for-trans-European-Energy-infrastructure
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 On 16 February 2015, the Ombudsman closed the complaint, noting that the
Commission had accepted the Ombudsman’s proposed solution and had
provided the complainant with the widest possible access to the requested
documents. The Ombudsman further stated that, in light of this favourable
outcome and the Commission’s cooperative attitude, it did not consider it
appropriate to issue a critical remark on the procedural oversight identified.

Namely, that the sanction available to the Ombudsman is limited to issuing ‘a critical
remark’. Indeed, it is interesting in this light to review the exchange, which occurred
in that letter of the 16th February 2015, which went to the heart of what were the
rights available under Article 9(1) of the Aarhus Convention, in which the
Ombudsman clarified:5

 …….. in accordance with Article 3(3) of the European Ombudsman's Statute,
"[a]s far as possible, the Ombudsman shall seek a solution with the institution
or body concerned to eliminate the instance of maladministration and satisfy
the complaint".

Indeed this Statute, which is a “Decision of the European Parliament on the
regulations and general conditions governing the performance of the Ombudsman's
duties”,6 explains in its Article 2:

 Within the framework of the aforementioned Treaties and the conditions laid
down therein, the Ombudsman shall help to uncover maladministration in the
activities of the Community institutions and bodies, with the exception of the
Court of Justice and the Court of First Instance acting in their judicial role, and
make recommendations with a view to putting an end to it.

Article 3 of the Statute then goes on to clarify:

 6. If the Ombudsman finds there has been maladministration, he shall inform
the institution or body concerned, where appropriate making draft
recommendations. The institution or body so informed shall send the
Ombudsman a detailed opinion within three months.

 7. The Ombudsman shall then send a report to the European Parliament and
to the institution or body concerned. He may make recommendations in his
report. The person lodging the complaint shall be informed by the
Ombudsman of the outcome of the inquiries, of the opinion expressed by the
institution or body concerned and of any recommendations made by the
Ombudsman.

 8. At the end of each annual session the Ombudsman shall submit to the
European Parliament a report on the outcome of his inquiries.

Note: The Annual Report of the EU Ombudsman for 2015, dated 2nd May 20167 does
have a Section in its Chapter 2 on ‘Key Topics’ entitled “Public participation in EU

5 https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2013-
96/Correspondence_Communicant/frCommC96_EU_Ombudsman_decision_19.02.2015.pdf

6 https://www.ombudsman.europa.eu/en/legal-basis/statute/en

7 https://www.ombudsman.europa.eu/en/annual/en/67667
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decision-making”. It simply ignores the issue of maladministration recorded above on
the 28th April 2015 with respect to the Commission’s failure to provide translation to
enable the public’s full participation on the Projects of Common Interest.

To return to the section of the “Aarhus Convention: An Implementation Guide” on
Article 9(1): “The reviewing body must also be competent to make decisions that are
binding on the public authority holding the requested information. Thus, advisory
findings or non-binding suggestions by the reviewing body are not sufficient”. No
such powers exist within the role defined for the EU Ombudsman by its Statute
above. Furthermore, Article 8 of Regulation 1049/2001 states:8

 3. Failure by the institution to reply within the prescribed time limit shall be
considered as a negative reply and entitle the applicant to institute court
proceedings against the institution and/or make a complaint to the
Ombudsman, under the relevant provisions of the EC Treaty.

The difference between ‘binding decisions’ specified as rights under Article 9(1) and
‘friendly solutions’ offered instead by the EU Ombudsman led quite rightly to testy
exchanges, as is recorded in this EU Ombudsman decision of 16th February 2015.9

As is documented above, these limitations in EU Ombudsman’s non-binding role are
also clear to see from other aspects of the Communication. It is therefore respectfully
submitted that the Compliance Committee should expand their draft findings and
recommendations to include the clear limitations of the office of the EU Ombudsman
with respect to fulfilling the obligation under Article 9(1) of the Convention for
decisions, which are binding on the public authority.

1.2 Findings and Recommendations in Relation to Articles 7 and 3(9) of
the Convention

The draft findings in Point 138 (c) and (d) and subsequent recommendations in Point
139 are most welcome, although equally over 15 years after the EU has ratified the
Convention, one can only wonder why these matters have to be pointed out to them.
It is also worth commenting that in addition to the previous consultation already
highlighted on the revision of the TEN-E Regulation, on the 6th May 2020 the EU
Commission opened a consultation on “Renewable energy – financing mechanism
for EU-wide projects”.10 The main document on this “Draft implementing regulation -
Ares(2020)2379649” was only available in English, while the purpose of this
regulation was renewable energy financing, in particular joint projects between
Member States, which require the interconnectors forming the Projects of Common
Interest to function.

As regards the reasoning applied by the Compliance Committee in reaching their
draft findings and recommendations, The Communicant would like to take the
opportunity to make two comments. The first in relation to the ‘necessary information’
under Article 7. There was for good reason genuine controversy about the lack of
supporting environmental information for the first phase of the Projects of Common

8 https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32001R1049

9 https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2013-
96/Correspondence_Communicant/frCommC96_EU_Ombudsman_decision_19.02.2015.pdf

10 https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12369-Union-
renewable-Financing-mechanism
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Interest. While it is accepted that the Convention does not explicitly define a
minimum requirement for the extent of information required for compliance with
Article 7, the adequacy of such information is fundamental to the public participation
process. It may well be therefore that the best way to address this issue is through
the public participation procedure itself, in that if the public raise such concerns, they
should subsequently be included in the taking ‘due account of the outcome of the
public participation’ under Article 6(8). Note: At least one of the submissions on the
Projects of Common Interest highlighted the lack of availability of environmental
information;11 it was just subsequently ignored.

The second comment relates to ‘Early and effective public participation - article 7 in
conjunction with article 6(4)’ and Point 123 of the draft UNECE Document and in
particular the statement there:

 Furthermore, the inclusion of a project on the PCI list does not preclude the
possibility of the project being refused authorisation at the stage of national
permitting.

While not in a position to comment on every Member State, the Communicant knows
that in the case of Ireland, the statement above is not valid, Communication
ACCC/C/2014/112 includes a High Court judgement, Val Martin v An Board
Pleanala, 2017 No. 104 JR.12

 (iv) PCIs and An Bord Pleanála.
 9. It is not the function of An Bord Pleanála, whether as a national competent

authority or otherwise, to review the decision of the European Council and
Parliament to adopt the PCI Regulation or to review (let alone accept public
submission concerning) whether a particular project has correctly been
adopted for the purposes of the Regulation. As to what is the role of An Bord
Pleanála in this regard, the following text from the written submissions of
counsel for An Bord Pleanála provides a succinct yet informative explanation,
and is respectfully adopted by the court:

o [T]he [PCI] Regulation establishes a methodology whereby ‘Projects
of Common Interest’ are identified. There is no dispute but that the
North South Interconnector has been adopted at the European level
as such a PCI....Article 8 [of the PCI Regulation] provides that ‘By 16
November 2013, each Member State shall designate one national
competent authority which shall be responsible for facilitating and
coordinating the permit granting process for projects of common
interest. [In Ireland, An Bord Pleanála has properly been so
designated.] The function of the competent authority is...to act as a
clearing-house or framework coordinator for the development consent
process. It is not a role that requires any substantive decisions to be
taken regarding the acceptability of a proposed development. The role
of the competent authority is totally different from the ‘project
promoter’ which is defined in Article 2(6) [of the PCI Regulation] and
which, in this case, is EirGrid ....[T]he adoption of [a]... PCI [as a PCI]

11 https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2013-
96/Communication/Attachment_1_Submission_on_Projects_of_Common_Interest.pdf

12 https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2014-
112_Ireland/Correspondence_with_the_communicant/frCommC112_15.01.2018_att_judgem
ent_Martin_v_ABP_compressed.pdf
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is a matter that follows very clear procedures under the PCI regulation
and, crucially, has nothing to do with the Board. Indeed, Article 7
mandates the Board (when considering the planning application) to
accept that the PCI is necessary from an energy policy perspective.13

The EU’s glaring lack of legislative compliance, in particular with respect to its
renewable energy programme, is now well know. However, what is less appreciated
is the incredible dysfunctionality in the manner in which it goes about its business.
The OECD in 1995 adopted its Legal Instrument 0278 “Recommendation of the
Council on Improving the Quality of Government Regulation”.14  This very readable
document included a ten-point checklist, the first three of which are reproduced here:

 Question No.1: Is the Problem Correctly Defined? The problem to be solved
should be precisely stated, giving clear evidence of its nature and magnitude,
and explaining why it has arisen (identifying the incentives of affected
entities).

 Question No. 2: Is Government Action Justified? Government intervention
should be based on clear evidence that government action is justified, given
the nature of the problem, the likely benefits and costs of action (based on a
realistic assessment of government effectiveness), and alternative
mechanisms for addressing the problem.

 Question No. 3: Is Regulation the Best Form of Government Action?
Regulators should carry out, early in the regulatory process, an informed
comparison of a variety of regulatory and non-regulatory policy instruments,
considering relevant issues such as costs, benefits, distributional effects, and
administrative requirements.

The EU, in the manner as to how it adopts the Projects of Common Interest and the
renewable programme in general, bypasses all of this.  Irish NGO Laois Wind Energy
Awareness Group (LWEAG) attended six meetings on the adoption of the Projects of
Common Interest second list in Brussels, plus meetings related to the adoption of the
first list. Note Mr Conroy mentioned in Point 40 of the Draft UNECE document is a
member of LWEAG. As they reported to be adopted on the first list, a project had just
to fill in the simple questionnaire, claim it was of benefit to two Member States and
get that agreed by them. When it came to the second list, it was equally a farce, as
nobody knew what exactly these projects were to do, even though the Regulation
establishing them was already legally adopted, so they went round in circles trying to
develop a methodology to evaluate them and as to why they were needed.

Yet the sums of public money being thrown at these projects, which without it they
would never be commercially viable, are obscene. Such as in October 2019 the €530
million grant from the European Investment Bank for the Celtic Interconnector to link
Ireland and France.15 When citizens question the absence of a proper evaluated cost
/ benefit justification for these projects at the subsequent National permitting approval
process, these issues are ruled out of the scope of this decision-making, see

13 https://beta.courts.ie/view/judgments/680688ee-dfd5-4224-b900-01983cbc5302/57e8a2aa-
91d4-4023-b280-85699829f046/2018_IEHC_4_1.pdf/pdf

14 https://legalinstruments.oecd.org/public/doc/128/128.en.pdf

15 https://www.dccae.gov.ie/en-ie/news-and-media/press-releases/Pages/Press-Release-
Government-Secures-%E2%82%AC530m-EU-grant-for-Celtic-Interconnector.aspx
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Judgement above. The ‘zero option’ is most certainly not ‘open’ at this stage and the
permitting procedure is solely a ‘tick box’ exercise in relation to a project, whose
necessity is already defined in EU law.

There is a recurring trend to be found in Communications C/54, C/96, C/112 and
C/133, namely as other than a meeting a politically agreed target, what exactly do
these renewable projects deliver? Which comes back to same failings in relation to
Article 7, in that the overarching plans and programmes are not properly assessed
with adequate public participation, in particular with respect to alternatives, including
the ‘zero option’.

Lots of opinions out there, in science these are called a hypothesis. There are
reasons these days to lose faith in the integrity of science, but one should not lose
faith in the scientific method. Political decision-making can value either ‘science’ or
the ‘scientific method’. Various hypotheses come and go, some reaching great
popularity, but the traditional ‘scientific method’ is based on formulating and testing
hypotheses, in which from the results of subsequent experimentations, a deduction is
made as to whether the hypothesis is presumably true or false. Fundamentally, for
acceptance of a hypothesis, it is necessary to falsify the null hypothesis, which in
decision-making equates to the ‘zero option’. Hence, the adherence to blind placebo
trials in medicine. The data is now well and truly in, what does the scientific method
tell us about renewable energy?

The Irish grid, on an isolated island, is a small microcosm of those in the EU. Of its
nineteen power stations, the oldest and largest is coal fired and to meet EU
renewable targets in the period 2012 to 2018, half its output was ‘replaced’ by the
output from 1,100 new wind turbines, each costing €4 million to install.

Electricity generation, in modern Irish gas turbine power plants, emits 40% the CO2
arising from generation with more difficult to combust carbonaceous coal. In 2012,
gas generated half of Irish electricity, as it did again in 2018, but this time with a
significantly higher gas consumption. When your car comes off the motorway and
goes into ‘stop start’ urban driving it burns more fuel, just like power plants forced into
such operation, as more and more intermittent wind energy pours on and off the grid.

The extra gas combusted was well capable of supplying Ireland with 4% of our
electricity. Simply switching this coal generation to natural gas and running Irish
plants efficiently could have realised over 70% of the emissions savings claimed for
renewables. In fact, this is what the USA did in the period 2008 to 2017 and obtained
a 27% reduction in CO2 emissions from their power generation sector.

If instead of spending a trillion Euros on wind turbines and PV solar panels, a budget
of €10 million was provided each day to sprinkle around the EU like ‘pixie dust’ for
the ‘common good’, the trillion would run out in 274 years. Equally, it would have paid
the majority of the EU’s total food and drink bill in 2018 of €1.1 trillion. Instead, we got
EU power sector emissions to decrease 28% in the period 2008 to 2018.

The EU publishes an energy price report every two years. Last year of ‘full data’ is
2016; circa €400 billion bill for energy sources, €212 billion being imported fossil
fuels, plus an additional tax squeeze of €280 billion. €76 billion in subsidies for
renewable sector equating to €208 million per day or €150 from each citizen. €48
billion paid direct to wind and solar generators on top of market price for 13% of EU’s
electricity. Market price plus tax paid to gas and solid fuel generators for 41% of
electricity, whose fuel costs were same €48 billion.



8

Given the dysfunctionality of the EU’s decision-making, which doesn’t remotely follow
OECD procedures or its own legal framework, Article 6(4) of the Convention and the
‘zero option’ is of major importance. It is accepted that the scope of the
Communication is limited to the consultation on the adoption of the first list of
Projects of Common Interest. However, it is not clear from the Regulatory structure
related to the same and as applicable to both the EU and its Member States at what
stage Article 7 in conjunction with Article 6(4) ‘when all options are open’ actually
gets applied. Certainly, with respect to Ireland, it does not occur at the National
permitting stage.

Best regards and thanks to all

Pat Swords


