Respondent: McCarron. b 1* Afidavit
5™ July 2013
2012 No. 138402/01
IN THE COURT OF JUDICATURE IN NORTHERN JRELAND
QUEEN'S BENCH DIVISION

o (JUDICIAL REVIEW)

} IN THE MATTER OF AN APPLICATION
A / BYRIVER FAUGHAN ANGLERS LIMITED

AP FOR JUDICIAL REVIEW
— hd el
gt e AND
. ety
L IN THE MATTER OF A DECISION
NS BY THE DEPARTMENT OF THE ENVIRONMENT

FOR NORTHERN IRELAND (PLANNING SERVICE)
ON 13™ SEPTEMBER 2012
TO GRANT PLANNING PERMISSION

AFFIDAVIT OF MALACHY McCARRON

I, Malachy McCarron, aged 18 years “

make oath and say as follows:

1. | am an officer of the Northern Area Local Planning Division. This is part of the
Department of the Environment. | have responsibility for planning in the Derry
City Council Area. | am authorised to exercise and perform all the powers and
duties of an authorised person as provided for by the Planning (Northem Ireland)
Order 1991 (as amended) and by any legislation stemming from that Order. | am
authorised to make this affidavit on behalf of the respondent. | make this affidavit
from my own personal knowledge of the matters set out below and from
examining the documents and records held by the respondent.

2. | was the case officer for A/2008/0408/F on the 31% May 2012 when | re-
consulted NIEA: Natural Heritage by telephone seeking clarification on the
proposed conditions presented by NIEA in their 30™ September 2011
consultation response. | also sent an email on the same day further to that
telephone conversation to Mr Lee Jones (NIEA) outlining the specific areas in
respect of which which we required further clarity. | followed that email up with a
further email to Mr Jones on 15" June 2012. | beg ieave to refer to copies of the
original response from NIEA dated 30™ September 2011 and the emails from me
to Lee Jones dated 31" May 2012 and 15" June 2012 exhibited hereto and

1318



marked “MMcC1” (page 1322 to 1323) and “MMcC2" (page 1324) at the time of
swearing hereof.

Mr Jones replied by email dated 18" June 2012 and 1 had a further telephone
conversation with him on the 18" June 2012 in which we discussed the return of
planning conditions for the relacation of lagoons. Mr Jones indicated during this
conversation that he had to carry out a further appropriate assessment before he
could return a consultation response. He also advised that his assessment would
take into consideration the fact that the relocation of the lagoons was to take
place to a timeframe to be conditioned. | sent an email on the 19" June 2012
confirming these events. | beg leave to refer to copies of the emails dated 18"
and 19" June 2012 exhibited hereto and marked *MMcC3" (page 1325 to 1326)
at the time of swearing hereof.

| received NIEA's final consultation response on the 8" August 2012. | beg leave
to refer to a copy of the said response exhibited hereto and marked “MMcC4"
(page 1327 to 1329) at the time of swearing hereof.
-

As case officer it my responsibility to make a planning recommendation to a
group of peers at a development management group meeting. Prior to the
group meeting on the 24™ August 2012 | had raised the application with the Area
Planning Manager, Ms Helena O'Toole, and discussed the merits of the proposal
in general and the responses of NIEA on the 8™ August 2012 and Rivers Agency
20" October 2011. | beg leave to refer to a copy of the said response from
Rivers Agency exhibited hereto and marked “MMcC5" {page 1330) at the time of
swearing hereof.

My understanding coming out of these discussions was that we were satisfied
that the relocated lagoons, if approved, would not have a negative impact on the
River Faughan and that the NIEA and Rivers Agency had given this sufficient
consideration and had provided adequate mitigation measures to ensure that the
existing lagoons are decommissioned and the new lagoons are constructed

correctly.

On the 24" August the Derry Development Management group was held and
A/2008/0408/F was discussed. | made a recommendation to approve the
application and the group accepted this recommendation. This recommendation

was based on the understanding that adequate mitigation measures could be
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imposed on the approval by way of condition and these conditions could be
informed by the recommendations of NIEA and Rivers Agency. | kept a record of
this on the file in the form of the Deferred Application consideration dated
24™ August 2012. | beg leave to refer to a copy of the Development Control
Officer's Professional Planning Report and the said Deferred Application
consideration exhibited hereto and marked “MMcC6" (page 1331 to 1345) at the
time of swearing hereof.

The recommendation to approve was accepted by Derry City Council on the
4™ September 2012.

On a date after the 4" September | met with Ms Helena O'Toole, Area Planning
Manager, and Mr Adrian Brown, Senior Enforcement Officer, to discuss the
issuing of the decision and in particular the composition of the conditions. It is
normal practice for case officers to discuss the contents of the planning decision
notice with senior planners and in this case particular attention was given to the
suggested conditions by NIEA in their 8" August response. It was decided that
condition 3 in the NIEA response was not necessary. At this meeting | was
asked to record on the planning file why we had not included condition 3 of the
NIEA response. | therefore composed a typed note outlining our reasoning and
placed it on the file. | did not sign or date this note although | can confirm that |
composed it and placed on the file on a date between the Council meeting on
the 4™ September 2012 and the signing of the decision notice on the
13" September 2012. That note records the Department’s reasoning as follows:

“The Department will not be including proposed condition no. 3 from
NIEA for the following reason; in planning appeal reference 2011/E017
the PAC had determined that existing lagoons were completed before
13" May 2007 and therefore immune from enforcement. They accepted
that there was ongoing maintenance of these lagoons.

The current application is for the relocation of the existing settlement
lagoons. Whilst there may be a short period of both lagoons co-existing,
condition no. 3 of the planning decision would ensure that the existing
lagoons will be decommissioned by the October 2013. It was felt that the
Department could not impose a condition for the maintenance and
management of the existing lagoons as they have been deemed lawful.
The judgemeni arrived at was that it was unnecessary for the
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Department to impose separate condition for maintenance and
management of the proposed lagoons, as this has been outlined in
drawing no 07 Rev 3 and was covered under planning condition no. 4.”

| beg leave to refer to a copy of that note exhibited hereto and marked *MMcC7"
(page 1346) at the time of swearing hereof.

Save as appears | depose to the foregoing from matters within my own knowiedge.

swornat U £t R (ﬁ

M(AG@JV] WAL oo ~ in the County of the City of
this SH"-day of % 2013

before me a Solicitor of the

Court of Judicature in Northern treland

empowered to administer Oaths

Signed: %V\'

Solicitor

This Affidavit is filed on behalf of the intended Respondent by The Solicitor, Department
of Finance and Personnel, Departmental Solicitor's Office, 2™ Floor, Centre House,
79 Chichester Street, Belfast.
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IN THE COURT OF JUDICATURE iN NORTHERN IRELAND
QUEEN'S BENCH DiVISION
(JUDICIAL REVIEW)

IN THE MATTER OF AN APPLICATION
BY RIVER FAUGHAN ANGLERS LIMITED

FOR LEAVE TO APPLY FOR JUDICIAL REVIEW
EXHIBIT MALACHY McCARRON ("MMcC17)

This is the exhibit “MMcC1" referred to in the Affidavit of Malachy McCarron sworn

ontheSil‘\'dayof J 2013.

Signed: \&W

Solicitor

DF1/13/448217 JMacE/EC
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IN THE HIGH COURT OF JUSTICE IN NORTHERN IRELAND.

QUEEN’S BENCH DIVISION

(JUDICIAL REVIEW)

IN THE MATTER OF AN APPLICATION
BY RIVER FAUGHAN ANGLERS LIMITED

FOR LEAVE TO APPLY FOR JUDICIAL REVIEW

EXHIBIT MALACHY McCARRON (“MMcC1")
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