
CONVENTION ON ACCESS TO INFORMATION, PUBLIC
PARTICIPATION IN DECISION-MAKING AND ACCESS TO

JUSTICE IN ENVIRONMENTAL MATTERS

done at Aarhus, Denmark,
on 25 June 1998
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The Parties to this Convention,

Recalling principle l of the Stockholm Declaration on the Human
Environment,

Recalling also principle 10 of the Rio Declaration on Environment and
Development,

Recalling further General Assembly resolutions 37/7 of 28 October
1982 on the World Charter for Nature and 45/94 of 14 December 1990 on the
need to ensure a healthy environment for the well-being of individuals,

Recalling the European Charter on Environment and Health adopted at
the First European Conference on Environment and Health of the World Health
Organization in Frankfurt-am-Main, Germany, on 8 December 1989,

Affirming the need to protect, preserve and improve the state of the
environment and to ensure sustainable and environmentally sound development,

Recognizing that adequate protection of the environment is essential to
human well-being and the enjoyment of basic human rights, including the right
to life itself,

Recognizing also that every person has the right to live in an
environment adequate to his or her health and well-being, and the duty, both
individually and in association with others, to protect and improve the
environment for the benefit of present and future generations,

Considering that, to be able to assert this right and observe this duty,
citizens must have access to information, be entitled to participate in
decision-making and have access to justice in environmental matters, and
acknowledging in this regard that citizens may need assistance in order to
exercise their rights,

Recognizing that, in the field of the environment, improved access to
information and public participation in decision-making enhance the quality
and the implementation of decisions, contribute to public awareness of
environmental issues, give the public the opportunity to express its concerns
and enable public authorities to take due account of such concerns,

Aiming thereby to further the accountability of and transparency in
decision-making and to strengthen public support for decisions on the
environment,

Recognizing the desirability of transparency in all branches of
government and inviting legislative bodies to implement the principles of this
Convention in their proceedings,

Recognizing also that the public needs to be aware of the procedures for
participation in environmental decision-making, have free access to them and

know how to use them,

Recognizing further the importance of the respective roles that
individual citizens, non-governmental organizations and the private sector can
play in environmental protection,
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Desiring to promote environmental education to further the understanding
of the environment and sustainable development and to encourage widespread
public awareness of, and participation in, decisions affecting the environment
and sustainable development,

Noting, in this context, the importance of making use of the media and
of electronic or other, future forms of communication,

Recognizing the importance of fully integrating environmental
considerations in governmental decision-making and the consequent need for
public authorities to be in possession of accurate, comprehensive and up-to-
date environmental information,

Acknowledging that public authorities hold environmental information in
the public interest,

Concerned that effective judicial mechanisms should be accessible to the
public, including organizations, so that its legitimate interests are
protected and the law is enforced,

Noting the importance of adequate product information being provided to
consumers to enable them to make informed environmental choices,

Recognizing the concern of the public about the deliberate release of
genetically modified organisms into the environment and the need for increased
transparency and greater public participation in decision-making in this
field,

Convinced that the implementation of this Convention will contribute to
strengthening democracy in the region of the United Nations Economic
Commission for Europe (ECE),

Conscious of the role played in this respect by ECE and recalling, inter
alia, the ECE Guidelines on Access to Environmental Information and Public
Participation in Environmental Decision-making endorsed in the Ministerial
Declaration adopted at the Third Ministerial Conference "Environment for
Europe" in Sofia, Bulgaria, on 25 October 1995,

Bearing in mind the relevant provisions in the Convention on
Environmental Impact Assessment in a Transboundary Context, done at Espoo,
Finland, on 25 February 1991, and the Convention on the Transboundary Effects
of Industrial Accidents and the Convention on the Protection and Use of
Transboundary Watercourses and International Lakes, both done at Helsinki on
17 March 1992, and other regional conventions,

Conscious that the adoption of this Convention will have contributed to
the further strengthening of the "Environment for Europe" process and to the
results of the Fourth Ministerial Conference in Aarhus, Denmark, in June 1998,

Have agreed as follows:

Article 1

OBJECTIVE

In order to contribute to the protection of the right of every person of
present and future generations to live in an environment adequate to his or
her health and well-being, each Party shall guarantee the rights of access to
information, public participation in decision-making, and access to justice

in environmental matters in accordance with the provisions of this Convention.
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Article 2

DEFINITIONS

For the purposes of this Convention,

1. “Party” means, unless the text otherwise indicates, a Contracting Party
to this Convention;

2. “Public authority” means:

(a) Government at national, regional and other level;

(b) Natural or legal persons performing public administrative
functions under national law, including specific duties, activities or
services in relation to the environment;

(c) Any other natural or legal persons having public responsibilities
or functions, or providing public services, in relation to the environment,
under the control of a body or person falling within subparagraphs (a) or (b)
above;

(d) The institutions of any regional economic integration
organization referred to in article 17 which is a Party to this

Convention.

This definition does not include bodies or institutions acting in a
judicial or legislative capacity;

3. “Environmental information” means any information in written, visual,
aural, electronic or any other material form on:

(a) The state of elements of the environment, such as air and
atmosphere, water, soil, land, landscape and natural sites, biological
diversity and its components, including genetically modified organisms, and
the interaction among these elements;

(b) Factors, such as substances, energy, noise and radiation, and
activities or measures, including administrative measures, environmental
agreements, policies, legislation, plans and programmes, affecting or likely
to affect the elements of the environment within the scope of subparagraph (a)
above, and cost-benefit and other economic analyses and assumptions used in
environmental decision-making;

(c) The state of human health and safety, conditions of human life,
cultural sites and built structures, inasmuch as they are or may be affected
by the state of the elements of the environment or, through these elements, by
the factors, activities or measures referred to in subparagraph (b) above;

4. “The public” means one or more natural or legal persons, and, in
accordance with national legislation or practice, their associations,
organizations or groups;

5. “The public concerned” means the public affected or likely to be
affected by, or having an interest in, the environmental decision-making; for
the purposes of this definition, non-governmental organizations promoting
environmental protection and meeting any requirements under national law shall
be deemed to have an interest.
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Article 3

GENERAL PROVISIONS

1. Each Party shall take the necessary legislative, regulatory and other
measures, including measures to achieve compatibility between the provisions
implementing the information, public participation and access-to-justice
provisions in this Convention, as well as proper enforcement measures, to
establish and maintain a clear, transparent and consistent framework to
implement the provisions of this Convention.

2. Each Party shall endeavour to ensure that officials and authorities
assist and provide guidance to the public in seeking access to information, in
facilitating participation in decision-making and in seeking access to justice
in environmental matters.

3. Each Party shall promote environmental education and environmental
awareness among the public, especially on how to obtain access to information,
to participate in decision-making and to obtain access to justice in
environmental matters.

4. Each Party shall provide for appropriate recognition of and support to
associations, organizations or groups promoting environmental protection and
ensure that its national legal system is consistent with this obligation.

5. The provisions of this Convention shall not affect the right of a Party
to maintain or introduce measures providing for broader access to information,
more extensive public participation in decision-making and wider access to
justice in environmental matters than required by this Convention.

6. This Convention shall not require any derogation from existing rights of
access to information, public participation in decision-making and access to
justice in environmental matters.

7. Each Party shall promote the application of the principles of this
Convention in international environmental decision-making processes and within
the framework of international organizations in matters relating to the
environment.

8. Each Party shall ensure that persons exercising their rights in
conformity with the provisions of this Convention shall not be penalized,
persecuted or harassed in any way for their involvement. This provision shall
not affect the powers of national courts to award reasonable costs in judicial
proceedings.

9. Within the scope of the relevant provisions of this Convention, the
public shall have access to information, have the possibility to participate
in decision-making and have access to justice in environmental matters without
discrimination as to citizenship, nationality or domicile and, in the case of
a legal person, without discrimination as to where it has its registered seat
or an effective centre of its activities.

Article 4

ACCESS TO ENVIRONMENTAL INFORMATION
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1. Each Party shall ensure that, subject to the following paragraphs of
this article, public authorities, in response to a request for environmental
information, make such information available to the public, within the
framework of national legislation, including, where requested and subject to
subparagraph (b) below, copies of the actual documentation containing or
comprising such information:

(a) Without an interest having to be stated;

(b) In the form requested unless:

(i) It is reasonable for the public authority to make it
available in another form, in which case reasons shall be
given for making it available in that form; or

(ii) The information is already publicly available in another
form.

2. The environmental information referred to in paragraph 1 above shall be
made available as soon as possible and at the latest within one month after
the request has been submitted, unless the volume and the complexity of the
information justify an extension of this period up to two months after the
request. The applicant shall be informed of any extension and of the reasons
justifying it.

3. A request for environmental information may be refused if:

(a) The public authority to which the request is addressed does not
hold the environmental information requested;

(b) The request is manifestly unreasonable or formulated in too
general a manner; or

(c) The request concerns material in the course of completion or
concerns internal communications of public authorities where such an exemption
is provided for in national law or customary practice, taking into account the
public interest served by disclosure.

4. A request for environmental information may be refused if the disclosure
would adversely affect:

(a) The confidentiality of the proceedings of public authorities,
where such confidentiality is provided for under national law;

(b) International relations, national defence or public security;

(c) The course of justice, the ability of a person to receive a fair
trial or the ability of a public authority to conduct an enquiry of a criminal
or disciplinary nature;

(d) The confidentiality of commercial and industrial information,
where such confidentiality is protected by law in order to protect a
legitimate economic interest. Within this framework, information on emissions
which is relevant for the protection of the environment shall be disclosed;

(e) Intellectual property rights;

(f) The confidentiality of personal data and/or files relating to a
natural person where that person has not consented to the disclosure of the
information to the public, where such confidentiality is provided for in
national law;

(g) The interests of a third party which has supplied the information

506



requested without that party being under or capable of being put under a legal
obligation to do so, and where that party does not consent to the release of
the material; or

(h) The environment to which the information relates, such as the
breeding sites of rare species.

The aforementioned grounds for refusal shall be interpreted in a restrictive
way, taking into account the public interest served by disclosure and taking
into account whether the information requested relates to emissions into the
environment.

5. Where a public authority does not hold the environmental information
requested, this public authority shall, as promptly as possible, inform the
applicant of the public authority to which it believes it is possible to apply
for the information requested or transfer the request to that authority and
inform the applicant accordingly.

6. Each Party shall ensure that, if information exempted from disclosure
under paragraphs 3 (c) and 4 above can be separated out without prejudice to
the confidentiality of the information exempted, public authorities make
available the remainder of the environmental information that has been
requested.

7. A refusal of a request shall be in writing if the request was in writing
or the applicant so requests. A refusal shall state the reasons for the
refusal and give information on access to the review procedure provided for in
accordance with article 9. The refusal shall be made as soon as possible and
at the latest within one month, unless the complexity of the information
justifies an extension of this period up to two months after the request. The
applicant shall be informed of any extension and of the reasons justifying it.

8. Each Party may allow its public authorities to make a charge for
supplying information, but such charge shall not exceed a reasonable amount.
Public authorities intending to make such a charge for supplying information
shall make available to applicants a schedule of charges which may be levied,
indicating the circumstances in which they may be levied or waived and when
the supply of information is conditional on the advance payment of such a
charge.

Article 5

COLLECTION AND DISSEMINATION OF ENVIRONMENTAL INFORMATION

1. Each Party shall ensure that:

(a) Public authorities possess and update environmental information
which is relevant to their functions;

(b) Mandatory systems are established so that there is an adequate
flow of information to public authorities about proposed and existing
activities which may significantly affect the environment;

(c) In the event of any imminent threat to human health or the
environment, whether caused by human activities or due to natural causes, all
information which could enable the public to take measures to prevent or
mitigate harm arising from the threat and is held by a public authority is
disseminated immediately and without delay to members of the public who may be
affected.
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2. Each Party shall ensure that, within the framework of national
legislation, the way in which public authorities make environmental
information available to the public is transparent and that environmental
information is effectively accessible, inter alia, by:

(a) Providing sufficient information to the public about the type and
scope of environmental information held by the relevant public authorities,
the basic terms and conditions under which such information is made available
and accessible, and the process by which it can be obtained;

(b) Establishing and maintaining practical arrangements, such as:

(i) Publicly accessible lists, registers or files;

(ii) Requiring officials to support the public in seeking
access to information under this Convention; and

(iii) The identification of points of contact; and

(c) Providing access to the environmental information contained in
lists, registers or files as referred to in subparagraph (b) (i) above free of
charge.

3. Each Party shall ensure that environmental information progressively
becomes available in electronic databases which are easily accessible to the
public through public telecommunications networks. Information accessible in
this form should include:

(a) Reports on the state of the environment, as referred to in
paragraph 4 below;

(b) Texts of legislation on or relating to the environment;

(c) As appropriate, policies, plans and programmes on or relating to
the environment, and environmental agreements; and

(d) Other information, to the extent that the availability of such
information in this form would facilitate the application of national law
implementing this Convention,

provided that such information is already available in electronic form.

4. Each Party shall, at regular intervals not exceeding three or four
years, publish and disseminate a national report on the state of the
environment, including information on the quality of the environment and
information on pressures on the environment.

5. Each Party shall take measures within the framework of its legislation
for the purpose of disseminating, inter alia:

(a) Legislation and policy documents such as documents on strategies,
policies, programmes and action plans relating to the environment, and
progress reports on their implementation, prepared at various levels of
government;

(b) International treaties, conventions and agreements on
environmental issues; and

(c) Other significant international documents on environmental issues,
as appropriate.
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6. Each Party shall encourage operators whose activities have a significant
impact on the environment to inform the public regularly of the environmental

impact of their activities and products, where appropriate within the
framework of voluntary eco-labelling or eco-auditing schemes or by other
means.

7. Each Party shall:

(a) Publish the facts and analyses of facts which it considers
relevant and important in framing major environmental policy proposals;

(b) Publish, or otherwise make accessible, available explanatory
material on its dealings with the public in matters falling within the scope
of this Convention; and

(c) Provide in an appropriate form information on the performance of
public functions or the provision of public services relating to the
environment by government at all levels.

8. Each Party shall develop mechanisms with a view to ensuring that
sufficient product information is made available to the public in a manner
which enables consumers to make informed environmental choices.

9. Each Party shall take steps to establish progressively, taking into
account international processes where appropriate, a coherent, nationwide
system of pollution inventories or registers on a structured, computerized and
publicly accessible database compiled through standardized reporting. Such a
system may include inputs, releases and transfers of a specified range of
substances and products, including water, energy and resource use, from a
specified range of activities to environmental media and to on-site and off-
site treatment and disposal sites.

10. Nothing in this article may prejudice the right of Parties to refuse to
disclose certain environmental information in accordance with article 4,
paragraphs 3 and 4.

Article 6

PUBLIC PARTICIPATION IN DECISIONS ON SPECIFIC ACTIVITIES

1. Each Party:

(a) Shall apply the provisions of this article with respect to
decisions on whether to permit proposed activities listed in annex I;

(b) Shall, in accordance with its national law, also apply the
provisions of this article to decisions on proposed activities not listed in
annex I which may have a significant effect on the environment. To this end,
Parties shall determine whether such a proposed activity is subject to these
provisions; and

(c) May decide, on a case-by-case basis if so provided under national
law, not to apply the provisions of this article to proposed activities
serving national defence purposes, if that Party deems that such application
would have an adverse effect on these purposes.

2. The public concerned shall be informed, either by public notice or
individually as appropriate, early in an environmental decision-making
procedure, and in an adequate, timely and effective manner, inter alia, of:
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(a) The proposed activity and the application on which a decision will
be taken;

(b) The nature of possible decisions or the draft decision;

(c) The public authority responsible for making the decision;

(d) The envisaged procedure, including, as and when this information
can be provided:

(i) The commencement of the procedure;

(ii) The opportunities for the public to participate;

(iii) The time and venue of any envisaged public hearing;

(iv) An indication of the public authority from which relevant
information can be obtained and where the relevant

information has been deposited for examination by the
public;

(v) An indication of the relevant public authority or any
other official body to which comments or questions can be
submitted and of the time schedule for transmittal of
comments or questions; and

(vi) An indication of what environmental information relevant
to the proposed activity is available; and

(e) The fact that the activity is subject to a national or
transboundary environmental impact assessment procedure.

3. The public participation procedures shall include reasonable time-frames
for the different phases, allowing sufficient time for informing the public in
accordance with paragraph 2 above and for the public to prepare and
participate effectively during the environmental decision-making.

4. Each Party shall provide for early public participation, when all
options are open and effective public participation can take place.

5. Each Party should, where appropriate, encourage prospective applicants
to identify the public concerned, to enter into discussions, and to provide
information regarding the objectives of their application before applying for
a permit.

6. Each Party shall require the competent public authorities to give the
public concerned access for examination, upon request where so required under
national law, free of charge and as soon as it becomes available, to all
information relevant to the decision-making referred to in this article that
is available at the time of the public participation procedure, without
prejudice to the right of Parties to refuse to disclose certain information in
accordance with article 4, paragraphs 3 and 4. The relevant information shall
include at least, and without prejudice to the provisions of article 4:

(a) A description of the site and the physical and technical
characteristics of the proposed activity, including an estimate of the
expected residues and emissions;

(b) A description of the significant effects of the proposed activity
on the environment;
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(c) A description of the measures envisaged to prevent and/or reduce
the effects, including emissions;

(d) A non-technical summary of the above;

(e) An outline of the main alternatives studied by the applicant; and

(f) In accordance with national legislation, the main reports and
advice issued to the public authority at the time when the public concerned
shall be informed in accordance with paragraph 2 above.

7. Procedures for public participation shall allow the public to submit, in
writing or, as appropriate, at a public hearing or inquiry with the applicant,
any comments, information, analyses or opinions that it considers relevant to
the proposed activity.

8. Each Party shall ensure that in the decision due account is taken of the
outcome of the public participation.

9. Each Party shall ensure that, when the decision has been taken by the
public authority, the public is promptly informed of the decision in
accordance with the appropriate procedures. Each Party shall make accessible
to the public the text of the decision along with the reasons and
considerations on which the decision is based.

10. Each Party shall ensure that, when a public authority reconsiders or
updates the operating conditions for an activity referred to in
paragraph 1, the provisions of paragraphs 2 to 9 of this article are applied
mutatis mutandis, and where appropriate.

11. Each Party shall, within the framework of its national law, apply, to
the extent feasible and appropriate, provisions of this article to decisions
on whether to permit the deliberate release of genetically modified organisms
into the environment.

Article 7

PUBLIC PARTICIPATION CONCERNING PLANS, PROGRAMMES AND POLICIES
RELATING TO THE ENVIRONMENT

Each Party shall make appropriate practical and/or other provisions for
the public to participate during the preparation of plans and programmes
relating to the environment, within a transparent and fair framework, having
provided the necessary information to the public. Within this framework,
article 6, paragraphs 3, 4 and 8, shall be applied. The public which may
participate shall be identified by the relevant public authority, taking into
account the objectives of this Convention. To the extent appropriate, each
Party shall endeavour to provide opportunities for public participation in the
preparation of policies relating to the environment.

Article 8

PUBLIC PARTICIPATION DURING THE PREPARATION OF EXECUTIVE REGULATIONS AND/OR
GENERALLY APPLICABLE LEGALLY BINDING NORMATIVE INSTRUMENTS

Each Party shall strive to promote effective public participation at an
appropriate stage, and while options are still open, during the preparation by
public authorities of executive regulations and other generally applicable
legally binding rules that may have a significant effect on the environment.
To this end, the following steps should be taken:

(a) Time-frames sufficient for effective participation should be

511



fixed;

(b) Draft rules should be published or otherwise made publicly
available; and

(c) The public should be given the opportunity to comment, directly or
through representative consultative bodies.

The result of the public participation shall be taken into account as far as
possible.

Article 9

ACCESS TO JUSTICE

1. Each Party shall, within the framework of its national legislation, ensure
that any person who considers that his or her request for information under
article 4 has been ignored, wrongfully refused, whether in part or in full,
inadequately answered, or otherwise not dealt with in accordance with the
provisions of that article, has access to a review procedure before a court of
law or another independent and impartial body established by law.

In the circumstances where a Party provides for such a review by a court
of law, it shall ensure that such a person also has access to an expeditious
procedure established by law that is free of charge or inexpensive for
reconsideration by a public authority or review by an independent and
impartial body other than a court of law.

Final decisions under this paragraph 1 shall be binding on the public
authority holding the information. Reasons shall be stated in writing, at
least where access to information is refused under this paragraph.

2. Each Party shall, within the framework of its national legislation, ensure
that members of the public concerned

(a) Having a sufficient interest

or, alternatively,

(b) Maintaining impairment of a right, where the administrative
procedural law of a Party requires this as a precondition,

have access to a review procedure before a court of law and/or another
independent and impartial body established by law, to challenge the
substantive and procedural legality of any decision, act or omission subject
to the provisions of article 6 and, where so provided for under national law
and without prejudice to paragraph 3 below, of other relevant provisions of
this Convention.

What constitutes a sufficient interest and impairment of a right shall
be determined in accordance with the requirements of national law and
consistently with the objective of giving the public concerned wide access to
justice within the scope of this Convention. To this end, the interest of any
non-governmental organization meeting the requirements referred to in
article 2, paragraph 5, shall be deemed sufficient for the purpose of
subparagraph (a) above. Such organizations shall also be deemed to have rights
capable of being impaired for the purpose of subparagraph (b) above.

The provisions of this paragraph 2 shall not exclude the possibility of
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a preliminary review procedure before an administrative authority and shall
not affect the requirement of exhaustion of administrative review procedures
prior to recourse to judicial review procedures, where such a requirement
exists under national law.

3. In addition and without prejudice to the review procedures referred to in
paragraphs 1 and 2 above, each Party shall ensure that, where they meet the
criteria, if any, laid down in its national law, members of the public have
access to administrative or judicial procedures to challenge acts and
omissions by private persons and public authorities which contravene
provisions of its national law relating to the environment.

4. In addition and without prejudice to paragraph 1 above, the procedures
referred to in paragraphs 1, 2 and 3 above shall provide adequate and
effective remedies, including injunctive relief as appropriate, and be fair,

equitable, timely and not prohibitively expensive. Decisions under this
article shall be given or recorded in writing. Decisions of courts, and
whenever possible of other bodies, shall be publicly accessible.

5. In order to further the effectiveness of the provisions of this article,
each Party shall ensure that information is provided to the public on access
to administrative and judicial review procedures and shall consider the
establishment of appropriate assistance mechanisms to remove or reduce
financial and other barriers to access to justice.

Article 10

MEETING OF THE PARTIES

1. The first meeting of the Parties shall be convened no later than one year
after the date of the entry into force of this Convention. Thereafter, an
ordinary meeting of the Parties shall be held at least once every two years,
unless otherwise decided by the Parties, or at the written request of any
Party, provided that, within six months of the request being communicated to
all Parties by the Executive Secretary of the Economic Commission for Europe,
the said request is supported by at least one third of the Parties.

2. At their meetings, the Parties shall keep under continuous review the
implementation of this Convention on the basis of regular reporting by the
Parties, and, with this purpose in mind, shall:

(a) Review the policies for and legal and methodological approaches to
access to information, public participation in decision-making and access to
justice in environmental matters, with a view to further improving them;

(b) Exchange information regarding experience gained in concluding and
implementing bilateral and multilateral agreements or other arrangements
having relevance to the purposes of this Convention and to which one or more
of the Parties are a party;

(c) Seek, where appropriate, the services of relevant ECE bodies and
other competent international bodies and specific committees in all aspects
pertinent to the achievement of the purposes of this Convention;

(d) Establish any subsidiary bodies as they deem necessary;

(e) Prepare, where appropriate, protocols to this Convention;

(f) Consider and adopt proposals for amendments to this Convention in
accordance with the provisions of article 14;
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(g) Consider and undertake any additional action that may be required
for the achievement of the purposes of this Convention;

(h) At their first meeting, consider and by consensus adopt rules of
procedure for their meetings and the meetings of subsidiary bodies;

(i) At their first meeting, review their experience in implementing
the provisions of article 5, paragraph 9, and consider what steps are
necessary to develop further the system referred to in that paragraph, taking
into account international processes and developments, including the
elaboration of an appropriate instrument concerning pollution release and
transfer registers or inventories which could be annexed to this Convention.

3. The Meeting of the Parties may, as necessary, consider establishing
financial arrangements on a consensus basis.

4. The United Nations, its specialized agencies and the International Atomic
Energy Agency, as well as any State or regional economic integration
organization entitled under article 17 to sign this Convention but which is
not a Party to this Convention, and any intergovernmental organization
qualified in the fields to which this Convention relates, shall be entitled to
participate as observers in the meetings of the Parties.

5. Any non-governmental organization, qualified in the fields to which this
Convention relates, which has informed the Executive Secretary of the Economic
Commission for Europe of its wish to be represented at a meeting of the
Parties shall be entitled to participate as an observer unless at least one
third of the Parties present in the meeting raise objections.

6. For the purposes of paragraphs 4 and 5 above, the rules of procedure
referred to in paragraph 2 (h) above shall provide for practical arrangements
for the admittance procedure and other relevant terms.

Article 11

RIGHT TO VOTE

1. Except as provided for in paragraph 2 below, each Party to this Convention
shall have one vote.

2. Regional economic integration organizations, in matters within their
competence, shall exercise their right to vote with a number of votes equal to
the number of their member States which are Parties to this Convention. Such
organizations shall not exercise their right to vote if their member States
exercise theirs, and vice versa.

Article 12

SECRETARIAT

The Executive Secretary of the Economic Commission for Europe shall
carry out the following secretariat functions:

(a) The convening and preparing of meetings of the Parties;

(b) The transmission to the Parties of reports and other information
received in accordance with the provisions of this Convention; and
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(c) Such other functions as may be determined by the Parties.

Article 13

ANNEXES

The annexes to this Convention shall constitute an integral part
thereof.

Article 14

AMENDMENTS TO THE CONVENTION

1. Any Party may propose amendments to this Convention.

2. The text of any proposed amendment to this Convention shall be submitted
in writing to the Executive Secretary of the Economic Commission for Europe,
who shall communicate it to all Parties at least ninety days before the
meeting of the Parties at which it is proposed for adoption.

3. The Parties shall make every effort to reach agreement on any proposed
amendment to this Convention by consensus. If all efforts at consensus have
been exhausted, and no agreement reached, the amendment shall as a last resort
be adopted by a three-fourths majority vote of the Parties present and voting
at the meeting.

4. Amendments to this Convention adopted in accordance with paragraph 3
above shall be communicated by the Depositary to all Parties for ratification,
approval or acceptance. Amendments to this Convention other than those to an
annex shall enter into force for Parties having ratified, approved or accepted
them on the ninetieth day after the receipt by the Depositary of notification
of their ratification, approval or acceptance by at least three fourths of
these Parties. Thereafter they shall enter into force for any other Party on
the ninetieth day after that Party deposits its instrument of ratification,
approval or acceptance of the amendments.

5. Any Party that is unable to approve an amendment to an annex to this
Convention shall so notify the Depositary in writing within twelve months from
the date of the communication of the adoption. The Depositary shall without
delay notify all Parties of any such notification received. A Party may at any
time substitute an acceptance for its previous notification and, upon deposit
of an instrument of acceptance with the Depositary, the amendments to such an
annex shall become effective for that Party.

6. On the expiry of twelve months from the date of its communication by the
Depositary as provided for in paragraph 4 above an amendment to an annex shall
become effective for those Parties which have not submitted a notification to
the Depositary in accordance with the provisions of paragraph 5 above,
provided that not more than one third of the Parties have submitted such a
notification.

7. For the purposes of this article, "Parties present and voting" means
Parties present and casting an affirmative or negative vote.
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Article 15

REVIEW OF COMPLIANCE

The Meeting of the Parties shall establish, on a consensus basis,
optional arrangements of a non-confrontational, non-judicial and consultative
nature for reviewing compliance with the provisions of this Convention. These
arrangements shall allow for appropriate public involvement and may include
the option of considering communications from members of the public on matters
related to this Convention.

Article 16

SETTLEMENT OF DISPUTES

1. If a dispute arises between two or more Parties about the interpretation
or application of this Convention, they shall seek a solution by negotiation
or by any other means of dispute settlement acceptable to the parties to the
dispute.

2. When signing, ratifying, accepting, approving or acceding to this
Convention, or at any time thereafter, a Party may declare in writing to the
Depositary that, for a dispute not resolved in accordance with paragraph 1
above, it accepts one or both of the following means of dispute settlement as
compulsory in relation to any Party accepting the same obligation:

(a) Submission of the dispute to the International Court of Justice;

(b) Arbitration in accordance with the procedure set out in annex II.

3. If the parties to the dispute have accepted both means of dispute
settlement referred to in paragraph 2 above, the dispute may be submitted only
to the International Court of Justice, unless the parties agree otherwise.

Article 17

SIGNATURE

This Convention shall be open for signature at Aarhus (Denmark) on 25
June 1998, and thereafter at United Nations Headquarters in New York until
21 December 1998, by States members of the Economic Commission for Europe as
well as States having consultative status with the Economic Commission for
Europe pursuant to paragraphs 8 and 11 of Economic and Social Council
resolution 36 (IV) of 28 March 1947, and by regional economic integration
organizations constituted by sovereign States members of the Economic
Commission for Europe to which their member States have transferred competence
over matters governed by this Convention, including the competence to enter
into treaties in respect of these matters.

Article 18

DEPOSITARY

The Secretary-General of the United Nations shall act as the Depositary
of this Convention.
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Article 19

RATIFICATION, ACCEPTANCE, APPROVAL AND ACCESSION

1. This Convention shall be subject to ratification, acceptance or approval
by signatory States and regional economic integration organizations.

2. This Convention shall be open for accession as from 22 December 1998 by
the States and regional economic integration organizations referred to in
article 17.

3. Any other State, not referred to in paragraph 2 above, that is a Member
of the United Nations may accede to the Convention upon approval by the
Meeting of the Parties.

4. Any organization referred to in article 17 which becomes a Party to this
Convention without any of its member States being a Party shall be bound by
all the obligations under this Convention. If one or more of such an
organization’s member States is a Party to this Convention, the organization
and its member States shall decide on their respective responsibilities for
the performance of their obligations under this Convention. In such cases, the
organization and the member States shall not be entitled to exercise rights
under this Convention concurrently.

5. In their instruments of ratification, acceptance, approval or accession,
the regional economic integration organizations referred to in article 17
shall declare the extent of their competence with respect to the matters

governed by this Convention. These organizations shall also inform the
Depositary of any substantial modification to the extent of their competence.

Article 20

ENTRY INTO FORCE

1. This Convention shall enter into force on the ninetieth day after the
date of deposit of the sixteenth instrument of ratification, acceptance,
approval or accession.

2. For the purposes of paragraph 1 above, any instrument deposited by a
regional economic integration organization shall not be counted as additional
to those deposited by States members of such an organization.

3. For each State or organization referred to in article 17 which ratifies,
accepts or approves this Convention or accedes thereto after the deposit of
the sixteenth instrument of ratification, acceptance, approval or accession,
the Convention shall enter into force on the ninetieth day after the date of
deposit by such State or organization of its instrument of ratification,
acceptance, approval or accession.

Article 21

WITHDRAWAL

At any time after three years from the date on which this Convention has
come into force with respect to a Party, that Party may withdraw from the
Convention by giving written notification to the Depositary. Any such
withdrawal shall take effect on the ninetieth day after the date of its
receipt by the Depositary.

Article 22
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AUTHENTIC TEXTS

The original of this Convention, of which the English, French and
Russian texts are equally authentic, shall be deposited with the
Secretary-General of the United Nations.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto, have
signed this Convention.

DONE at Aarhus (Denmark), this twenty-fifth day of June, one thousand
nine hundred and ninety-eight.
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Annex I

LIST OF ACTIVITIES REFERRED TO IN ARTICLE 6, PARAGRAPH 1 (a)

1. Energy sector:

- Mineral oil and gas refineries;
- Installations for gasification and liquefaction;
- Thermal power stations and other combustion installations with a

heat input of 50 megawatts (MW)or more;
- Coke ovens;
- Nuclear power stations and other nuclear reactors including the

dismantling or decommissioning of such power stations or reactors
1/ (except research installations for the production and
conversion of fissionable and fertile materials whose maximum
power does not exceed 1 kW continuous thermal load);

- Installations for the reprocessing of irradiated nuclear fuel;
- Installations designed:

- For the production or enrichment of nuclear fuel;
- For the processing of irradiated nuclear fuel or high-level

radioactive waste;
- For the final disposal of irradiated nuclear fuel;
- Solely for the final disposal of radioactive waste;
- Solely for the storage (planned for more than 10 years) of

irradiated nuclear fuels or radioactive waste in a different
site than the production site.

2. Production and processing of metals:

- Metal ore (including sulphide ore) roasting or sintering
installations;

- Installations for the production of pig-iron or steel (primary or
secondary fusion) including continuous casting, with a capacity
exceeding 2.5 tons per hour;

- Installations for the processing of ferrous metals:

(i) Hot-rolling mills with a capacity exceeding 20 tons of crude
steel per hour;

(ii) Smitheries with hammers the energy of which exceeds 50
kilojoules per hammer, where the calorific power used
exceeds 20 MW;

(iii) Application of protective fused metal coats with an input
exceeding 2 tons of crude steel per hour;

- Ferrous metal foundries with a production capacity exceeding 20
tons per day;

- Installations:

(i) For the production of non-ferrous crude metals from ore,
concentrates or secondary raw materials by metallurgical,
chemical or electrolytic processes;

(ii) For the smelting, including the alloying, of non-ferrous
metals, including recovered products (refining, foundry
casting, etc.), with a melting capacity exceeding 4 tons per
day for lead and cadmium or 20 tons per day for all other
metals;

- Installations for surface treatment of metals and plastic
materials using an electrolytic or chemical process where the
volume of the treatment vats exceeds 30 m3.

519



3. Mineral industry:

- Installations for the production of cement clinker in rotary kilns
with a production capacity exceeding 500 tons per day or lime in
rotary kilns with a production capacity exceeding 50 tons per day
or in other furnaces with a production capacity exceeding 50 tons
per day;

- Installations for the production of asbestos and the manufacture
of asbestos-based products;

- Installations for the manufacture of glass including glass fibre
with a melting capacity exceeding 20 tons per day;

- Installations for melting mineral substances including the
production of mineral fibres with a melting capacity exceeding 20
tons per day;

- Installations for the manufacture of ceramic products by firing,
in particular roofing tiles, bricks, refractory bricks, tiles,
stoneware or porcelain, with a production capacity exceeding 75
tons per day, and/or with a kiln capacity exceeding 4 m3 and with
a setting density per kiln exceeding 300 kg/m3.

4. Chemical industry: Production within the meaning of the categories of
activities contained in this paragraph means the production on an industrial
scale by chemical processing of substances or groups of substances listed in
subparagraphs (a) to (g):

(a) Chemical installations for the production of basic organic
chemicals, such as:

(i) Simple hydrocarbons (linear or cyclic, saturated or
unsaturated, aliphatic or aromatic);

(ii) Oxygen-containing hydrocarbons such as alcohols,
aldehydes, ketones, carboxylic acids, esters, acetates,
ethers, peroxides, epoxy resins;

(iii) Sulphurous hydrocarbons;
(iv) Nitrogenous hydrocarbons such as amines, amides, nitrous

compounds, nitro compounds or nitrate compounds,
nitriles, cyanates, isocyanates;

(v) Phosphorus-containing hydrocarbons;
(vi) Halogenic hydrocarbons;
(vii) Organometallic compounds;
(viii) Basic plastic materials (polymers, synthetic fibres and

cellulose-based fibres);
(ix) Synthetic rubbers;
(x) Dyes and pigments;
(xi) Surface-active agents and surfactants;

(b) Chemical installations for the production of basic inorganic
chemicals, such as:

(i) Gases, such as ammonia, chlorine or hydrogen chloride,
fluorine or hydrogen fluoride, carbon oxides, sulphur
compounds, nitrogen oxides, hydrogen, sulphur dioxide,
carbonyl chloride;

(ii) Acids, such as chromic acid, hydrofluoric acid, phosphoric
acid, nitric acid, hydrochloric acid, sulphuric acid, oleum,
sulphurous acids;

(iii) Bases, such as ammonium hydroxide, potassium hydroxide,
sodium hydroxide;

(iv) Salts, such as ammonium chloride, potassium chlorate,
potassium carbonate, sodium carbonate, perborate, silver
nitrate;
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(v) Non-metals, metal oxides or other inorganic compounds such
as calcium carbide, silicon, silicon carbide;

(c) Chemical installations for the production of phosphorous-,
nitrogen- or potassium-based fertilizers (simple or compound fertilizers);

(d) Chemical installations for the production of basic plant
health products and of biocides;

(e) Installations using a chemical or biological process for the
production of basic pharmaceutical products;

(f) Chemical installations for the production of explosives;

(g) Chemical installations in which chemical or biological processing
is used for the production of protein feed additives, ferments and other
protein substances.

5. Waste management:

- Installations for the incineration, recovery, chemical treatment
or landfill of hazardous waste;

- Installations for the incineration of municipal waste with a
capacity exceeding 3 tons per hour;

- Installations for the disposal of non-hazardous waste with a
capacity exceeding 50 tons per day;

- Landfills receiving more than 10 tons per day or with a total
capacity exceeding 25 000 tons, excluding landfills of inert
waste.

6. Waste-water treatment plants with a capacity exceeding 150 000
population equivalent.

7. Industrial plants for the:

(a) Production of pulp from timber or similar fibrous materials;

(b) Production of paper and board with a production capacity exceeding
20 tons per day.

8. (a) Construction of lines for long-distance railway traffic and of
airports 2/ with a basic runway length of 2 100 m or more;

(b) Construction of motorways and express roads; 3/

(c) Construction of a new road of four or more lanes, or realignment
and/or widening of an existing road of two lanes or less so as to provide four
or more lanes, where such new road, or realigned and/or widened section of
road, would be 10 km or more in a continuous length.

9. (a) Inland waterways and ports for inland-waterway traffic which
permit the passage of vessels of over 1 350 tons;

(b) Trading ports, piers for loading and unloading connected to land
and outside ports (excluding ferry piers) which can take vessels of over 1 350
tons.

10. Groundwater abstraction or artificial groundwater recharge schemes where
the annual volume of water abstracted or recharged is equivalent to or exceeds
10 million cubic metres.
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11. (a) Works for the transfer of water resources between river basins
where this transfer aims at preventing possible shortages of water and where
the amount of water transferred exceeds 100 million cubic metres/year;

(b) In all other cases, works for the transfer of water resources
between river basins where the multiannual average flow of the basin of
abstraction exceeds 2 000 million cubic metres/year and where the amount of
water transferred exceeds 5% of this flow.

In both cases transfers of piped drinking water are excluded.

12. Extraction of petroleum and natural gas for commercial purposes where
the amount extracted exceeds 500 tons/day in the case of petroleum and 500 000
cubic metres/day in the case of gas.

13. Dams and other installations designed for the holding back or permanent
storage of water, where a new or additional amount of water held back or
stored exceeds 10 million cubic metres.

14. Pipelines for the transport of gas, oil or chemicals with a diameter of
more than 800 mm and a length of more than 40 km.

15. Installations for the intensive rearing of poultry or pigs with more than:

(a) 40 000 places for poultry;

(b) 2 000 places for production pigs (over 30 kg); or

(c) 750 places for sows.

16. Quarries and opencast mining where the surface of the site exceeds 25
hectares, or peat extraction, where the surface of the site exceeds 150 hectares.

17. Construction of overhead electrical power lines with a voltage of 220 kV
or more and a length of more than 15 km.

18. Installations for the storage of petroleum, petrochemical, or chemical
products with a capacity of 200 000 tons or more.

19. Other activities:

- Plants for the pretreatment (operations such as washing,
bleaching, mercerization) or dyeing of fibres or textiles where
the treatment capacity exceeds 10 tons per day;

- Plants for the tanning of hides and skins where the treatment
capacity exceeds 12 tons of finished products per day;

- (a) Slaughterhouses with a carcass production capacity greater
than 50 tons per day;

(b) Treatment and processing intended for the production of food
products from:

(i) Animal raw materials (other than milk) with a finished
product production capacity greater than 75 tons per
day;

(ii) Vegetable raw materials with a finished product
production capacity greater than 300 tons per day
(average value on a quarterly basis);
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(c) Treatment and processing of milk, the quantity of milk
received being greater than 200 tons per day (average value
on an annual basis);

- Installations for the disposal or recycling of animal carcasses
and animal waste with a treatment capacity exceeding 10 tons per
day;

- Installations for the surface treatment of substances, objects or
products using organic solvents, in particular for dressing,
printing, coating, degreasing, waterproofing, sizing, painting,
cleaning or impregnating, with a consumption capacity of more than
150 kg per hour or more than 200 tons per year;

- Installations for the production of carbon (hard-burnt coal) or
electrographite by means of incineration or graphitization.

20. Any activity not covered by paragraphs 1-19 above where public
participation is provided for under an environmental impact assessment
procedure in accordance with national legislation.

21. The provision of article 6, paragraph 1 (a) of this Convention, does not
apply to any of the above projects undertaken exclusively or mainly for
research, development and testing of new methods or products for less than two
years unless they would be likely to cause a significant adverse effect on
environment or health.

22. Any change to or extension of activities, where such a change or
extension in itself meets the criteria/thresholds set out in this annex, shall
be subject to article 6, paragraph 1 (a) of this Convention. Any other change
or extension of activities shall be subject to article 6, paragraph 1 (b) of
this Convention.

Notes

1/ Nuclear power stations and other nuclear reactors cease to be such
an installation when all nuclear fuel and other radioactively contaminated
elements have been removed permanently from the installation site.

2/ For the purposes of this Convention, "airport" means an airport which
complies with the definition in the 1944 Chicago Convention setting up the
International Civil Aviation Organization (Annex 14).

3/ For the purposes of this Convention, "express road" means a road
which complies with the definition in the European Agreement on Main
International Traffic Arteries of 15 November 1975.
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Annex II

ARBITRATION

1. In the event of a dispute being submitted for arbitration pursuant to
article 16, paragraph 2, of this Convention, a party or parties shall notify
the secretariat of the subject matter of arbitration and indicate, in
particular, the articles of this Convention whose interpretation or
application is at issue. The secretariat shall forward the information
received to all Parties to this Convention.

2. The arbitral tribunal shall consist of three members. Both the claimant
party or parties and the other party or parties to the dispute shall appoint
an arbitrator, and the two arbitrators so appointed shall designate by common
agreement the third arbitrator, who shall be the president of the arbitral
tribunal. The latter shall not be a national of one of the parties to the
dispute, nor have his or her usual place of residence in the territory of one
of these parties, nor be employed by any of them, nor have dealt with the case
in any other capacity.

3. If the president of the arbitral tribunal has not been designated within
two months of the appointment of the second arbitrator, the Executive
Secretary of the Economic Commission for Europe shall, at the request of
either party to the dispute, designate the president within a further
two-month period.

4. If one of the parties to the dispute does not appoint an arbitrator
within two months of the receipt of the request, the other party may so inform
the Executive Secretary of the Economic Commission for Europe, who shall
designate the president of the arbitral tribunal within a further two-month
period. Upon designation, the president of the arbitral tribunal shall
request the party which has not appointed an arbitrator to do so within two
months. If it fails to do so within that period, the president shall so
inform the Executive Secretary of the Economic Commission for Europe, who
shall make this appointment within a further two-month period.

5. The arbitral tribunal shall render its decision in accordance with
international law and the provisions of this Convention.

6. Any arbitral tribunal constituted under the provisions set out in this
annex shall draw up its own rules of procedure.

7. The decisions of the arbitral tribunal, both on procedure and on
substance, shall be taken by majority vote of its members.

8. The tribunal may take all appropriate measures to establish the facts.

9. The parties to the dispute shall facilitate the work of the arbitral
tribunal and, in particular, using all means at their disposal, shall:

(a) Provide it with all relevant documents, facilities and
information;

(b) Enable it, where necessary, to call witnesses or experts and
receive their evidence.

10. The parties and the arbitrators shall protect the confidentiality of any
information that they receive in confidence during the proceedings of the
arbitral tribunal.
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11. The arbitral tribunal may, at the request of one of the parties,
recommend interim measures of protection.

12. If one of the parties to the dispute does not appear before the arbitral
tribunal or fails to defend its case, the other party may request the tribunal
to continue the proceedings and to render its final decision. Absence of a
party or failure of a party to defend its case shall not constitute a bar to
the proceedings.

13. The arbitral tribunal may hear and determine counter-claims arising
directly out of the subject matter of the dispute.

14. Unless the arbitral tribunal determines otherwise because of the
particular circumstances of the case, the expenses of the tribunal, including
the remuneration of its members, shall be borne by the parties to the dispute
in equal shares. The tribunal shall keep a record of all its expenses, and
shall furnish a final statement thereof to the parties.

15. Any Party to this Convention which has an interest of a legal nature in
the subject matter of the dispute, and which may be affected by a decision in
the case, may intervene in the proceedings with the consent of the tribunal.

16. The arbitral tribunal shall render its award within five months of the
date on which it is established, unless it finds it necessary to extend the
time limit for a period which should not exceed five months.

17. The award of the arbitral tribunal shall be accompanied by a statement
of reasons. It shall be final and binding upon all parties to the dispute.
The award will be transmitted by the arbitral tribunal to the parties to the
dispute and to the secretariat. The secretariat will forward the information
received to all Parties to this Convention.

18. Any dispute which may arise between the parties concerning the
interpretation or execution of the award may be submitted by either party to
the arbitral tribunal which made the award or, if the latter cannot be seized
thereof, to another tribunal constituted for this purpose in the same manner
as the first.
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I 

(Legislative acts) 

DIRECTIVES 

DIRECTIVE 2011/92/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 

of 13 December 2011 

on the assessment of the effects of certain public and private projects on the environment 

(codification) 

(Text with EEA relevance) 

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE 
EUROPEAN UNION, 

Having regard to the Treaty on the Functioning of the European 
Union, and in particular Article 192(1) thereof, 

Having regard to the proposal from the European Commission, 

After transmission of the draft legislative act to the national 
parliaments, 

Having regard to the opinion of the European Economic and 
Social Committee ( 1 ), 

After consulting the Committee of the Regions, 

Acting in accordance with the ordinary legislative procedure ( 2 ), 

Whereas: 

(1) Council Directive 85/337/EEC of 27 June 1985 on the 
assessment of the effects of certain public and private 
projects on the environment ( 3 ) has been substantially 
amended several times ( 4 ). In the interests of clarity and 
rationality the said Directive should be codified. 

(2) Pursuant to Article 191 of the Treaty on the Functioning 
of the European Union, Union policy on the 
environment is based on the precautionary principle 
and on the principles that preventive action should be 
taken, that environmental damage should, as a priority, 

be rectified at source and that the polluter should pay. 
Effects on the environment should be taken into account 
at the earliest possible stage in all the technical planning 
and decision-making processes. 

(3) The principles of the assessment of environmental effects 
should be harmonised, in particular with reference to the 
projects which should be subject to assessment, the main 
obligations of the developers and the content of the 
assessment. The Member States may lay down stricter 
rules to protect the environment. 

(4) In addition, it is necessary to achieve one of the 
objectives of the Union in the sphere of the protection 
of the environment and the quality of life. 

(5) The environmental legislation of the Union includes 
provisions enabling public authorities and other bodies 
to take decisions which may have a significant effect on 
the environment as well as on personal health and well- 
being. 

(6) General principles for the assessment of environmental 
effects should be laid down with a view to supple
menting and coordinating development consent 
procedures governing public and private projects likely 
to have a major effect on the environment. 

(7) Development consent for public and private projects 
which are likely to have significant effects on the 
environment should be granted only after an assessment 
of the likely significant environmental effects of those 
projects has been carried out. That assessment should 
be conducted on the basis of the appropriate information 
supplied by the developer, which may be supplemented 
by the authorities and by the public likely to be 
concerned by the project in question.

EN 28.1.2012 Official Journal of the European Union L 26/1 

( 1 ) OJ C 248, 25.8.2011, p. 154. 
( 2 ) Position of the European Parliament of 13 September 2011 (not yet 

published in the Official Journal) and decision of the Council of 
15 November 2011. 

( 3 ) OJ L 175, 5.7.1985, p. 40. 
( 4 ) See Annex VI, Part A.
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(8) Projects belonging to certain types have significant effects 
on the environment and those projects should, as a rule, 
be subject to a systematic assessment. 

(9) Projects of other types may not have significant effects 
on the environment in every case and those projects 
should be assessed where the Member States consider 
that they are likely to have significant effects on the 
environment. 

(10) Member States may set thresholds or criteria for the 
purpose of determining which of such projects should 
be subject to assessment on the basis of the significance 
of their environmental effects. Member States should not 
be required to examine projects below those thresholds 
or outside those criteria on a case-by-case basis. 

(11) When setting such thresholds or criteria or examining 
projects on a case-by-case basis, for the purpose of deter
mining which projects should be subject to assessment 
on the basis of their significant environmental effects, 
Member States should take account of the relevant 
selection criteria set out in this Directive. In accordance 
with the subsidiarity principle, the Member States are in 
the best position to apply those criteria in specific 
instances. 

(12) For projects which are subject to assessment, a certain 
minimal amount of information should be supplied, 
concerning the project and its effects. 

(13) It is appropriate to lay down a procedure in order to 
enable the developer to obtain an opinion from the 
competent authorities on the content and extent of the 
information to be elaborated and supplied for the 
assessment. Member States, in the framework of this 
procedure, may require the developer to provide, inter 
alia, alternatives for the projects for which it intends to 
submit an application. 

(14) The effects of a project on the environment should be 
assessed in order to take account of concerns to protect 
human health, to contribute by means of a better 
environment to the quality of life, to ensure maintenance 
of the diversity of species and to maintain the repro
ductive capacity of the ecosystem as a basic resource 
for life. 

(15) It is desirable to lay down strengthened provisions 
concerning environmental impact assessment in a trans
boundary context to take account of developments at 
international level. The European Community signed 
the Convention on Environmental Impact Assessment 
in a Transboundary Context on 25 February 1991, and 
ratified it on 24 June 1997. 

(16) Effective public participation in the taking of decisions 
enables the public to express, and the decision-maker to 

take account of, opinions and concerns which may be 
relevant to those decisions, thereby increasing the 
accountability and transparency of the decision-making 
process and contributing to public awareness of environ
mental issues and support for the decisions taken. 

(17) Participation, including participation by associations, 
organisations and groups, in particular non-governmental 
organisations promoting environmental protection, 
should accordingly be fostered, including, inter alia, by 
promoting environmental education of the public. 

(18) The European Community signed the UN/ECE 
Convention on Access to Information, Public Partici
pation in Decision-Making and Access to Justice in Envi
ronmental Matters (the Aarhus Convention) on 25 June 
1998 and ratified it on 17 February 2005. 

(19) Among the objectives of the Aarhus Convention is the 
desire to guarantee rights of public participation in 
decision-making in environmental matters in order to 
contribute to the protection of the right to live in an 
environment which is adequate for personal health and 
well-being. 

(20) Article 6 of the Aarhus Convention provides for public 
participation in decisions on the specific activities listed 
in Annex I thereto and on activities not so listed which 
may have a significant effect on the environment. 

(21) Article 9(2) and (4) of the Aarhus Convention provides 
for access to judicial or other procedures for challenging 
the substantive or procedural legality of decisions, acts or 
omissions subject to the public participation provisions 
of Article 6 of that Convention. 

(22) However, this Directive should not be applied to projects 
the details of which are adopted by a specific act of 
national legislation, since the objectives of this Directive, 
including that of supplying information, are achieved 
through the legislative process. 

(23) Furthermore, it may be appropriate in exceptional cases 
to exempt a specific project from the assessment 
procedures laid down by this Directive, subject to appro
priate information being supplied to the Commission and 
to the public concerned. 

(24) Since the objectives of this Directive cannot be suffi
ciently achieved by the Member States and can therefore, 
by reason of the scale and effects of the action, be better 
achieved at Union level, the Union may adopt measures 
in accordance with the principle of subsidiarity as set out 
in Article 5 of the Treaty on European Union. In 
accordance with the principle of proportionality, as set 
out in that Article, this Directive does not go beyond 
what is necessary in order to achieve those objectives.

EN L 26/2 Official Journal of the European Union 28.1.2012
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(25) This Directive should be without prejudice to the 
obligations of the Member States relating to the time 
limits for transposition into national law of the Directives 
set out in Annex V, Part B, 

HAVE ADOPTED THIS DIRECTIVE: 

Article 1 

1. This Directive shall apply to the assessment of the envi
ronmental effects of those public and private projects which are 
likely to have significant effects on the environment. 

2. For the purposes of this Directive, the following defi
nitions shall apply: 

(a) ‘project’ means: 

— the execution of construction works or of other instal
lations or schemes, 

— other interventions in the natural surroundings and 
landscape including those involving the extraction of 
mineral resources; 

(b) ‘developer’ means the applicant for authorisation for a 
private project or the public authority which initiates a 
project; 

(c) ‘development consent’ means the decision of the competent 
authority or authorities which entitles the developer to 
proceed with the project; 

(d) ‘public’ means one or more natural or legal persons and, in 
accordance with national legislation or practice, their associ
ations, organisations or groups; 

(e) ‘public concerned’ means the public affected or likely to be 
affected by, or having an interest in, the environmental 
decision-making procedures referred to in Article 2(2). For 
the purposes of this definition, non-governmental organi
sations promoting environmental protection and meeting 
any requirements under national law shall be deemed to 
have an interest; 

(f) ‘competent authority or authorities’ means that authority or 
those authorities which the Member States designate as 
responsible for performing the duties arising from this 
Directive. 

3. Member States may decide, on a case-by-case basis if so 
provided under national law, not to apply this Directive to 
projects serving national defence purposes, if they deem that 
such application would have an adverse effect on those 
purposes. 

4. This Directive shall not apply to projects the details of 
which are adopted by a specific act of national legislation, 
since the objectives of this Directive, including that of 
supplying information, are achieved through the legislative 
process. 

Article 2 

1. Member States shall adopt all measures necessary to 
ensure that, before consent is given, projects likely to have 
significant effects on the environment by virtue, inter alia, of 
their nature, size or location are made subject to a requirement 
for development consent and an assessment with regard to their 
effects. Those projects are defined in Article 4. 

2. The environmental impact assessment may be integrated 
into the existing procedures for consent to projects in the 
Member States, or, failing this, into other procedures or into 
procedures to be established to comply with the aims of this 
Directive. 

3. Member States may provide for a single procedure in 
order to fulfil the requirements of this Directive and the 
requirements of Directive 2008/1/EC of the European 
Parliament and of the Council of 15 January 2008 concerning 
integrated pollution prevention and control ( 1 ). 

4. Without prejudice to Article 7, Member States may, in 
exceptional cases, exempt a specific project in whole or in 
part from the provisions laid down in this Directive. 

In that event, the Member States shall: 

(a) consider whether another form of assessment would be 
appropriate; 

(b) make available to the public concerned the information 
obtained under other forms of assessment referred to in 
point (a), the information relating to the decision granting 
exemption and the reasons for granting it; 

(c) inform the Commission, prior to granting consent, of the 
reasons justifying the exemption granted, and provide it 
with the information made available, where applicable, to 
their own nationals. 

The Commission shall immediately forward the documents 
received to the other Member States. 

The Commission shall report annually to the European 
Parliament and to the Council on the application of this para
graph.

EN 28.1.2012 Official Journal of the European Union L 26/3 

( 1 ) OJ L 24, 29.1.2008, p. 8.

528



Article 3 

The environmental impact assessment shall identify, describe 
and assess in an appropriate manner, in the light of each indi
vidual case and in accordance with Articles 4 to 12, the direct 
and indirect effects of a project on the following factors: 

(a) human beings, fauna and flora; 

(b) soil, water, air, climate and the landscape; 

(c) material assets and the cultural heritage; 

(d) the interaction between the factors referred to in points (a), 
(b) and (c). 

Article 4 

1. Subject to Article 2(4), projects listed in Annex I shall 
be made subject to an assessment in accordance with Articles 
5 to 10. 

2. Subject to Article 2(4), for projects listed in Annex II, 
Member States shall determine whether the project shall be 
made subject to an assessment in accordance with Articles 5 
to 10. Member States shall make that determination through: 

(a) a case-by-case examination; 

or 

(b) thresholds or criteria set by the Member State. 

Member States may decide to apply both procedures referred to 
in points (a) and (b). 

3. When a case-by-case examination is carried out or 
thresholds or criteria are set for the purpose of paragraph 2, 
the relevant selection criteria set out in Annex III shall be taken 
into account. 

4. Member States shall ensure that the determination made 
by the competent authorities under paragraph 2 is made 
available to the public. 

Article 5 

1. In the case of projects which, pursuant to Article 4, are to 
be made subject to an environmental impact assessment in 
accordance with this Article and Articles 6 to 10, Member 
States shall adopt the necessary measures to ensure that the 
developer supplies in an appropriate form the information 
specified in Annex IV inasmuch as: 

(a) the Member States consider that the information is relevant 
to a given stage of the consent procedure and to the specific 
characteristics of a particular project or type of project and 
of the environmental features likely to be affected; 

(b) the Member States consider that a developer may reasonably 
be required to compile this information having regard, inter 
alia, to current knowledge and methods of assessment. 

2. Member States shall take the necessary measures to ensure 
that, if the developer so requests before submitting an appli
cation for development consent, the competent authority shall 
give an opinion on the information to be supplied by the 
developer in accordance with paragraph 1. The competent 
authority shall consult the developer and authorities referred 
to in Article 6(1) before it gives its opinion. The fact that the 
authority has given an opinion under this paragraph shall not 
preclude it from subsequently requiring the developer to submit 
further information. 

Member States may require the competent authorities to give 
such an opinion, irrespective of whether the developer so 
requests. 

3. The information to be provided by the developer in 
accordance with paragraph 1 shall include at least: 

(a) a description of the project comprising information on the 
site, design and size of the project; 

(b) a description of the measures envisaged in order to avoid, 
reduce and, if possible, remedy significant adverse effects; 

(c) the data required to identify and assess the main effects 
which the project is likely to have on the environment; 

(d) an outline of the main alternatives studied by the developer 
and an indication of the main reasons for his choice, taking 
into account the environmental effects; 

(e) a non-technical summary of the information referred to in 
points (a) to (d). 

4. Member States shall, if necessary, ensure that any auth
orities holding relevant information, with particular reference to 
Article 3, make this information available to the developer. 

Article 6 

1. Member States shall take the measures necessary to ensure 
that the authorities likely to be concerned by the project by 
reason of their specific environmental responsibilities are given 
an opportunity to express their opinion on the information 
supplied by the developer and on the request for development 
consent. To that end, Member States shall designate the auth
orities to be consulted, either in general terms or on a case-by- 
case basis. The information gathered pursuant to Article 5 shall 
be forwarded to those authorities. Detailed arrangements for 
consultation shall be laid down by the Member States.

EN L 26/4 Official Journal of the European Union 28.1.2012

529



2. The public shall be informed, whether by public notices or 
by other appropriate means such as electronic media where 
available, of the following matters early in the environmental 
decision-making procedures referred to in Article 2(2) and, at 
the latest, as soon as information can reasonably be provided: 

(a) the request for development consent; 

(b) the fact that the project is subject to an environmental 
impact assessment procedure and, where relevant, the fact 
that Article 7 applies; 

(c) details of the competent authorities responsible for taking 
the decision, those from which relevant information can be 
obtained, those to which comments or questions can be 
submitted, and details of the time schedule for transmitting 
comments or questions; 

(d) the nature of possible decisions or, where there is one, the 
draft decision; 

(e) an indication of the availability of the information gathered 
pursuant to Article 5; 

(f) an indication of the times and places at which, and the 
means by which, the relevant information will be made 
available; 

(g) details of the arrangements for public participation made 
pursuant to paragraph 5 of this Article. 

3. Member States shall ensure that, within reasonable time- 
frames, the following is made available to the public concerned: 

(a) any information gathered pursuant to Article 5; 

(b) in accordance with national legislation, the main reports 
and advice issued to the competent authority or authorities 
at the time when the public concerned is informed in 
accordance with paragraph 2 of this Article; 

(c) in accordance with the provisions of Directive 2003/4/EC of 
the European Parliament and of the Council of 28 January 
2003 on public access to environmental information ( 1 ), 
information other than that referred to in paragraph 2 of 
this Article which is relevant for the decision in accordance 
with Article 8 of this Directive and which only becomes 
available after the time the public concerned was informed 
in accordance with paragraph 2 of this Article. 

4. The public concerned shall be given early and effective 
opportunities to participate in the environmental decision- 
making procedures referred to in Article 2(2) and shall, for 
that purpose, be entitled to express comments and opinions 

when all options are open to the competent authority or auth
orities before the decision on the request for development 
consent is taken. 

5. The detailed arrangements for informing the public (for 
example by bill posting within a certain radius or publication in 
local newspapers) and for consulting the public concerned (for 
example by written submissions or by way of a public inquiry) 
shall be determined by the Member States. 

6. Reasonable time-frames for the different phases shall be 
provided, allowing sufficient time for informing the public and 
for the public concerned to prepare and participate effectively in 
environmental decision-making subject to the provisions of this 
Article. 

Article 7 

1. Where a Member State is aware that a project is likely to 
have significant effects on the environment in another Member 
State or where a Member State likely to be significantly affected 
so requests, the Member State in whose territory the project is 
intended to be carried out shall send to the affected Member 
State as soon as possible and no later than when informing its 
own public, inter alia: 

(a) a description of the project, together with any available 
information on its possible transboundary impact; 

(b) information on the nature of the decision which may be 
taken. 

The Member State in whose territory the project is intended to 
be carried out shall give the other Member State a reasonable 
time in which to indicate whether it wishes to participate in the 
environmental decision-making procedures referred to in 
Article 2(2), and may include the information referred to in 
paragraph 2 of this Article. 

2. If a Member State which receives information pursuant to 
paragraph 1 indicates that it intends to participate in the envi
ronmental decision-making procedures referred to in 
Article 2(2), the Member State in whose territory the project 
is intended to be carried out shall, if it has not already done so, 
send to the affected Member State the information required to 
be given pursuant to Article 6(2) and made available pursuant 
to points (a) and (b) of Article 6(3). 

3. The Member States concerned, each insofar as it is 
concerned, shall also: 

(a) arrange for the information referred to in paragraphs 1 and 
2 to be made available, within a reasonable time, to the 
authorities referred to in Article 6(1) and the public 
concerned in the territory of the Member State likely to 
be significantly affected; and
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(b) ensure that the authorities referred to in Article 6(1) and the 
public concerned are given an opportunity, before devel
opment consent for the project is granted, to forward 
their opinion within a reasonable time on the information 
supplied to the competent authority in the Member State in 
whose territory the project is intended to be carried out. 

4. The Member States concerned shall enter into consul
tations regarding, inter alia, the potential transboundary effects 
of the project and the measures envisaged to reduce or 
eliminate such effects and shall agree on a reasonable time- 
frame for the duration of the consultation period. 

5. The detailed arrangements for implementing this Article 
may be determined by the Member States concerned and shall 
be such as to enable the public concerned in the territory of the 
affected Member State to participate effectively in the environ
mental decision-making procedures referred to in Article 2(2) 
for the project. 

Article 8 

The results of consultations and the information gathered 
pursuant to Articles 5, 6 and 7 shall be taken into consideration 
in the development consent procedure. 

Article 9 

1. When a decision to grant or refuse development consent 
has been taken, the competent authority or authorities shall 
inform the public thereof in accordance with the appropriate 
procedures and shall make available to the public the following 
information: 

(a) the content of the decision and any conditions attached 
thereto; 

(b) having examined the concerns and opinions expressed by 
the public concerned, the main reasons and considerations 
on which the decision is based, including information about 
the public participation process; 

(c) a description, where necessary, of the main measures to 
avoid, reduce and, if possible, offset the major adverse 
effects. 

2. The competent authority or authorities shall inform any 
Member State which has been consulted pursuant to Article 7, 
forwarding to it the information referred to in paragraph 1 of 
this Article. 

The consulted Member States shall ensure that that information 
is made available in an appropriate manner to the public 
concerned in their own territory. 

Article 10 

The provisions of this Directive shall not affect the obligation 
on the competent authorities to respect the limitations imposed 

by national laws, regulations and administrative provisions and 
accepted legal practices with regard to commercial and 
industrial confidentiality, including intellectual property, and 
the safeguarding of the public interest. 

Where Article 7 applies, the transmission of information to 
another Member State and the receipt of information by 
another Member State shall be subject to the limitations in 
force in the Member State in which the project is proposed. 

Article 11 

1. Member States shall ensure that, in accordance with the 
relevant national legal system, members of the public 
concerned: 

(a) having a sufficient interest, or alternatively; 

(b) maintaining the impairment of a right, where administrative 
procedural law of a Member State requires this as a precon
dition; 

have access to a review procedure before a court of law or 
another independent and impartial body established by law to 
challenge the substantive or procedural legality of decisions, acts 
or omissions subject to the public participation provisions of 
this Directive. 

2. Member States shall determine at what stage the decisions, 
acts or omissions may be challenged. 

3. What constitutes a sufficient interest and impairment of a 
right shall be determined by the Member States, consistently 
with the objective of giving the public concerned wide access 
to justice. To that end, the interest of any non-governmental 
organisation meeting the requirements referred to in Article 1(2) 
shall be deemed sufficient for the purpose of point (a) of 
paragraph 1 of this Article. Such organisations shall also be 
deemed to have rights capable of being impaired for the 
purpose of point (b) of paragraph 1 of this Article. 

4. The provisions of this Article shall not exclude the possi
bility of a preliminary review procedure before an administrative 
authority and shall not affect the requirement of exhaustion of 
administrative review procedures prior to recourse to judicial 
review procedures, where such a requirement exists under 
national law. 

Any such procedure shall be fair, equitable, timely and not 
prohibitively expensive. 

5. In order to further the effectiveness of the provisions of 
this Article, Member States shall ensure that practical 
information is made available to the public on access to admin
istrative and judicial review procedures.
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Article 12 

1. The Member States and the Commission shall exchange 
information on the experience gained in applying this Directive. 

2. In particular, Member States shall inform the Commission 
of any criteria and/or thresholds adopted for the selection of the 
projects in question, in accordance with Article 4(2). 

3. On the basis of that exchange of information, the 
Commission shall if necessary submit additional proposals to 
the European Parliament and to the Council, with a view to 
ensuring that this Directive is applied in a sufficiently coor
dinated manner. 

Article 13 

Member States shall communicate to the Commission the texts 
of the provisions of national law which they adopt in the field 
covered by this Directive. 

Article 14 

Directive 85/337/EEC, as amended by the Directives listed in 
Annex V, Part A, is repealed, without prejudice to the 

obligations of the Member States relating to the time limits for 
transposition into national law of the Directives set out in 
Annex V, Part B. 

References to the repealed Directive shall be construed as 
references to this Directive and shall be read in accordance 
with the correlation table in Annex VI. 

Article 15 

This Directive shall enter into force on the 20th day following 
its publication in the Official Journal of the European Union. 

Article 16 

This Directive is addressed to the Member States. 

Done at Strasbourg, 13 December 2011. 

For the European Parliament 
The President 

J. BUZEK 

For the Council 
The President 
M. SZPUNAR
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ANNEX I 

PROJECTS REFERRED TO IN ARTICLE 4(1) 

1. Crude-oil refineries (excluding undertakings manufacturing only lubricants from crude oil) and installations for the 
gasification and liquefaction of 500 tonnes or more of coal or bituminous shale per day. 

2. (a) Thermal power stations and other combustion installations with a heat output of 300 megawatts or more; 

(b) Nuclear power stations and other nuclear reactors including the dismantling or decommissioning of such power 
stations or reactors ( 1 ) (except research installations for the production and conversion of fissionable and fertile 
materials, whose maximum power does not exceed 1 kilowatt continuous thermal load). 

3. (a) Installations for the reprocessing of irradiated nuclear fuel; 

(b) Installations designed: 

(i) for the production or enrichment of nuclear fuel; 

(ii) for the processing of irradiated nuclear fuel or high-level radioactive waste; 

(iii) for the final disposal of irradiated nuclear fuel; 

(iv) solely for the final disposal of radioactive waste; 

(v) solely for the storage (planned for more than 10 years) of irradiated nuclear fuels or radioactive waste in a 
different site than the production site. 

4. (a) Integrated works for the initial smelting of cast iron and steel; 

(b) Installations for the production of non-ferrous crude metals from ore, concentrates or secondary raw materials by 
metallurgical, chemical or electrolytic processes. 

5. Installations for the extraction of asbestos and for the processing and transformation of asbestos and products 
containing asbestos: for asbestos-cement products, with an annual production of more than 20 000 tonnes of 
finished products, for friction material, with an annual production of more than 50 tonnes of finished products, 
and for other uses of asbestos, utilisation of more than 200 tonnes per year. 

6. Integrated chemical installations, i.e. those installations for the manufacture on an industrial scale of substances using 
chemical conversion processes, in which several units are juxtaposed and are functionally linked to one another and 
which are: 

(a) for the production of basic organic chemicals; 

(b) for the production of basic inorganic chemicals; 

(c) for the production of phosphorous-, nitrogen- or potassium-based fertilisers (simple or compound fertilisers); 

(d) for the production of basic plant health products and of biocides; 

(e) for the production of basic pharmaceutical products using a chemical or biological process; 

(f) for the production of explosives.
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7. (a) Construction of lines for long-distance railway traffic and of airports ( 1 ) with a basic runway length of 2 100 m 
or more; 

(b) Construction of motorways and express roads ( 2 ); 

(c) Construction of a new road of four or more lanes, or realignment and/or widening of an existing road of two 
lanes or less so as to provide four or more lanes, where such new road or realigned and/or widened section of 
road would be 10 km or more in a continuous length. 

8. (a) Inland waterways and ports for inland-waterway traffic which permit the passage of vessels of over 1 350 tonnes; 

(b) Trading ports, piers for loading and unloading connected to land and outside ports (excluding ferry piers) which 
can take vessels of over 1 350 tonnes. 

9. Waste disposal installations for the incineration, chemical treatment as defined in Annex I to Directive 2008/98/EC 
of the European Parliament and of the Council of 19 November 2008 on waste ( 3 ) under heading D9, or landfill of 
hazardous waste, as defined in point 2 of Article 3 of that Directive. 

10. Waste disposal installations for the incineration or chemical treatment as defined in Annex I to Directive 2008/98/EC 
under heading D9 of non-hazardous waste with a capacity exceeding 100 tonnes per day. 

11. Groundwater abstraction or artificial groundwater recharge schemes where the annual volume of water abstracted or 
recharged is equivalent to or exceeds 10 million cubic metres. 

12. (a) Works for the transfer of water resources between river basins where that transfer aims at preventing possible 
shortages of water and where the amount of water transferred exceeds 100 million cubic metres/year; 

(b) In all other cases, works for the transfer of water resources between river basins where the multi-annual average 
flow of the basin of abstraction exceeds 2 000 million cubic metres/year and where the amount of water 
transferred exceeds 5 % of that flow. 

In both cases transfers of piped drinking water are excluded. 

13. Waste water treatment plants with a capacity exceeding 150 000 population equivalent as defined in point 6 of 
Article 2 of Council Directive 91/271/EEC of 21 May 1991 concerning urban waste-water treatment ( 4 ). 

14. Extraction of petroleum and natural gas for commercial purposes where the amount extracted exceeds 
500 tonnes/day in the case of petroleum and 500 000 cubic metres/day in the case of gas. 

15. Dams and other installations designed for the holding back or permanent storage of water, where a new or additional 
amount of water held back or stored exceeds 10 million cubic metres. 

16. Pipelines with a diameter of more than 800 mm and a length of more than 40 km: 

(a) for the transport of gas, oil, chemicals; 

(b) for the transport of carbon dioxide (CO 2 ) streams for the purposes of geological storage, including associated 
booster stations. 

17. Installations for the intensive rearing of poultry or pigs with more than: 

(a) 85 000 places for broilers, 60 000 places for hens; 

(b) 3 000 places for production pigs (over 30 kg); or 

(c) 900 places for sows.
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18. Industrial plants for the production of: 

(a) pulp from timber or similar fibrous materials; 

(b) paper and board with a production capacity exceeding 200 tonnes per day. 

19. Quarries and open-cast mining where the surface of the site exceeds 25 hectares, or peat extraction, where the surface 
of the site exceeds 150 hectares. 

20. Construction of overhead electrical power lines with a voltage of 220 kV or more and a length of more than 15 km. 

21. Installations for storage of petroleum, petrochemical, or chemical products with a capacity of 200 000 tonnes or 
more. 

22. Storage sites pursuant to Directive 2009/31/EC of the European Parliament and of the Council of 23 April 2009 on 
the geological storage of carbon dioxide ( 1 ). 

23. Installations for the capture of CO 2 streams for the purposes of geological storage pursuant to Directive 2009/31/EC 
from installations covered by this Annex, or where the total yearly capture of CO 2 is 1,5 megatonnes or more. 

24. Any change to or extension of projects listed in this Annex where such a change or extension in itself meets the 
thresholds, if any, set out in this Annex.
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ANNEX II 

PROJECTS REFERRED TO IN ARTICLE 4(2) 

1. AGRICULTURE, SILVICULTURE AND AQUACULTURE 

(a) Projects for the restructuring of rural land holdings; 

(b) Projects for the use of uncultivated land or semi-natural areas for intensive agricultural purposes; 

(c) Water management projects for agriculture, including irrigation and land drainage projects; 

(d) Initial afforestation and deforestation for the purposes of conversion to another type of land use; 

(e) Intensive livestock installations (projects not included in Annex I); 

(f) Intensive fish farming; 

(g) Reclamation of land from the sea. 

2. EXTRACTIVE INDUSTRY 

(a) Quarries, open-cast mining and peat extraction (projects not included in Annex I); 

(b) Underground mining; 

(c) Extraction of minerals by marine or fluvial dredging; 

(d) Deep drillings, in particular: 

(i) geothermal drilling; 

(ii) drilling for the storage of nuclear waste material; 

(iii) drilling for water supplies; 

with the exception of drillings for investigating the stability of the soil; 

(e) Surface industrial installations for the extraction of coal, petroleum, natural gas and ores, as well as bituminous 
shale. 

3. ENERGY INDUSTRY 

(a) Industrial installations for the production of electricity, steam and hot water (projects not included in Annex I); 

(b) Industrial installations for carrying gas, steam and hot water; transmission of electrical energy by overhead cables 
(projects not included in Annex I); 

(c) Surface storage of natural gas; 

(d) Underground storage of combustible gases; 

(e) Surface storage of fossil fuels; 

(f) Industrial briquetting of coal and lignite; 

(g) Installations for the processing and storage of radioactive waste (unless included in Annex I); 

(h) Installations for hydroelectric energy production; 

(i) Installations for the harnessing of wind power for energy production (wind farms);
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(j) Installations for the capture of CO 2 streams for the purposes of geological storage pursuant to Directive 
2009/31/EC from installations not covered by Annex I to this Directive. 

4. PRODUCTION AND PROCESSING OF METALS 

(a) Installations for the production of pig iron or steel (primary or secondary fusion) including continuous casting; 

(b) Installations for the processing of ferrous metals: 

(i) hot-rolling mills; 

(ii) smitheries with hammers; 

(iii) application of protective fused metal coats; 

(c) Ferrous metal foundries; 

(d) Installations for the smelting, including the alloyage, of non-ferrous metals, excluding precious metals, including 
recovered products (refining, foundry casting, etc.); 

(e) Installations for surface treatment of metals and plastic materials using an electrolytic or chemical process; 

(f) Manufacture and assembly of motor vehicles and manufacture of motor-vehicle engines; 

(g) Shipyards; 

(h) Installations for the construction and repair of aircraft; 

(i) Manufacture of railway equipment; 

(j) Swaging by explosives; 

(k) Installations for the roasting and sintering of metallic ores. 

5. MINERAL INDUSTRY 

(a) Coke ovens (dry coal distillation); 

(b) Installations for the manufacture of cement; 

(c) Installations for the production of asbestos and the manufacture of asbestos products (projects not included in 
Annex I); 

(d) Installations for the manufacture of glass including glass fibre; 

(e) Installations for smelting mineral substances including the production of mineral fibres; 

(f) Manufacture of ceramic products by burning, in particular roofing tiles, bricks, refractory bricks, tiles, stoneware 
or porcelain. 

6. CHEMICAL INDUSTRY (PROJECTS NOT INCLUDED IN ANNEX I) 

(a) Treatment of intermediate products and production of chemicals; 

(b) Production of pesticides and pharmaceutical products, paint and varnishes, elastomers and peroxides; 

(c) Storage facilities for petroleum, petrochemical and chemical products. 

7. FOOD INDUSTRY 

(a) Manufacture of vegetable and animal oils and fats; 

(b) Packing and canning of animal and vegetable products;
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(c) Manufacture of dairy products; 

(d) Brewing and malting; 

(e) Confectionery and syrup manufacture; 

(f) Installations for the slaughter of animals; 

(g) Industrial starch manufacturing installations; 

(h) Fish-meal and fish-oil factories; 

(i) Sugar factories. 

8. TEXTILE, LEATHER, WOOD AND PAPER INDUSTRIES 

(a) Industrial plants for the production of paper and board (projects not included in Annex I); 

(b) Plants for the pre-treatment (operations such as washing, bleaching, mercerisation) or dyeing of fibres or textiles; 

(c) Plants for the tanning of hides and skins; 

(d) Cellulose-processing and production installations. 

9. RUBBER INDUSTRY 

Manufacture and treatment of elastomer-based products. 

10. INFRASTRUCTURE PROJECTS 

(a) Industrial estate development projects; 

(b) Urban development projects, including the construction of shopping centres and car parks; 

(c) Construction of railways and intermodal transhipment facilities, and of intermodal terminals (projects not 
included in Annex I); 

(d) Construction of airfields (projects not included in Annex I); 

(e) Construction of roads, harbours and port installations, including fishing harbours (projects not included in 
Annex I); 

(f) Inland-waterway construction not included in Annex I, canalisation and flood-relief works; 

(g) Dams and other installations designed to hold water or store it on a long-term basis (projects not included in 
Annex I); 

(h) Tramways, elevated and underground railways, suspended lines or similar lines of a particular type, used 
exclusively or mainly for passenger transport; 

(i) Oil and gas pipeline installations and pipelines for the transport of CO 2 streams for the purposes of geological 
storage (projects not included in Annex I); 

(j) Installations of long-distance aqueducts; 

(k) Coastal work to combat erosion and maritime works capable of altering the coast through the construction, for 
example, of dykes, moles, jetties and other sea defence works, excluding the maintenance and reconstruction of 
such works; 

(l) Groundwater abstraction and artificial groundwater recharge schemes not included in Annex I; 

(m) Works for the transfer of water resources between river basins not included in Annex I.

EN 28.1.2012 Official Journal of the European Union L 26/13

538



11. OTHER PROJECTS 

(a) Permanent racing and test tracks for motorised vehicles; 

(b) Installations for the disposal of waste (projects not included in Annex I); 

(c) Waste-water treatment plants (projects not included in Annex I); 

(d) Sludge-deposition sites; 

(e) Storage of scrap iron, including scrap vehicles; 

(f) Test benches for engines, turbines or reactors; 

(g) Installations for the manufacture of artificial mineral fibres; 

(h) Installations for the recovery or destruction of explosive substances; 

(i) Knackers’ yards. 

12. TOURISM AND LEISURE 

(a) Ski runs, ski lifts and cable cars and associated developments; 

(b) Marinas; 

(c) Holiday villages and hotel complexes outside urban areas and associated developments; 

(d) Permanent campsites and caravan sites; 

(e) Theme parks. 

13. (a) Any change or extension of projects listed in Annex I or this Annex, already authorised, executed or in the 
process of being executed, which may have significant adverse effects on the environment (change or extension 
not included in Annex I); 

(b) Projects in Annex I, undertaken exclusively or mainly for the development and testing of new methods or 
products and not used for more than two years.
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ANNEX III 

SELECTION CRITERIA REFERRED TO IN ARTICLE 4(3) 

1. CHARACTERISTICS OF PROJECTS 

The characteristics of projects must be considered having regard, in particular, to: 

(a) the size of the project; 

(b) the cumulation with other projects; 

(c) the use of natural resources; 

(d) the production of waste; 

(e) pollution and nuisances; 

(f) the risk of accidents, having regard in particular to substances or technologies used. 

2. LOCATION OF PROJECTS 

The environmental sensitivity of geographical areas likely to be affected by projects must be considered, having regard, 
in particular, to: 

(a) the existing land use; 

(b) the relative abundance, quality and regenerative capacity of natural resources in the area; 

(c) the absorption capacity of the natural environment, paying particular attention to the following areas: 

(i) wetlands; 

(ii) coastal zones; 

(iii) mountain and forest areas; 

(iv) nature reserves and parks; 

(v) areas classified or protected under Member States’ legislation; special protection areas designated by Member 
States pursuant to Directive 2009/147/EC of the European Parliament and of the Council of 30 November 
2009 on the conservation of wild birds ( 1 ) and to Council Directive 92/43/EEC of 21 May 1992 on the 
conservation of natural habitats and of wild fauna and flora ( 2 ); 

(vi) areas in which the environmental quality standards laid down in Union legislation have already been 
exceeded; 

(vii) densely populated areas; 

(viii) landscapes of historical, cultural or archaeological significance. 

3. CHARACTERISTICS OF THE POTENTIAL IMPACT 

The potential significant effects of projects must be considered in relation to criteria set out in points 1 and 2, and 
having regard in particular to: 

(a) the extent of the impact (geographical area and size of the affected population); 

(b) the transfrontier nature of the impact; 

(c) the magnitude and complexity of the impact; 

(d) the probability of the impact; 

(e) the duration, frequency and reversibility of the impact.

EN 28.1.2012 Official Journal of the European Union L 26/15 

( 1 ) OJ L 20, 26.1.2010, p. 7. 
( 2 ) OJ L 206, 22.7.1992, p. 7.
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ANNEX IV 

INFORMATION REFERRED TO IN ARTICLE 5(1) 

1. A description of the project, including in particular: 

(a) a description of the physical characteristics of the whole project and the land-use requirements during the 
construction and operational phases; 

(b) a description of the main characteristics of the production processes, for instance, the nature and quantity of the 
materials used; 

(c) an estimate, by type and quantity, of expected residues and emissions (water, air and soil pollution, noise, 
vibration, light, heat, radiation, etc.) resulting from the operation of the proposed project. 

2. An outline of the main alternatives studied by the developer and an indication of the main reasons for this choice, 
taking into account the environmental effects. 

3. A description of the aspects of the environment likely to be significantly affected by the proposed project, including, in 
particular, population, fauna, flora, soil, water, air, climatic factors, material assets, including the architectural and 
archaeological heritage, landscape and the interrelationship between the above factors. 

4. A description ( 1 ) of the likely significant effects of the proposed project on the environment resulting from: 

(a) the existence of the project; 

(b) the use of natural resources; 

(c) the emission of pollutants, the creation of nuisances and the elimination of waste. 

5. The description by the developer of the forecasting methods used to assess the effects on the environment referred to 
in point 4. 

6. A description of the measures envisaged to prevent, reduce and where possible offset any significant adverse effects on 
the environment. 

7. A non-technical summary of the information provided under headings 1 to 6. 

8. An indication of any difficulties (technical deficiencies or lack of know-how) encountered by the developer in 
compiling the required information.

EN L 26/16 Official Journal of the European Union 28.1.2012 

( 1 ) This description should cover the direct effects and any indirect, secondary, cumulative, short, medium and long-term, permanent and 
temporary, positive and negative effects of the project.
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ANNEX V 

PART A 

Repealed Directive with list of its successive amendments 

(referred to in Article 14) 

Council Directive 85/337/EEC 
(OJ L 175, 5.7.1985, p. 40) 

Council Directive 97/11/EC 
(OJ L 73, 14.3.1997, p. 5) 

Directive 2003/35/EC of the European Parliament and of the Council 
(OJ L 156, 25.6.2003, p. 17) 

Article 3 only 

Directive 2009/31/EC of the European Parliament and of the Council 
(OJ L 140, 5.6.2009, p. 114) 

Article 31 only 

PART B 

List of time limits for transposition into national law 

(referred to in Article 14) 

Directive Time limit for transposition 

85/337/EEC 3 July 1988 

97/11/EC 14 March 1999 

2003/35/EC 25 June 2005 

2009/31/EC 25 June 2011

EN 28.1.2012 Official Journal of the European Union L 26/17
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The Local Development Plan 
 
22. Where relevant, MPAs should set out their strategy for the sustainable 

management of the coal resource in their Local Development Plan (LDP), 
directing coal working away from sensitive locations and ensuring that any 
environmental or community impacts can be mitigated. For certainty, areas where 
coal should not be worked, buffer zones around existing and proposed coal 
working sites and areas to be safeguarded should be shown on the Proposals 
Map.   

 
Surface Coal Resource Zones 
 
23. Appendix A contains an extract from the British Geological Survey 

(BGS) description of the coal resources of the south and north Wales coalfields.  
The resources have been divided into three zones, within which coals of potential 
economic interest for opencast extraction may occur.  It is acknowledged that this 
information is limited. The three zones are defined only by their outcrop at 
surface; the extent beyond this of economical coal resources is influenced by a 
range of factors, including surface constraints, the geological structure, previous 
surface and underground working areas, and the coal quality.  Accessibility 
determines the surface extent for excavation and overburden storage and thus, in 
turn, the depth of the excavation. 

 
24. The primary Resource Zones constitute the main targets for opencast 

coal extraction and have been much exploited. The secondary Resource Zones 
are areas in which the coals are generally thinner and less concentrated in 
distribution.  Nevertheless, the zones are an important resource and its coals 
have been exploited and continue to be worked, albeit on a smaller scale. 
Smaller areas of thin coal may lie outside these zones (tertiary zone). 

 
25. The BGS holds a Geographical Information System (GIS) with 

information for Wales on the coal resource and major constraints; the linework for 
the three resource zones is available to MPAs electronically.  MPAs can base 
their appraisals on the BGS Resource Maps or, if they choose, can supplement 
this information with other sources of data. They are encouraged to consult the 
Coal Authority, as a source of baseline information, and coal operators, who may 
be able to provide useful advice. 

 
Areas where coal working will not be acceptable 
 
26. MPPW seeks to provide certainty in the future extraction of energy 

minerals, and says: Mineral planning authorities should therefore consider all 
available information on the extent of energy mineral resources. They must 
provide as much guidance in their unitary development plans (superseded by 
LDPs) as possible to indicate where it is likely to be environmentally acceptable 
for these resources to be worked. To achieve this degree of certainty, policies 
should state where such operations would not be acceptable and should provide 
unequivocal statements as to why, and should also provide a set of clear criteria 
against which any future proposals will be assessed in those areas where there is 
a possibility of extraction. 

 
27. The MPA should set out the criteria against which potential locations 

for proposed coal working during the plan period are assessed. The evidence for 
defining the areas where surface coal working will not be acceptable should be 
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described in the technical documents and considered in the Strategic 
Environmental Assessment and Sustainability Appraisal.  These provide the 
background to the LDP policy and to the Proposals Map, on which the areas 
where coal working will not be acceptable should be shown.  

 
28. The surface expression of the coal (the sum of the areas defined by 

BGS as the primary, secondary and tertiary Resource Zones) provides the 
baseline information on which the determination of areas where coal working will 
be unacceptable should be based. 

 
29. In defining these areas where coal working will not be acceptable, 

MPAs should take into account that coal working will generally not be acceptable 
within 500 metres (m) of settlements, or within International and National 
Designations of environmental and cultural importance.  The SEA/SA of the LDP 
may identify additional areas of constraint for the LDP period.  These could 
include, for example, Air Quality Action Zones; areas where demonstrable 
cumulative and in-combination effects mean that an area cannot absorb further 
environmental impacts; and where clear evidence can be provided that coal 
development would have an adverse effect on proposals to attract or retain 
investment in an area. 

 
30. It is for the MPA to define a “settlement” and a settlement boundary, 

but they should also ensure through the development control process that there 
are no unacceptable impacts on individual houses or sensitive properties.  The 
research undertaken by BGS used a grouping of ten properties as the baseline 
for a settlement, which has the advantage of a coherent spatial approach. 

 
31. As a part of the LDP process, the MPA will consider proposals put forward 

for coal working sites over the plan period, with acceptable candidate sites to be 
shown on the Proposals Map. The coal industry is asked to co-operate to provide 
information at an early stage.  

 
Buffer Zones 
 
32. MPPW sets out the concepts and policy on buffer zones in paragraph 

40; a Buffer Zone is described as an area of protection around permitted and 
proposed mineral workings. They must be clearly defined and indicated in Unitary 
Development Plans (now LDPs). The MPA will show buffer zones on the 
Proposals Map, as 500m around permitted or proposed working, from the site 
boundary (or boundary for surface development for underground mining), unless 
there are exceptional circumstances as set out in paragraph 40 of MPPW or in 
paragraph 51, below. 

 
33. For both surface and underground coal working, the buffer zone will 

cease to apply once the Restoration Certificate is, or could be, issued. 
 
Safeguarding shallow coal resources 
 
34. Coal can only be worked where it is found, and a long-term strategy is 

required to protect what may become a strategic resource. MPPW sets out the 
requirement to safeguard the minerals which society may need in paragraph 13: 
Areas to be safeguarded should be identified on proposals maps and policies 
should protect potential mineral resources from other types of permanent 
development which would either sterilise them or hinder extraction, or which may 
hinder extraction in the future as technology changes. The designation does not 
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indicate an acceptance of working, and may be overlapped by the areas where 
coal working will not be acceptable during the plan period.  To identify areas for 
safeguarding, it is necessary that …the location and quality of the mineral is 
known and that the environmental constraints associated with extraction have 
been considered. 

 
35. Because of the degree of detail needed to assess the viability of a 

coal resource, the uncertainty of the markets in the long term and the potential for 
technological change, the following steps will be considered as meeting that 
requirement. 

 
36. The MPA should determine whether primary and secondary coal 

Resource Zones lie within its area; the BGS Resource Maps provide this 
information. The MPA may have additional information to supplement the BGS 
linework to provide more detailed or up to date information, but there is no 
requirement for them to seek additional information and the existing lines defining 
seam outcrops and depth limits are sufficient. 

 
37. Where Coal Resource Zones are present, the MPA should exclude 

from these Resource Zones International and National Designations of 
environmental and cultural importance, and Settlements. 

 
38. Where the MPA has clear evidence that an area within the remaining 

resource zones will not realistically be viable, the area should be excluded.  This 
might be because of previous opencast working unlikely to be revisited, for which 
acceptable evidence would be recent working, the depth or basal seam of the 
workings, taken from the completion plan of the workings; or MPA records; 
prohibitively thick drift cover; or borehole evidence from previous prospecting.  
The Coal Authority and industry may be able to provide advice.  These rules 
provide a balance between the work entailed in obtaining information and the 
extent of the areas covered by the safeguarding policy.  The areas to be 
safeguarded must be shown on the Proposals Map of the LDP. It should be noted 
that coal resources will continue beyond the safeguarded areas.  

 
39. Areas for development in the LDP should only conflict with the 

safeguarded areas if no alternative location can be found, or if the development 
area cannot be modified to avoid the safeguarded coal resource.  If the conflict 
remains it should be clearly identified and future applicants will need to 
demonstrate that: 

 
 the coal resource is not of potential value, or 
 an acceptable amount of the mineral can be extracted prior to 

development, or 
 it would not meet either of the tests of environmental acceptability 

or community benefit to extract the coal, or 
 the development is of a temporary nature and can be completed 

and the site restored to a condition that does not inhibit extraction within a 
reasonable timescale – this would include windfarms, or 

 it is a minor development, including householder applications such 
as extensions to houses and fences, walls, bus shelters. 

  
40. Proposed development within 500m of a safeguarded area that is not 

within an existing settlement boundary, and will result in a new settlement or 
sensitive building, should also be appraised to determine its impact on protected 
coal resources. 
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41. The MPA should liaise with adjacent authorities to ensure consistency 

and continuity of safeguarded areas.  
 
42. Pre-extraction should be considered where development is proposed on a 

coal resource, whether or not the resource is safeguarded. 
 
43. This advice does not safeguard coal which would be worked by 

underground methods.  However, where the CA or the coal industry has 
knowledge of long term proposals for underground coal working, they should 
inform the MPA.  This will enable any potential impacts to be considered for other 
proposals coming forward in the LDP.  It is recognised that there may be 
confidentiality issues. 

 
Policies for development control  
 
44. MPAs should set out a general policy in the LDP to ensure that the 

potential environmental, amenity and health impacts from coal operations are 
kept within acceptable limits. (See section on Reducing the impact of coal 
extraction). MPAs may need to prepare Supplementary Planning Guidance 
(SPG) to set out more detailed guidance on the way in which policy in the 
development plan will be applied in particular circumstances or areas.  SPG does 
not form a part of the development plan but must be consistent with it. SPG 
should be subject to the proper procedures of consultation, revision and formal 
adoption by the MPA. 

 
45. MPPW states: 

1) The proposal should be environmentally acceptable or can be made so by 
planning Conditions or obligations, and there must be no lasting 
environmental damage. 
 
2) If this cannot be achieved, it should provide local or community benefits 
which clearly outweigh the disbenefits of likely impacts to justify the grant of 
planning permission. 
 
Further criteria apply to protected sites and restoration. 

 
46. MPAs should set out in the LDP or in SPG the criteria against which 

they will assess the impacts in considering an application, or review of 
Conditions. The MPA will consider the effects on the surrounding environment 
and communities, and where these effects cannot be adequately controlled or 
mitigated, the second test of MPPW must be applied.   MPAs should make clear 
the principal criteria they will use in determining local or community benefits. 
Examples of criteria related to community benefit might include: 
• The removal of hazards arising from previous underground working, 
• The restoration of land to public amenity and open space, 
• The creation of areas for nature conservation, 
• The remediation of damaged land,  
• Demonstrable employment or economic benefits, or 
• The preparation of land suitable for future built development. 

 
47. Where permission is granted after the second test is applied, the 

control and mitigation of impacts will still be required.  
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Restoration and afteruse 
 
48. The LDP or SPG will provide guidance on the appropriate uses of land 

within the Plan area, and hence the restoration and afteruses that are likely to be 
acceptable in the local context. The MPA should consider providing guidance on 
their expectations of for acceptable land use and should consider how 
quantifiable standards of “fitness for use” can be defined, or, alternatively, 
reclamation and working methods specified in Conditions, to enable enforcement 
if necessary. 

 
Exceptional circumstances 
 
49. Exceptionally, having considered the evidence put forward with a 

surface or underground coal working application, coal working may be permitted 
within 500m of settlements.  Factors to be considered include:  
• where coal working provides the most effective solution to prevent 

risks to health and safety arising from previous mineral working; 
• to remediate land damaged by shallow coal workings or mine waste, 

where coal extraction appears to be the most sustainable option;  
• where topography, natural features such as woodland, or existing 

development, would significantly and demonstrably mitigate impacts; 
• where major roads or railways lie between the settlement and the 

proposed operational area and coal working would not result in appreciable 
cumulative and in-combination effects;  

• where the surface expression of underground working does not 
include the significant handling or storage of the mineral or waste; 

• when the proposal is of overriding significance for regeneration, 
employment and economy in the local area; or 

• where extraction would be in advance of other, permanent, 
development which cannot reasonably be located elsewhere. 

 
50. Where such exceptions justify surface working within 500m of a 

settlement, the area of working should be restricted to the area reasonably 
necessary for remediation. The MPA should seek the best balance between the 
scale, working-method and the timing of individual phases, the opportunities for 
early restoration and aftercare, and hours of working.   Strong evidence of the 
necessity for remediation, including the evaluation of options, is required to justify 
working within 200 m of a settlement, and the social and environmental impacts 
on the affected settlement must be carefully weighed. 

 
51. There are occasions where the site boundary of an existing or proposed 

site is drawn widely to encompass conservation areas for wetland or tree 
planting, or where a rail access forms a part of the site.  If it can be clearly 
demonstrated that such areas will generate only insignificant impacts, the MPA 
may wish to consider defining an operational boundary which excludes such non-
operational areas.  Such a boundary must be set out in the supporting evidence 
for any proposed site and identified clearly in any planning permission.  Any 
subsequent application to alter the use of land outside the operational boundary 
would not meet the criteria for a minor extension. 

 
Extensions 
 
52. Paragraph 41 of MPPW states says that extensions to existing mineral 

workings are often more generally acceptable than new greenfield sites. This 
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needs to be balanced with the policy on buffer zones and take into account 
issues of cumulative and in combination effects.  A piecemeal approach to 
extensions, whether lateral or to depth, can increase the uncertainty for local 
communities.  Applications for coal extraction should identify any adjoining coal 
resources. 

 
53. For surface coal workings, if the application for an extension is beyond 

the original site boundary or outside any operational boundary agreed by the 
MPA, the economic preference for extensions should be very carefully weighed 
against the social and environmental costs. Approval of an application does not 
carry any presumption in favour of any future extension, which would be 
determined on its merits and in relation to national planning policy, the 
development plan and any other material consideration. The applicant will wish to 
consider the extent of the new application site boundary. They should look 
carefully at how spoil mounds, coal preparation, stocking and loading areas, 
offices and access arrangements can be relocated to enable as much of the 
original site as possible to be released into aftercare, with restored public access. 
As a part of any application for extension, the operator is encouraged to 
demonstrate that this does not delay progressive reclamation of the principal part 
of the existing site.  This new site area will require a newly drawn buffer zone. 

 
54. An application for a minor extension is regarded as very short-term 

and small-scale, and an integral part of the original site.  It would be within the 
existing site boundary, or operational boundary if applicable, and require no 
amendment to the buffer zone.  Where a minor extension is applied for (both 
lateral extensions and extensions to depth would be a new application) the MPA 
should consider matters such as whether: 

 
• the proposal would be the most sustainable way to prevent hazards from 

the migration of gas or water or the collapse of unstable ground  
• it is necessary for physical access to reserves on the original site, 

including for reasons of stability  
• the proposal would stabilise the ground in advance of planned 

development 
• the reclamation of the original site would sterilise the resource in the 

proposed extension 
• it would lead to a significantly improved reclamation scheme 
• the cumulative effect would be acceptable 
• it is closer to housing or sensitive development than the existing site 
• it will delay the restoration of the existing site by an appreciable time 
• it will impact on communities already affected by the original site, and if so 

what are the benefits for those communities and what are their views 
• the operator has a good track record on the environment, on community 

consultation, and in responding to complaints.  
• the original site has a restoration bond which would not need to be 

increased.  
 
Use of Conditions, Planning Obligations and Agreements 
  
Conditions 
 
55. Conditions must satisfy all the tests in Welsh Office Circular 35/95, The Use 

of Conditions in Planning Permissions. This section refers to planning Conditions 
that relate to environmental management, which should be for matters that are 
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Appendix M: Best practice for noise 
 
M1. The aims of BAT (EA Guidance) are: 

• to underpin good practice 
• noise levels should not be loud enough to give reasonable cause for annoyance to 

persons in the vicinity 
• prevention of creeping ambient noise levels 

 
M2. The information provided should include: 

• the main sources of noise and vibration: 
• whether noise is continuous or intermittent 
• the type of emission and its characteristics 
• the hours of operation 
• the sources contribution to overall site emission 
• the location of the source on a scaled map 
• infrequent sources of noise and vibration, such as seasonal 
• noise-sensitive sites and receptors: 
• the local environment; a scaled map showing grid reference, nature of the receiving 

site, distance and direction from the source 
• other conditions or legal notices 
• any complaints within the last three years 
• the noise environment: 
• background noise level (day/evening/night) LA, 90, T 
• specific noise level (day/evening/night) LA, eq, T 
• ambient noise level (day/evening/night) LA, eq, T 
• vibration data (ppv) (mms-1) or VDV in m s –1.75 
• details of environmental noise measurement surveys, noise modelling or other noise 

measurements 
• specific local issues and proposals for improvements 
• demonstration that the proposals comply with BAT   

 
M3. The information should: 

• be up-to-date 
• meet the relevant British Standards for methodology 
• provide details of the equipment used and the calibration 
• set out prevailing meteorological conditions 
• identify the model used and the inputs 

 
M4. Emissions assessments  
Applications are assessed via a risk assessment provided by the operator.  Emissions 
assessments should:  

• establish the level and character of the existing noise environment and the location of 
noise sensitive properties  

• cover all sources of noise and for each source consider the location, procedure, 
schedule and duration of work for the life of the operation.   

• consider what emissions are likely to arise  
• indicate the efforts made to control mitigate or remove these at source, such as the 

enclosure of noisy plant, the use of acoustic screening and baffle mounds 
 
M5. Site location and layout  

• site lay out and sequencing operations should be designed to screen noisy activities 
• buffer zones can help to mitigate noise emissions 
• fixed plant and facilities including maintenance facilities should take advantage of 

shielding from natural topography 
• the excavation face, or existing tips, overburden or soil mounds can be used to shield 

fixed plant and facilities 
• plant that generates noise, including pumps operated at night, should be located as 

far as possible from noise-sensitive properties 
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There were appeals against two orders in this case. The first
concerned an interim order for costs to be paid by the
claimants; the second related to an order for costs against
the defendants in respect of costs thrown away as a result of
the court’s decision that the evidence of the defendant’s
odour expert was inadmissible. The court of appeal
considered the relevance of the Aarhus Convention to the
exercise of the judge’s discretion as to costs and also the
influence of private interest in Protective Costs Orders,
although no PCO had been applied for in this case.

Judgment

CARNWATH LJ: This is the judgment of the court to which all members
have contributed.
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Introduction
1. The claimants are two residents of Publow, a rural hamlet not far
from Bristol. The defendants, Hinton Organics (Wessex) Ltd, operate
a composting site, about 300 and 500 metres (respectively) from the
claimants’ homes. In 1999 planning permission was granted by the
Bath and North East Somerset Council (“the Council”), and in
January 2001 a waste management licence by the Environment Agency
(“the Agency”). The claimants have complained frequently of smells
from the site. Some enforcement action has been taken by the
authorities based on conditions in the licence, but this has not resolved
the problem to the satisfaction of the claimants. In July 2006 they
began their own proceedings in private nuisance for an injunction and
damages.

2. On 9 November 2007, HH Judge Seymour QC granted an
interim injunction pending trial, and reserved the costs of the interim
application to the trial judge. There was no appeal. However, on 21
December 2007, following representations by the Council and the
Agency, he discharged the interim injunction, and ordered the
claimants to pay their costs and those of the defendant. The claimants
sought permission to appeal against the costs order, on the grounds
that it contravened the principle of “the Aarhus Convention” that
costs in environmental proceedings should not be “prohibitively
expensive”. The application was refused by Pill LJ on the papers, but
renewed before Carnwath LJ on 10 April 2008, by which time the trial
was less than a month away. He adjourned the application for 28 days
and stayed the costs order.

3. The trial began on 7 April 2008 before HH Judge Bursell QC. On
the first day the claimants objected to the evidence of the defendant’s
odour expert, Mr Branchflower, on the grounds of apparent bias. On
the following day, the judge ruled that this evidence was inadmissible.
He adjourned the proceedings, and ordered the defendant to pay the
claimants’ costs thrown away.

4. On 28 July 2008, Carnwath LJ gave the defendant permission to
appeal against that order and later directed that that appeal be heard
at the same time as the claimants’ adjourned application for
permission to appeal against the interim costs order, with the hearing
to follow directly if permission were granted. In the event, we granted
permission without opposition from Mr Tromans for the defendant.
The Council and the Agency are not directly concerned in the appeals,

2 Morgan v Hinton Organics [2010] 1
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since an agreement has been made protecting their interests. We have
also had helpful written submissions, given by permission of the court,
by Mr Wolfe on behalf of the Coalition for Access to Justice for the
Environment (“CAJE”), which comprises several leading UK Non-
Governmental Organisations concerned with the environment.
DEFRA declined Carnwath LJ’s invitation to offer comments on the
relevance of the Aarhus Convention, but their general position has
been made known by a different route (see below).

5. Accordingly there are before us two appeals raising distinct
issues:

i) The claimants’ appeal against Judge Seymour’s interim costs order
of 21 December 2007 (“the interim costs issue”);

ii) The defendant’s appeal against Judge Bursell’s order of 8 April
2008, relating to the evidence of their odour expert (“the expert
witness issue”).

(1) The Interim Costs Issue

The Proceedings Before the Judge
6. Before turning to the arguments, it is necessary to say something
about the form of the interim order, and the sequence of events leading
to its discharge. The order as made on 7 November 2007 prohibited
the defendant from “causing odours” in the vicinity of the claimants’
properties:

“…at levels that are likely to cause pollution of the environment or harm
to human health or serious detriment to the amenity of the locality
outside the boundary, as perceived by an authorised officer of [either the
Agency or the Council].”

7. This formulation, including in particular the reference to the
perception of an officer of the Agency, followed the wording of one of
the conditions in the waste management licence for the Hinton site,
granted in 2001. The validity of a condition in this form had been
upheld by the Divisional Court in Environment Agency v Biffa Waste
Services Ltd [2006] EWHC 3495 (Admin). In that case, the Divisional
Court rejected the argument that the reference to the perception of an
authorised officer rendered the condition invalid, as breaching the
principle of certainty required for a criminal offence, and usurping the
adjudicative function of the court. It was held that, while the evidence
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of an authorised officer was a necessary ingredient of the offence, the
condition did not limit the jurisdiction of the court to decide on all the
evidence whether the odours offended the standards set by the
condition.

8. As appears from a subsequent letter from the court (see below),
it seems that the judge himself had raised the need for some objective
criteria to support the order, and that his attention had been drawn to
the terms of the licence condition as a possible precedent. In his
judgment he described this form of order as being “substantially in the
terms of para 5.2.2 of the licence” while making it specific to the
properties of the claimants, and adding an authorised officer of the
Council (in addition to that of the Agency) as a potential monitor.

9. On the merits of the application the judge was satisfied that there
was a “serious issue to be tried” as to whether odours from the
defendant’s premises were interfering with the claimants’ enjoyment of
their properties, and that damages would not be an adequate remedy.
It was accepted by Mr Wald, for the defendants, that an injunction in
the form now proposed would not damage the defendants’ business.
The judge decided that the balance of convenience favoured the grant
of the injunction. He noted Mr Wald’s submission that it would add
nothing of substance to the Agency’s existing powers, but he
concluded that it would have benefits in that it would “focus
attention” on the these particular properties, and add to the remedies
otherwise available “the formidable powers of the court in relation to
contempt of court”.

10. The defendants themselves did not appeal against the order.
However, having been notified of the order, the Agency and the
Council wrote to the court expressing concerns about their role as
monitors of the order. In a response written on behalf of the judge, the
court explained the background to the adoption of this form of order,
and continued:

“The judge made plain that, if an order was made in those terms, it was
at the risk of the claimants as to whether either [the Agency] or [the
Council] was prepared to co-operate. The judge did not envisage that
either body would take any steps in relation to the monitoring of
‘odours’ other than such as they, respectively, considered appropriate in
the usual exercise of their respective functions….”

11. This did not satisfy the two authorities. They wrote to the parties
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reiterating their concern about the potential for conflict between their
statutory functions, and their position as “de facto arbiters” of
breaches of the injunction. They invited the parties to agree to amend
the order by deleting the reference to them, and suggested that an
alternative might be to substitute a reference to an agreed independent
expert. The claimants accepted this proposal in principle and wrote to
the defendants inviting them to propose names of three possible
experts. The defendants replied that they did not see how such an
appointment would “work in practice or assist the parties generally”.
They considered that the only “sensible and effective” way to resolve
the issues was to proceed to trial as soon as possible.

12. Accordingly, in default of agreement between the parties to their
proposed amendment, the authorities requested the judge to relist the
case, so that they could apply to exclude the reference to their officers.
At the hearing on 21 December 2007, having heard argument from the
authorities, the defendants, and the claimants, the judge discharged the
injunction.

13. In his judgment he commented critically on letters sent by both
the claimants and the defendants to the authorities, which he thought
had overstated the degree of active involvement required of the
authorities by his order. However, he accepted the argument on behalf
of the authority that the form of order was wrong in principle:

“…it is inappropriate in principle to constitute an individual, who has
other statutory functions to perform, the person to determine whether or
not an order of the court has been infringed.”

He remained of the view that the injunction would be unworkable
without some objective means of assessment. He thought it right
therefore to reconsider “on a balance of convenience basis” whether it
had been appropriate to make any form of order. He noted the
suggestion that there might be substituted a reference to an
independent expert, but commented:

“That in my view would be appropriate if, but only if, there was an
agreement between the claimants and the defendant as to the identity of
such a person. That is not the position…”

14. Having decided to discharge the injunction, he heard applications
for costs by both the authorities and the defendants. Mr Hyam, for the
claimant, submitted that the costs should be reserved to the trial judge,
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as had been done on the previous occasion. He did not at that stage
base any argument on the Aarhus Convention. The judge allowed both
applications. The authorities were “entirely innocent parties” whose
attendance had been made necessary by the claimants’ refusal to agree
to a variation. Their costs were summarily assessed at £5,130 plus
VAT. As to the defendant’s costs, he held that their attendance on that
day had been justified because “there was a suggestion of an
alternative form of order, which would have still made the defendant
subject to an injunction”. He thought that they should also have the
costs of the previous hearing, because that was the order he would
have made if (with the benefit of the authorities’ submissions) he had
refused the injunction on that occasion. The order in their favour was
subject to detailed assessment if not agreed.

The Appeal
15. The claimants sought permission to appeal against the judge’s
orders in respect of costs. They noted that the costs awarded to the
authorities (£5,132) and those claimed by the defendant (£19,190.25)
resulted in a potential liability of almost £25,000, in circumstances
where the court had found that there was a serious issue to be tried
and that some form of injunctive relief was appropriate. Although the
claimants had legal expenses insurance limited to £50,000, the costs
award put at risk the prospect of their being able to pursue their claim
to trial. The appropriate award would have been to reserve costs to the
trial judge, as had been done on the first occasion. In the result the
order was “unfair and prohibitively expensive and therefore contrary
to Article 9(4) of the Aarhus Convention 1998”.

16. As already noted, Carnwath LJ directed that the application be
adjourned on notice with the appeal to follow if permission were
granted. He said:

“I am satisfied that the case raises an issue of some general importance
relating to the relevance of the Aarhus Convention in the exercise of the
judge’s discretion as to costs. This is given added significance by the
recent publication of the report of the working party under Sullivan J on
‘Ensuring access to environmental justice in England and Wales’ (in
which this case is mentioned in para 73).”

He added that the claimants faced a “serious hurdle” having failed to
raise this issue before the judge.
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17. Mr Hart has proposed three issues as arising under this part of
the appeal:

i) Was the application for an injunction against the defendant within
the scope of Article 9(4) of the Aarhus Convention?

ii) If yes, what is the nature of the Aarhus obligation on the court
when exercising its discretion on costs (regardless of whether or not
the Convention is raised by one of the parties)?

iii) In the light of (a) and (b) above, was it outside the court’s proper
discretion to order the claimant to pay the costs of the defendant
and the authorities?

18. Before returning to these issues, it is necessary to give a brief
account of the Aarhus Convention and its aftermath, and of related
judicial activity in this country.

The Aarhus Convention
19. The “UNECE Convention on Access to Information, Public
Participation in Decision-making and Access to Justice in
Environmental Matters”, usually referred to as “the Aarhus
Convention” (after the town in Denmark where it was agreed), was
signed by the first parties (including the UK) in 1998, and came into
force in October 2001. It was ratified by the UK in February 2005, at
the same time as its ratification by the European Community.

20. The main provisions of the Convention relied on as relevant to
the present appeal are:

Article 3(8):

“Each Party shall ensure that persons exercising their rights in
conformity with the provisions of this Convention shall not be
penalized, persecuted or harassed in any way for their involvement. This
provision shall not affect the powers of national courts to award
reasonable costs in judicial proceedings.”

Article 9(3):

“In addition and without prejudice to the review procedures referred to
in para 1 and 2 above, each Party shall ensure that, where they meet the
criteria, if any, laid down in its national law, members of the public have
access to administrative or judicial procedures to challenge acts and
omissions by private persons and public authorities which contravene
provisions of its national law relating to the environment.”

Costs LR 1 Morgan v Hinton Organics 7

From Costs Law Reports © Class Legal and editors 2010578



Article 9(4):

“In addition and without prejudice to para 1 above, the procedures
referred to in paras 1, 2 and 3 above shall provide adequate and effective
remedies, including injunctive relief as appropriate, and be fair,
equitable, timely and not prohibitively expensive. Decisions under this
article shall be given or recorded in writing. Decisions of courts, and
whenever possible of other bodies, shall be publicly accessible.”
(emphasis added)

21. Reference must also be made to the definitions in Article 2:

“4. ‘The public’ means one or more natural or legal persons, and, in
accordance with national legislation or practice, their associations,
organizations or groups;

5. ‘The public concerned’ means the public affected or likely to be
affected by, or having an interest in, the environmental decision-making;
for the purposes of this definition, non-governmental organizations
promoting environmental protection and meeting any requirements
under national law shall be deemed to have an interest.”

22. For the purposes of domestic law, the Convention has the status of
an international treaty, not directly incorporated. Thus its provisions
cannot be directly applied by domestic courts, but may be taken into
account in resolving ambiguities in legislation intended to give it effect
(see Halsbury’s Laws Vol. 44(1) Statutes para 1439). Ratification by
the European Community itself gives the European Commission the
right to ensure that Member States comply with the Aarhus
obligations in areas within Community competence (see Commission
v France Case C-239/03 (2004) ECR I-09325 paras 25–31).
Furthermore provisions of the Convention have been reproduced in
two EC environmental Directives, dealing respectively with
Environmental Assessment and Integrated Pollution Control (neither
applicable in the present case).

23. There was a proposal for a more general European Directive on
access to justice in environmental matters (COM(2003) 624), but it
has not progressed beyond the draft stage. It would in any event have
been confined to administrative or judicial review proceedings. This
exclusion of private law proceedings was explained in the supporting
text (p. 12) on grounds of “subsidiarity”:
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“Setting out provisions in relation to private persons would impinge
upon the very core of member states systems since it means that a
community law might address an issue as close to member states’
competence as the possibility for private persons to challenge in courts
acts by private persons.”

European Enforcement
24. In December 2005, WWF-UK (later to become one of the
constituent bodies of CAJE) lodged a formal complaint with the
European Commission regarding the UK’s failure to comply with the
Convention so far as applied by the Directives. This led in October
2007 to a notice by the Commission to the UK Government relating to
alleged failure to comply with its obligations under Article 3(7) and
4(4) of Directive 2003/35/EC. In April 2008, in a letter to CAJE the
Commission expressed their particular concern at –

“the failure by the United Kingdom to provide details showing that
review procedures provided for under Articles 3(7) and 4(4) of the
Directive are ‘fair, equitable, timely and not prohibitively expensive’”
(their emphasis added).

They had also asked for clarification on the availability of injunctive
relief in environmental cases. Following a meeting with Ministry of
Justice officials it had been agreed to await the publication of the then
imminent Sullivan report, and the comments on it of the United
Kingdom authorities, before deciding what further steps needed to be
taken.

25. Parallel with these exchanges there had been correspondence
with the Aarhus Secretariat at UNECE in Geneva. In April 2008 the
government had published a “UK Aarhus Convention Implementation
Report”. On the issue of costs, the report (pp. 27–9) explained the
discretion available to the judge in UK court proceedings, and also
referred to the different routes available in the UK system to seek
redress in environmental matters. In the same month, in response to
earlier representations by the claimants’ solicitors and comments by
CAJE, UNECE put a number of questions to the Department
(“DEFRA”). The following reply in October 2008 helpfully indicates
DEFRA’s position on the relevance of the convention to a case such as
the present:
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“Question 1 – To which procedures and remedies in this kind of case do
the provisions of article 9, paras 3 and 4, of the Convention apply?

The rights and obligations created by international treaties have no
effect in UK domestic law unless legislation is in force to give effect to
them, i.e. they have been ‘incorporated’. The provisions of the Aarhus
Convention cannot therefore be said to apply directly in English law to
any particular procedure or remedy. There is, however, in English law a
presumption that legislation is to be construed so as to avoid a conflict
with international law, which operates where legislation which is
intended to bring the treaty into effect is ambiguous. The presumption
must be that Parliament would not have intended to act in breach of
international obligations.

In the kind of case in question, i.e. a claim by one private party against
another in nuisance, the rules which govern civil court procedure in
England and Wales (the Civil Procedure Rules 1998 or ‘CPR’), as laid
down in secondary legislation under powers in the Civil Procedure Act
1997, are therefore, insofar as they are ambiguous/discretionary rather
than clearly prescriptive, to be construed so as to be consistent with
article 9(3) and (4) of the Convention.

The procedure to challenge acts or omissions by public authorities for
contravention of provisions of national law relating to the environment
is also prescribed in the CPR and the same therefore applies.”

26. Finally, we were referred to Commission proceedings in the
European Court of Justice against Ireland (Commission v Ireland Case
C-427/07), in which similar complaints were made against that
government, including one in respect of litigation costs in the context
of planning law. The opinion of Advocate General Kokott was
delivered on 15 January 2009. Pending a decision of the court, paras
89 to 96 provide valuable guidance as to the scope and effect of the
rule against “prohibitively expensive” procedures. Her comments have
to be understood in the context that it had been agreed that at this
stage of the proceedings the question was whether Ireland had failed
altogether to implement the requirements of the Directive, leaving
issues as to the quality of implementation for subsequent
consideration.

27. The Advocate-General rejected the argument that the rule was
not concerned with orders against an unsuccessful party to pay the
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other side’s costs. The second sentence of Article 3(8) was not intended
to have that effect, but simply to make clear that the award of costs
was not to be regarded as a “penalty, persecution or harassment”. In
her view, the ban on prohibitively expensive procedures “extends to all
legal costs incurred by the parties involved”. She continued:

“95. The Commission founds its objection that there is insufficient
protection against prohibitive costs in particular on the basis that the
costs of successful parties can be very high in Ireland, stating that costs
of hundreds of thousands of euro are possible.

96. In this regard, Ireland’s submissions that rules providing for legal aid
– the Attorney General’s Scheme – exist and that, furthermore, potential
applicants can make use of the Ombudsman procedure which is free of
charge are hardly compelling. The Attorney General’s Scheme is,
according to its wording, inapplicable to the procedures covered by the
directive. It cannot therefore be acknowledged to be an implementing
measure. The Ombudsman may offer an unbureaucratic alternative to
court proceedings but, according to Ireland’s own submissions, he can
only make recommendations and cannot make binding decisions.

97. As the Commission acknowledges and Ireland emphasises, Irish
courts can though, in the exercise of their discretion, refrain from
awarding costs against the unsuccessful party and even order the
successful party to pay his costs. Therefore, a possibility of limiting the
risk of prohibitive costs exists.

98. This possibility of limiting the risk of costs is, in my view, sufficient
to prove that implementing measures exist. The Commission’s action is
therefore unfounded in relation to this point too.

99. I wish to make the supplementary observation that the Commission’s
wider objection that Irish law does not oblige Irish courts to comply with
the requirements of the directive when exercising their discretion as to
costs is correct. In accordance with settled case-law, a discretion which
may be exercised in accordance with a directive is not sufficient to
implement provisions of a directive since such a practice can be changed
at any time. However, this objection already concerns the quality of the
implementing measure and is therefore inadmissible.”

Public Interest Cases in Domestic Law
28. In England and Wales the principles governing the award of costs
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are found in CPR Part 44. The court has a general discretion, but this
is subject to certain well established rules, including the ordinary rule
that the unsuccessful party pays the costs of the successful party (CPR
44.3). Recent years have seen a greater willingness of the courts to
depart from ordinary costs principles in cases raising issues of general
public interest, in environmental cases as in other areas of the law. A
recent example an environmental case (albeit in the Privy Council) was
the BACONGO case of Belize Alliance of Conservation Non-
Governmental Organisations v Department of the Environment
[2004] UKPC 6 where, as we were told, no order for costs was made
against the Association, in spite of losing the appeal, because of the
public interest of the case.

29. The same trend has been reflected also in greater willingness to
make “Protective Costs Orders”, by which the risk of an adverse costs
order can be limited in advance. The principles governing such orders
in relation to public interest cases were restated by this court in R
(Corner House) v Secretary of State for Trade and Industry [2005]
EWCA Civ 192. Certain aspects of those principles have proved
controversial, particularly the requirement that the claimant should
have no private interest in the outcome of the case (on which we shall
comment further below).

30. There have been some specific references in judgments to the
Aarhus principles. For example, in R (Burkett) v Hammersmith and
Fulham LBC [2004] EWCA Civ 1342 paras 74–80, Brooke LJ referred
to the Aarhus convention, and to concerns expressed in a recent study
as to whether the current costs regime is compatible with the
Convention. In the light of the costs figures revealed by that case, he
thought that there were serious questions “of ever living up to the
Aarhus ideals within our present legal system”. He called for a broader
study of the issues.

31. In 2006 there was published a report of an informal working
group of representatives of different interests, (including private
practitioners, NGO lawyers and private sector lawyers in a personal
capacity) sponsored by Liberty and the Civil Liberties Trust, and
chaired by Lord Justice Maurice Kay (Litigating the Public Interest –
Report of the Working Group on Facilitating Public Interest Litigation
July 2006). Its recommendations were directed principally to the
principles for the granting of protective costs orders in public interest
cases generally.
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32. The 2008 Sullivan report, to which Carnwath LJ referred in
granting permission in the present case, was a report of another
informal working group representing a range of interested groups, this
time under Sullivan J (Ensuring Access to Environmental Justice in
England and Wales – Report of the Working Group on Access to
Environmental Justice May 2008). The report expressed views on the
application of the Aarhus principles, in the context of domestic
procedures relevant to environmental proceedings, including
protective costs orders. The present case was mentioned, without
further discussion, as apparently the first which has reached this court
raising issues under the Convention in relation to a costs order in
private law proceedings. The following points from the report are
possibly relevant in the present context:

i) That the “not prohibitively expensive” obligation arising under the
Convention extends to the full costs of the proceedings, not merely
the court fees involved (in this respect differing from the Irish High
Court in Sweetman v An Bord Pleanala and the Attorney General
[2007] IEHC 153);

ii) That the requirement for procedures not to be prohibitively
expensive applies to all proceedings, including applications for
injunctive relief, and not merely the overall application for final
relief in the proceedings;

iii) That costs, actual or risked, should be regarded as “prohibitively
expensive” if they would reasonably prevent an “ordinary”
member of the public (that is, “one who is neither very rich nor
very poor, and would not be entitled to legal aid”) from embarking
on the challenge falling within the terms of Aarhus (para 20).

iv) That there should be no general departure from the present “loser
pays” principle, provided that the loser’s potential liability does not
make litigation prohibitively expensive in the way described above
(para 38).

33. Since the grant of permission in this case, there have been two
further judgments of this court dealing with the issue of protective
costs orders in public interest cases: Val Compton v Wiltshire Primary
Care Trust [2008] EWCA Civ 749; R (Buglife) v Thurrock Gateway
Development Corp and Another [2008] EWCA Civ 1209. In both,
reference was made to the Kay and Sullivan reports, and to their
comments on the Aarhus Convention. The latter, as an environmental
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case, is more directly relevant to the scope of the Convention.
However, the Master of the Rolls (in the judgment of the court) agreed
with Waller LJ in Compton that there should be:

“…no difference in principle between the approach to PCOs in cases
which raise environmental issues and the approach in cases which raise
other serious issues and vice versa.” (para 17)

He also indicated that the principles stated in Corner House were to
be regarded as binding on the court, and were to be applied “as
explained by Waller LJ and Smith LJ” (para 19). We take the last
words to be a reference to the comments of Waller and Smith LJJ
respectively that the Corner House guidelines were “not … to be read
as statutory provisions, nor to be read in an over-restrictive way”
(Compton para 23); and were “not part of the statute and … should
not be read as if they were” (para 74). These comments reflect the
familiar principle that:

“As in all questions to do with costs, the fundamental rule is that there
are no rules. Costs are always in the discretion of the court, and a
practice, however widespread and longstanding, must never be allowed
to harden into a rule.” (per Lord Lloyd of Berwick, Bolton MDC v
Secretary of State for the Environment [1995] 1 WLR 1176, 1178; cited
in Corner House at para 27).

34. In November 2008 (in a press release issued by the Judicial
Communications Office) it was announced that the Master of the
Rolls had requested Jackson LJ to conduct a “fundamental review”
into the costs of civil litigation. The objectives, as stated in the terms
of reference are:

“To carry out an independent review of the rules and principles
governing the costs of civil litigation and to make recommendations in
order to promote access to justice at proportionate cost.”

The report is due to be presented in December 2009.

Protective Costs Orders and Private Interests
35. The possibility of a Protective Costs Order in relation to the
present appeal was not raised until the actual hearing before us, by
which time it was redundant. The costs had by then been incurred and
their incidence will be determined in the light of our judgment on the
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appeals. It is unnecessary therefore to explore the issues which would
arise on such an application, including the circumstances (if any) in
which such an order could properly be made in a private nuisance
action such as this (cf. Corner House at para 45, citing McDonald v
Horn [1995] ICR 685).

36. However, the authorities to which we have been referred reveal
considerable uncertainty in relation to what we have already identified
as a controversial element in the Corner House guidelines, that is the
requirement (1)(iii), that “the applicant should have no private interest
in the case”. Although the court must be cautious in offering guidance
on matters not directly in issue, we think that, pending further
clarification by the Rules Committee, it would be helpful for us to give
our view as to where the law now stands.

37. The private interest requirement was strictly applied by this
court, when (unanimously) refusing a PCO in Goodson v HM Coroner
for Bedfordshire and Luton [2005] EWCA 1172). The applicant was
seeking judicial review of the Coroner’s decision not to conduct a full
inquiry into the circumstances of her father’s death in hospital. It was
held that her personal interest, albeit not a financial one, was sufficient
to rule out a PCO. It had been argued that it should be sufficient if the
“public interest in having the case decided transcends … or wholly
outweighs the interest of the particular litigant” (para 26). The court
disagreed, noting that such alternative formulations had been
considered in Corner House itself, but nonetheless the guideline had
been expressed “in unqualified terms” (para 27 per Moore-Bick LJ).

38. At first sight that judgment appears to represent a clear ruling
on the issue at this level. However, it is necessary also to take account
of how the issue has been addressed subsequently:

i) In Wilkinson v Kitzinger [2006] EWHC 835 (Fam), the President
(without specific reference to Goodson) commented on the
difficulty of applying the private interest test in a case where the
applicant “whether in private or public law proceedings” is
pursuing a personal remedy, “albeit his or her purpose is essentially
representative of a number of persons with a similar interest”. He
thought that in such cases the extent and nature of the private
interest should be treated as “a flexible element in the court’s
consideration of whether it is fair and just to make the order” (para
54).
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ii) In July 2006 the Kay report was published. The authors (paras
77–85) discussed the difficulties they perceived in a strict
application of the private interest test, particularly in cases under
the Human Rights Act, in which it is a requirement that an
applicant be “personally or directly affected” by the alleged
violation. They recommended that the private interest if any should
be regarded as a matter to be taken into account; “the weight to be
attached to it should be a matter for the judge considering the
application”.

iii) In R (England) v Tower Hamlets LBC [2006] EWCA Civ 1742, the
question of a PCO did not arise for decision, as permission to
appeal was refused. However, Carnwath LJ (with the agreement of
Neuberger LJ) noted the recent publication of the Kay Report, and
its “valuable discussion” of the issues arising from Corner House.
The court expressed doubts as to the “appropriateness or
workability” of the private interest criterion, and suggested that
different considerations might in any event apply where the interest
of the applicant, as in the instant case, was “not a private law
interest but simply one he shares with other members of his group
in the protection of the environment”, and suggested that the
Aarhus Convention might be relevant in this respect. The court
expressed the hope that the Civil Procedure Rules Committee
would take the opportunity in the near future to review the
questions in the light of the Kay Report.

iv) In R (Bullmore) v West Hertfordshire Hospitals NHS Trust [2007]
EWHC 1350 (Admin), Lloyd Jones J, when refusing a PCO on
other grounds, commented specifically on the “private interest”
requirement, which he said had been “diluted in the later case
law”, citing Wilkinson v Kitzinger, and England (but not
Goodson). He thought that a private interest should not be a
disqualifying factor but “its weight or importance in the overall
context” should be treated as “a flexible element” in the judge’s
consideration.

v) In May 2008, the Sullivan Report was published. The authors
criticised the strict private interest requirement, as applied to
environmental cases. They thought it inconsistent with the Aarhus
principles which contain no corresponding limitation. They
supported the approach recommended by the Kay Report (paras
41–55).
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vi) Compton, decided in this court in July 2008, was not directly
concerned with the private interest requirement. However, in
discussing the definition of a “public interest case”. Waller LJ
quoted without criticism from the comments of the Kay and
Sullivan Reports. Having referred (in the passage quoted above) to
the need to avoid an “over-restrictive” approach to the Corner
House guidelines, he also found “support for a non-rigorous
approach” in the passage noted above from the decision of Lloyd
Jones J in R (Bullmore).

vii)In November 2008 came the judgment of this court in Buglife.
Again it was not directly concerned with the private interest
requirement. However, before generally endorsing Waller LJ’s
approach to the Corner House guidelines (as already noted), the
Master of the Rolls specifically referred to his approval of “the
flexible approach of Lloyd Jones J in Bullmore” (para 17).

39. On a strict view, it could be said, Goodson remains binding
authority in this court as to the application of the private interest
requirement. It has not been expressly overruled in this court.
However, it is impossible in our view to ignore the criticisms of this
narrow approach referred to above, and their implicit endorsement by
this court in the last two cases. Although they were directly concerned
with other aspects of the Corner House guidelines, the “flexible”
approach which they approved seems to us intended to be of general
application. Their specific adoption of Lloyd Jones J’s treatment of the
private interest element makes it impossible in our view to regard that
element of the guidelines as an exception to their general approach.

40. The hope that the Rules Committee might be able to address
these issues in the near future has not been realised. In the meantime,
in our view, the “flexible” basis proposed by Waller LJ, and approved
in Buglife should be applied to all aspects of the Corner House
guidelines.

The Convention in Private Nuisance Proceedings
41. Returning to the present case, we heard arguments about the scope
of the Convention, its place in domestic law, and its relevance to
private nuisance proceedings.

42. Mr Tromans sought to draw a distinction between actions to
vindicate general public rights to a clean environment from actions for
private nuisance designed to protect private property rights, the latter
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being outside the scope of the Convention altogether. However, a
literal reading of the provisions does not appear to support that
restriction. The “public” as defined may be a single natural person,
and the proceedings may be in respect of acts or omissions of “private
persons”. We doubt in any event whether it is helpful in practice to
draw such a clear distinction. In the present case, the claimants’ action
is no doubt primarily directed to the protection of their own private
rights, but the nuisance if it exists affects the whole locality. The public
aspect is underlined by the interest of the Agency and the Council.

43. He had an alternative argument that, whatever the intended
scope of the Convention itself, in the context of Community law it
should be regarded as more strictly confined. Although the
Community has built Aarhus rights into Directives on public law
matters of environmental assessment and pollution control, it has not
ventured into the field of private law claims for environmental harm.
He relies on the form of the EU Proposal, and its supporting
commentary, to which we have already referred.

44. These arguments raise potentially important and difficult issues
which may need to be decided at the European level. For the present
we are content to proceed on the basis that the Convention is capable
of applying to private nuisance proceedings such as in this case.
However, in the absence of a Directive specifically relating to this type
of action, there is no directly applicable rule of Community law. The
UK may be vulnerable to action by the Commission to enforce the
Community’s own obligations as a party to the treaty. However, from
the point of view of a domestic judge, it seems to us (as the DEFRA
statement suggests) that the principles of the Convention are at the
most something to be taken into account in resolving ambiguities or
exercising discretions (along with other discretionary factors including
fairness to the defendant).

45. Mr Tromans also relies on the need to see the requirements of
the Convention in the context of the full range of proceedings
permitted by domestic law. The Convention gives a right to access to
justice, but no right to any particular form of legal remedy. As Mr
Tromans points out, there are other procedural routes which might
have been chosen by the claimants. He mentions four:

i) Seeking judicial review of failure by the Agency or the Council to

18 Morgan v Hinton Organics [2010] 1

From Costs Law Reports © Class Legal and editors 2010589



enforce the relevant site licence conditions or serve a statutory
nuisance abatement notice.

ii) Making a complaint to the Parliamentary Ombudsman or Local
Government Ombudsman in respect of such failure.

iii) Initiating a private prosecution for alleged breach of the relevant
waste management licence conditions.

iv) Making a complaint of statutory nuisance under the summary
procedure provided by s 82 of the Environmental Protection Act
1990.

Thus, he says, even if it were found that the private nuisance claim
entailed “prohibitive cost”, there would be no breach of the
Convention unless it were established that the other possible routes
were also defective in that or some other way.

46. We accept that the particular remedy sought in a particular case
needs to be seen in the wider context of available remedies generally.
However, the argument brings with it other questions. Reference to the
Ombudsman raises the same issue of legal enforceability mentioned by
the Advocate-General in respect of the Irish Ombudsman. The other
remedies would need to be considered individually in terms not only
of cost but of legal efficacy. The very diversity of jurisdictions leads to
another question which has been the subject of lively debate but no
resolution: that is the possible need for a separate environmental court
or tribunal to further the Aarhus ideals by ensuring that remedies in
the environmental field are both coherent and accessible (a “one-stop
shop”, as Lord Woolf and others have proposed: see Carnwath
“Environmental Litigation – a Way Through the Maze?” (1999) JEL 3
13).

Drawing the Threads Together
47. It may be helpful at this point to draw together some of the threads
of the discussion, without attempting definitive conclusions:

i) The requirement of the Convention that costs should not be
“prohibitively expensive” should be taken as applying to the total
potential liability of claimants, including the threat of adverse costs
orders.

ii) Certain EU Directives (not applicable in this case) have
incorporated Aarhus principles, and thus given them direct effect in
domestic law. In those cases, in the light of the Advocate-General’s
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opinion in the Irish cases, the court’s discretion may not be
regarded as adequate implementation of the rule against
prohibitive costs. Some more specific modification of the rules may
need to be considered.

iii) With that possible exception, the rules of the CPR relating to the
award of costs remain effective, including the ordinary “loser pays”
rule and the principles governing the court’s discretion to depart
from it. The principles of the Convention are at most a matter to
which the court may have regard in exercising its discretion.

iv) This court has not encouraged the development of separate
principles for “environmental” cases (whether defined by reference
to the Convention or otherwise). In particular the principles
governing the grant of Protective Costs Orders apply alike to
environmental and other public interest cases. The Corner House
statement of those principles must now be regarded as settled as far
as this court is concerned, but to be applied “flexibly”. Further
development or refinement is a matter for legislation or the Rules
Committee.

v) The Jackson review provides an opportunity for considering the
Aarhus principles in the context of the system for costs as a whole.
Modifications of the present rules in the light of that report are
likely to be matters for Parliament or the Civil Procedure Rules
Committee. Even if we were otherwise attracted by Mr Wolfe’s
invitation (on behalf of CAJE) to provide guidelines on the
operation of the Aarhus convention, this would not be the right
time to do so.

vi) Apart from the issues of costs, the Convention requires remedies to
be “adequate and effective” and “fair, equitable, timely”. The
variety and lack of coherence of jurisdictional routes currently
available to potential litigants may arguably be seen as additional
obstacles in the way of achieving these objectives.

The Present Case
48. We turn now to consider the facts of the present appeal.

49. It is unnecessary, in our view, to consider the application of the
Convention in further detail, because there is in our view an
insuperable objection to the claimant’s case in this respect. That is that
the point was not mentioned before the judge. This is admitted by Mr
Hart. His answer is that the requirement to comply with the
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Convention is “an obligation on the court”, which should have been
considered by the judge of his own motion; or alternatively, it is a
requirement on this court in reviewing the judge’s decision in order to
avoid contravention of the Convention.

50. We are unable to accept that argument. Mr Hart could not point
to any legal principle which would enable us to treat a pure treaty
obligation, even one adopted by the European Community, as
converted into a rule of law directly binding on the English court. As
we have said, it is at most a matter potentially relevant to the exercise
of the judge’s discretion. If the claimants wished him to take it into
account, they needed not only to make the submission, but also to
provide the factual basis to enable him to judge whether the effect of
his order would indeed be “prohibitive”. The defendant would also no
doubt have wished to give evidence of its own position.

51. Not surprisingly, since the point was not raised, we have no
finding as to practical effect of the order. All we have is assertion as to
the potential risk. But, as Mr Tromans points out, subsequent events
have shown that the claimants were not in fact deterred from
proceeding to trial. Indeed, had it not been for their objection to part
of the defendant’s evidence, the trial would by now have been
completed, and the significance of the interim costs order could have
been judged in the context of the incidence of costs as a whole.

52. This does not dispose of the appeal, since Mr Hart submits that
the judge’s order was flawed, even on conventional principles. This has
caused us some difficulty. On the one hand, the court is very reluctant
to interfere with the judge’s discretion on costs, particularly if to do so
results in satellite litigation at the interlocutory stage. Furthermore, it
is often difficult to consider the merits of a costs order, other than in
the context of the merits of the substantive order to which it is linked.
In this case there is no appeal against the judge’s decision to discharge
the interim injunction, and so its merits are not in issue. For those
reasons, we might have been reluctant to grant permission to appeal
from the interim costs order, viewed in isolation from the other appeal,
and apart from the issues of general principle which we have discussed.
However, the appeal is now before us and we must consider it on its
merits.

53. For reasons we have explained, the order in favour of the two
authorities has not been the subject of argument, but in any event we
would find it hard to see any objection to it. There being no appeal
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from the judge’s decision that they were wrongly included in the order,
they were entitled to their costs on ordinary principles. Since they
would be no longer involved as parties to the case, it was obviously
appropriate to deal with them then and there.

54. The position of the defendants was rather different. This was an
interim skirmish in a much longer battle, in which the overall merits
could only be determined at trial. The claimants had won the
argument on 9 November 2007, and that decision had not been
challenged by the defendants. The judge’s reason for awarding the
defendants their costs of 21 December 2007 was that they needed to
be there to meet the possibility of an injunction in a modified form.
That we read as a reference to the suggestion of replacing the
authorised officer of the authorities by an independent expert.

55. The judge did not dismiss that alternative because of any
objection in principle, but simply because no agreed expert had been
identified. That may have been a sufficient reason for abandoning the
search for an alternative mechanism (as to which we express no view,
having heard no argument). But as a basis for determining the
incidence of costs, it called in our view for some investigation as to
why that mechanism had not proved possible. As the correspondence
shows, the claimants had been willing to agree to that suggestion, and
had invited names from the defendants. They however had rejected it
out of hand as unworkable.

56. In those circumstances, it was wrong in our view for the judge
to award costs in favour of the defendants, simply because that is what
he would have done if he had rejected the application in the first place.
That ignored what had happened since, seen against the background
of his own finding that the balance of convenience lay in favour of
some form of interim protection, damages not being an adequate
remedy. In a case of this kind, where the merits of the interim
application were so closely tied up with the merits of the case overall,
he should in our view have considered the desirability of leaving issues
of costs between the principal parties to be sorted out when the final
result was known.

57. In fairness to the judge, so far as appears from the transcript,
this aspect of the argument may not have been pressed by counsel
before him, and we note that the exchanges to which we have referred
were headed “without prejudice”. However, Mr Tromans has not
objected to Mr Hart’s reference to them nor to the argument based on
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them. In those circumstances, we think we are entitled unusually to
revisit the exercise of his discretion on this issue. We would hold that
the correct order would have been to reserve the defendant’s costs of
the interim application (including the costs of the hearings on 9
November and 21 December 2007) to the trial judge.

58. On this issue, therefore, we will allow the appeal and substitute
an order that the costs of the defendant be reserved to the trial judge.

(2) The Expert Witness Issue

Background
59. We turn to the appeal against the order of HHJ Bursell QC dated
8 April 2008 by which he ruled that the expert evidence of Mr Philip
Branchflower was inadmissible because Mr Branchflower lacked the
independence required of an expert witness. It is important to keep in
mind how this issue arose. By their claim form issued on 21 July 2006
the claimants alleged that the defendant had caused and was causing
nuisances by way of air pollution, odour pollution and noise. On 13
December 2006 Master Rose made a number of directions including:

“4(a) There be permission to each party to rely on the expert evidence
of one witness in each of the fields of (i) odours (ii) noise (iii) bioaerosol
emissions.”

60. By the time of the trial the claimants had reduced the basis of their
claim to odour pollution alone. At trial, the expert witness for the
claimants was to be Mr Peter Danks and for the defendant Mr
Branchflower. At no point prior to the trial did the claimants raise any
issue as to the admissibility of the evidence of Mr Branchflower. In his
opening note dated 1 April 2008, Mr Hyam, on behalf of the
claimants referred to Mr Branchflower’s conclusion as being “simply
unsustainable on the underlying evidence”. He also said:

“The claimants doubt much reliance can be placed on Mr Branchflower
as an independent expert for the reason that SLR Consulting were
appointed by the Council to advise on waste planning matters as early
as 29 August 2006, ‘one urgent matter being three planning applications
of the defendant’.”

61. It was clear from that that Mr Hyam intended to cross-examine
Mr Branchflower about his independence in view of the fact that SLR
Consulting (of which Mr Branchflower was at the time an employee)
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had advised the Council on waste planning matters including matters
concerning the defendant. The person at SLR who had an involvement
with the Council was Mr Chris Herbert. In September 2007 the
defendant’s solicitors approached Mr Matthew Stolling of SLR with a
view to SLR being retained by the defendant. When Mr Stolling
carried out an internal check he ascertained that Mr Herbert had
previously worked as a minerals and waste planning specialist for the
Council until 2005 when he moved to SLR. Whilst at SLR he had
continued to provide the Council with planning advice. It seems that
Mr Herbert was more concerned with planning matters than with the
enforcement of waste control. Although he had made observations
about odour emissions he had not provided the Council or anyone else
with expert odour advice. Mr Stolling concluded that, in view of their
different areas of specialism and the fact that the Council is not a party
to the present proceedings, no conflict of interest arose or would be
likely to arise.

62. The trial began on 7 April 2008. On the first morning there was
some discussion about the fact that Mr Branchflower had not signed
the appropriate declaration required of an expert witness in one of his
reports but he had in relation to two others. The trial proceeded.
When Mr Wald was cross-examining Mr Morgan, a point came when
he started to put to Mr Morgan material from Mr Branchflower’s
report. A short way into this passage, Mr Hyam objected to the
material being put to Mr Morgan “on the grounds that it is not
properly independent”. The immediate response of the judge was to
say:

“Now one moment. Are you saying Mr Branchflower’s evidence is not
admissible? Well if so you should have made that application some time
ago.”

63. Mr Hyam then made it clear that he was challenging the
admissibility of Mr Branchflower’s report, at which point he made a
formal application to exclude it. In the course of his application he
explained to the judge his concern about the position of Mr Herbert.

64. In his detailed judgment on this issue the judge set out a passage
from the judgment of Mr Justice Evans-Lombe in Liverpool Roman
Catholic Archdiocesan Trustees v Goldberg (3) [2001] 1 WLR 2337,
at paras 12 to 13. Having considered a passage in the speech of Lord
Wilberforce in Whitehouse v Jordan [1981] 1 WLR 246, at pages 256
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to 257, and the well known summary of the role of an expert witness
articulated by Mr Justice Cresswell in National Justice Compania
Naviera SA v Prudential Assurance Co Ltd (The Ikerian Reefer)
[1993] 2 Lloyds Reports 68 at page 81, Mr Justice Evans-Lombe said:

“However, in my judgment where it is demonstrated that there exists a
relationship between the proposed expert and the party calling him
which a reasonable observer might think was capable of affecting the
views of the expert so as to make them unduly favourable to that party,
his evidence should not be admitted, however unbiased the conclusion of
the expert might probably be.”

65. There can be no doubt that in the present case the judge applied
that “reasonable observer” test. At a later passage in his judgment
(para 38), he said:

“The real question in this case is whether an independent observer of this
case, properly understanding the legal principles involved, might feel
that the relationship within SLR is capable of affecting the views of Mr
Branchflower so as to make them unduly favourable to the defendant. I
put it in that way because of the quotation from the Liverpool Roman
Catholic Archdiocesan Trustees case.”

66. In the following paragraph he referred to his conclusion that

“An independent observer, against the background of factors I have
endeavoured to outline, might reasonably feel that Mr Branchflower was
not sufficiently independent to give an unbiased and independent
opinion to this court. I have to say that in reaching that conclusion I
have found it a difficult exercise.”

The Issues on the Appeal
67. The first submission made by Mr Wald on this appeal is that the
judge applied the wrong test. He relies on R (Factortame Ltd) v
Secretary of State for Transport, Local Government and the Regions
(No. 8) [2003] QB 381; [2002] EWCA Civ 932 in which, giving the
judgment of the court, Lord Phillips of Worth Matravers MR said of
the above passage from the judgment of Mr Justice Evans-Lombe (at
para 70):

“This passage seems to us to be applying to an expert witness the same
test of apparent bias that would be applicable to the Tribunal. We do not
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believe that this approach is correct. It would inevitably exclude an
employee from giving expert evidence on behalf of an employer. Expert
evidence comes in many forms and in relation to many different types of
issue. It is always desirable that an expert should have no actual or
apparent interest in the outcome of the proceedings in which he gives
evidence, but such disinterest is not automatically a precondition to the
admissibility of his evidence.”

Factortame (No. 8) was not drawn to the attention of the judge in the
present case.

68. In our judgment the submission that the judge applied the
wrong test is irresistible. Indeed, Mr Hart has offered no more than
token resistance. His submission is that the reasoning which led to the
judge being satisfied on the Liverpool test was of such a nature and
quality that he would or at least might have come to the same
conclusion if he had been properly cognisant of Factortame (No. 8).

69. We cannot accept Mr Hart’s submission. We say this for three
main reasons. First, to the extent that the judge seems to have found a
kind of institutional bias, we do not consider that the material
supported such a finding. It was not a case of a relationship between
Mr Branchflower and the defendant. Such relationship as existed was
between SLR, through Mr Herbert, and the Council, a non-party.
Secondly, we do not consider that, in this case, there was a significant
breach of the obligation to inform the court of a potential conflict of
interest. Whilst Factortame (No. 8) itself is authority for the
proposition that where an expert has an interest of one kind or
another in the outcome of the case this fact should be made known to
the court as soon as possible (para 70), it seems to us that, in the
present case, conscientious consideration was given by Mr Stolling to
the possibility of a conflict of interest but he came to the reasonable
conclusion that no such issue arose.

70. We appreciate that, in the last resort, “it is for the court and not
the parties to decide whether a conflict of interest is material or not”
(see Toth v Jarman [2006] EWCA Civ 1028, para 112, per Sir Mark
Potter P), but we do not regard this as a marginal case. The claimants’
advisers had known for many months of the facts and matters upon
which they came to rely when seeking to exclude the evidence of Mr
Branchflower. However, they took no point about the admissibility of
his evidence until the trial was well underway. It seems to us that the
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defendant was entitled to assume from the silence and from the
manner in which Mr Branchflower’s position was criticised in the
opening note that the issue about his evidence was as to weight rather
than admissibility.

71. Thirdly, in Factortame (No. 8), the court went on to state (para
70):

“The question of whether the proposed expert should be permitted to
give evidence should … be determined in the course of case management.
In considering that question the judge will have to weigh the alternative
choices open if the expert’s evidence is excluded, having regard to the
overriding objective of the Civil Procedure Rules.”

In our judgment, this is a matter of considerable importance in the
present case. Even if all the judge’s concerns about the position of Mr
Branchflower had been well-founded – and, as we have said, we do not
think that they were – it seems to us that to rule the evidence
inadmissible once the trial was well underway was simply wrong. The
ruling gave rise to an inevitable application for an adjournment to
which the judge predictably acceded.

72. In the context of the overriding objective and proportionality,
the ruling achieved the worst of all worlds. Costs were thrown away.
Some ten months have passed waiting for this appeal. The trial
remains further from finality than it was in April last year. If the judge
had identified the claimants’ concern about Mr Branchflower as going
to weight rather than to admissibility, as he should have done, Mr
Branchflower would have been cross-examined about the claimants’
concerns and, in due course, the judge could have formed his own
conclusion, one way or another. That is what should have happened.
The approach taken by the judge was, in the circumstances of this case,
altogether too precious.

73. For all these reasons the defendant’s appeal on this issue also
succeeds, and the judge’s order on admissibility must be set aside.

Conclusion
74. Both appeals are accordingly allowed. For the interim costs order
there will be substituted an order reserving the costs of the defendant
to the trial judge. The decision on admissibility will be set aside. We
understand that Judge Bursell has now retired. Accordingly, it will be
necessary for the trial to recommence before a different judge.

Costs LR 1 Morgan v Hinton Organics 27

From Costs Law Reports © Class Legal and editors 2010598



David Hart QC and Jeremy Hyam (instructed by Richard Buxton
Environmental & Public Law) appeared for the appellants.

Stephen Tromans and Richard Wald (instructed by Bond Pearce LLP)
appeared for the respondent.

David Wolfe appeared for the intervening party, CAJE.
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Court of Appeal

Eweida v British Airways plc

[2010] EWCACiv 80

2010 Jan 19, 20;
Feb 12

Sedley, Carnwath, Smith LJJ

Discrimination � Religion or belief � Particular disadvantage � Employer�s policy
requiring employees to conceal religious items under uniform � Christian
suspended for wearing cross outside uniform � Whether member of group at
particular disadvantage � Whether indirect discrimination � Employment
Equality (Religion or Belief ) Regulations 2003 (SI 2003/1660), reg 3

The claimant�s employer operated a policy whereby employees who wore a
uniform were only permitted to wear religious items, such as a cross, concealed by
the uniform unless it was a mandatory requirement of their religion to wear such an
item and it could not be concealed. The claimant, a devout Christian, wore a cross at
work visibly over her uniform as a personal expression of faith, although it was not a
requirement of her religion. When she was suspended without pay for refusing to
conform to the employer�s policy, she made a claim that the employer had indirectly
discriminated against her on the ground of her religious beliefs, within the meaning
of regulation 3 of the Employment Equality (Religion or Belief ) Regulations 20031.
The claim was dismissed by the employment tribunal on the ground that the
provision, criterion or practice that jewellery or religious items should be concealed
was applicable to all employees regardless of their faith and did not put Christians as
a group at a ��particular disadvantage when compared with other persons�� for the
purposes of regulation 3(1)(b). The tribunal held that, had discrimination been
established, it could not have been justi�ed. An appeal by the claimant was dismissed
by the Employment Appeal Tribunal.

On an appeal by the claimant, contending that ��persons�� in regulation 3(1)(b)(i)
included a single individual, so that indirect discrimination occurred if only a single
person was disadvantaged by the dress code, and on a cross-appeal by the employer
against the tribunal�s �nding on justi�cation�

Held, dismissing the appeal, that there was no reason to depart from the
natural meaning of regulation 3 of the Employment Equality (Religion or Belief )
Regulations 2003 that some identi�able section of a workforce, even a small one,
had to be shown to su›er a particular disadvantage which the claimant shared;
that there was no evidence that any other uniformed employee had ever made a
request to wear a cross in a visible place, or been deterred from doing so, and the
tribunal was not required to aggregate the claimant with an entirely hypothetical
peer group to whom the same disadvantage was to be attributed, so as to infer that
there were others whose religiously motivated choice of where they should wear a
symbol of their faith was of such importance to them that being unable to exercise
it constituted a particular disadvantage; and that, accordingly, the detriment of
which the claimant complained was su›ered by her alone, since neither evidentially
nor inferentially was anyone else similarly disadvantaged (post, paras 9, 15—19,
28, 42, 43).

Per Sedley and Smith LJJ. On the footing on which the indirect discrimination
claim is now advanced, namely disadvantage to a single individual arising out of her
wish to manifest her faith in a particular way, everything in the tribunal�s �ndings of
fact shows the rule to have been a proportionate means of achieving a legitimate aim.
It follows that, were the claimant�s new case on indirect discrimination to be
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1 Employment Equality (Religion or Belief ) Regulations 2003, reg 3(1): see post, para 6.
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sustainable in law, it would be defeated by the employer�s case on justi�cation (post,
paras 38, 39).

Decision of the Employment Appeal Tribunal [2009] ICR 303 a–rmed.

The following cases are referred to in the judgment of Sedley LJ:

Griggs v Duke Power Co (1970) 401US 424, US Sup Ct
Kala� v Turkey (1997) 27 EHRR 552
R (SB) v Governors of Denbigh High School [2006] UKHL 15; [2007] 1 AC 100;

[2006] 2WLR 719; [2006] 2All ER 487, HL(E)

The following additional cases were cited in argument:

Boston Deep Sea Fisheries Ltd vWilson [1987] ICR 526; [1987] 1WLR 728, CA
Hardy&Hansons plc v Lax [2005] EWCACiv 846; [2005] ICR 1565, CA
MEC for Education v Pillay [2007] ZACC 21; [2008] 1 SA 474
Nelson v Carillion Services Ltd [2003] EWCACiv 544; [2003] ICR 1256, CA
R (Watkins-Singh) v Governing Body of Aberdare Girls� High School [2008]

EWHC 1865 (Admin); [2008] ELR 561
R (Williamson) v Secretary of State for Education and Employment [2005]

UKHL 15; [2005] 2AC 246; [2005] 2WLR 590; [2005] 2All ER 1, HL(E)
Sahin v Turkey (2007) 44 EHRR 99
Syndicat Northcrest v Amselem [2004] SCC 47; [2004] 2 SCR 551, Sup Ct Canada

The following additional cases, although not cited, were referred to in the skeleton
arguments:

Bilka-Kaufhaus GmbH v Weber von Hartz (Case 170/84) [1987] ICR 110; [1986]
ECR 1607, ECJ

EBRAttridge LawLLP (formerly Attridge Law) v Coleman [2010] ICR 242, EAT
Edwards v London Underground Ltd (No 2) [1999] ICR 494, CA
E›a v Alexandra Healthcare NHS Trust (unreported), 5 November 1999; [1999]

CATranscript No 1807, CA
Grainger plc v Nicholson [2010] ICR 360, EAT
Health and Safety Executive v Cadman [2004] EWCA Civ 1317; [2005] ICR 1546,

CA
Islington London Borough Council v Ladele [2009] ICR 387, EAT
Jones v Governing Body of Burdett Coutts School [1999] ICR 38, CA
Kumchyk vDerby City Council [1978] ICR 1116
Mandla (Sewa Singh) v Dowell Lee [1983] ICR 385; [1983] 2AC 548; [1983] 2WLR

620; [1983] 1All ER 1062, HL(E)
Marleasing SA v La Comercial Internacional de Alimentaci�n SA (Case C-106/89)

[1990] ECR 4135, ECJ
R (E) v Governing Body of JFS (United Synagogue intervening) [2008]

EWHC 1535—1536 (Admin); [2008] ELR 445
Rainey v Greater Glasgow Health Board [1987] ICR 129; [1987] AC 224; [1986]

3WLR 1017; [1987] 1All ER 65, HL(Sc)
Redcar and Cleveland Borough Council v Bainbridge [2007] EWCACiv 929; [2008]

ICR 238, CA
Rhys-Harper v Relaxion Group plc [2003] UKHL 33; [2003] ICR 867; [2003] 4 All

ER 1113, HL(E)
R (Equal Opportunities Commission) v Secretary of State for Trade and Industry

[2007] EWHC 483 (Admin); [2007] ICR 1234
Walker (JH) Ltd v Hussain [1996] ICR 291, EAT

APPEAL from the Employment Appeal Tribunal
By a decision sent to the parties on 7 January 2008, an employment

tribunal at Reading dismissed a claim of religious discrimination by the
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claimant, Miss Nadia Eweida, against her employer, British Airways plc.
On 20November 2008 the Employment Appeal Tribunal (Elias J, President,
Mr B Beynon, Sir Alistair Graham) dismissed an appeal by the claimant.

The claimant appealed on the grounds, inter alia, that the employment
tribunal and the appeal tribunal erred in (1) holding that it was necessary to
prove a group disadvantage in order to succeed in a claim for indirect
discrimination under regulation 3(1)(b) of the Employment Equality
(Religion or Belief ) Regulations 2003; (2) considering whether Christians
generally su›ered disadvantage because of the employer�s uniform policy;
(3) concluding that there was no evidence that the uniform policy would
only place one or two Christians at a disadvantage; and (4) concluding that
��persons of the same religion or belief�� as the claimant were Christians
generally, rather than those sharing her particular belief.

By a respondent�s notice the employer sought to uphold the decision of
the employment tribunal and the appeal tribunal on the grounds that
(1) even if there was indirect discrimination in the application of the uniform
policy, it was justi�ed; and (2) the case in the Court of Appeal was being
argued on a di›erent basis.

The facts are stated in the judgment of Sedley LJ.

Karon Monaghan QC and Mathew Purchase (instructed by Liberty) for
the claimant.

Ingrid Simler QC (instructed by Baker & McKenzie LLP) for the
employer.

The court took time for consideration.

12 February 2010. The following judgments were handed down.

SEDLEY LJ
1 The question in this appeal is whether, by adopting a sta› dress code

which forbade the wearing of visible neck adornment and so prevented the
appellant, Ms Eweida, a Christian, from wearing with her uniform a small,
visible cross, British Airways plc (��BA��) indirectly discriminated against her
on grounds of religion or belief. If the answer is that they did, a further
question of justi�cation arises.

2 In the light of the publicity which this case has received, it is
necessary to say what the appeal is not about. It is not about whether
BA had adopted an anti-Christian dress code, nor whether members of
other religions were more favourably treated, nor whether BA had harassed
Ms Eweida because of her beliefs. All of these allegations were rejected by
an employment tribunal which heard the evidence over six days in
November 2007. In a well-organised and carefully reasoned decision the
tribunal (Employment Judge Lewis, Ms Breslin and Mrs Grugeon) also held
that no direct discrimination had occurred. All of these conclusions are
now accepted.

3 Among the tribunal�s explicit �ndings areMs Eweida�s

��readiness to make a serious accusation without thought of the
implications�� ( para 20.7), ��her insensitivity towards colleagues, her
lack of empathy for those without a religious focus in their lives,
and her incomprehension of the con�icting demands which professional
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management seeks to address and resolve on a near-daily basis��
( para 19.4.5).

It is regrettable that print and broadcast media have continued to publicise
allegations made against BA by Ms Eweida (and not by her alone) which
have been rejected by a responsible judicial tribunal.

4 The single issue on which Ms Eweida took her claim on to the
Employment Appeal Tribunal, and now appeals to this court, was whether
there had nevertheless been indirect discrimination. The tribunal held that
there had not been. Had they found indirect discrimination, they went on to
hold that it would not have been justi�ed. Against the latter �nding
BA contingently cross-appeals.

The history
5 The background to this claim can be taken directly from the summary

given by the employment tribunal, at paras 3.1—3.3:

��3.1 The claimant, who is a devout practising Christian, has worked
part-time as a member of check-in sta› for the employer since 1999.
As her job is customer facing, she is required to wear uniform. As the
employer operates a 24-hour operation throughout the year, she is
required to work in a shift pattern. The claimant complained of a
number of incidents between 2003 and 2006 which she said showed
anti-Christian bias on the part of the employer.

��3.2 Until 2004 the claimant�s uniform included a high necked
blouse, and she wore a silver cross on a necklace underneath the blouse
when she wished to. Starting in 2004, the employer introduced a newly
designed uniform, which we call �the Macdonald uniform�, which
included provision for an open neck, but which prohibited the wearing of
any visible item of adornment around the neck. Between 20 May and
20 September 2006 the claimant came to work on at least three occasions
with the cross visible under her uniform. When asked to conceal it she did
so. When on 20 September she refused to conceal the cross, she was
sent home.

��3.3 The claimant remained at home, unpaid, from 20 September until
the following February. She initiated and pursued the employer�s
grievance procedures. A storm of media attention, much of it hostile to
the employer, led the employer to reconsider its uniform policy and to
introduce an amended policy on 1 February 2007. The amended policy
permitted sta› to display a faith or charity symbol with the uniform. The
claimant returned to work on 3 February 2007 and is still employed by
the employer.��

Indirect religious discrimination
6 Although Ms Karon Monaghan QC for Ms Eweida founds her case

on larger sources of law, the key provision for present purposes is
regulation 3 of the Employment Equality (Religion or Belief ) Regulations
2003:

��Discrimination on grounds of religion or belief
��(1) For the purposes of these Regulations, a person (�A�) discriminates

against another person (�B�) if . . . (b) A applies to B a provision, criterion
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or practice which he applies or would apply equally to persons not of the
same religion or belief as B, but�(i) which puts or would put persons of
the same religion or belief as B at a particular disadvantage when
compared with other persons, (ii) which puts B at that disadvantage, and
(iii) which A cannot show to be a proportionate means of achieving a
legitimate aim.��

By regulation 2(1), ��religion�� means any religion and ��belief�� means any
religious or philosophical belief.

7 In her claim form Ms Eweida put her case against BA�s dress code in
this way:

��The claim is for indirect discrimination on grounds of religion or
belief . . . Particulars . . . (b) This policy prevents the open wearing of a
cross by Christians. British Airways have applied their policy to permit
adherents of other faiths to openly wear religious clothes that manifest
their religious beliefs in the workplace . . . (e) The policy is a �provision,
criterion or practice� (PCP) which places (i) Christians, and (ii) the
claimant at a �particular disadvantage�; the �decision� to refuse the
wearing of a discreet cross is a PCP; the disrespect of the Christian faith is
a PCP. . .��

8 The tribunal concluded that Ms Eweida had failed to show that
Christians had been placed at a disadvantage. They said:

��33.4 The tribunal heard evidence from a number of practising
Christians in addition to the claimant. None, including the claimant,
gave evidence that they considered visible display of the cross to be a
requirement of the Christian faith; on the contrary, leaders of the
Christian Fellowship had stated that, �It is the way of the cross, not the
wearing of it, that should determine our behaviour� (R1, 780). The
claimant�s evidence was that she had never breached the uniform policy
before 20May 2006, and that the decision to wear the cross visibly was a
personal choice, not a requirement of scripture or of the Christian
religion. There was no expert evidence on Christian practice or belief
(although that possibility had been canvassed at the [pre-hearing review]
in June).

��35.5 There was no evidence in this case that might support any
suggestion that the provision created a barrier for Christians, and ample
evidence to the contrary. Mr Marriott stated that this was the only case
which he had encountered of a Christian complaining of the uniform
policy. Certainly there was no evidence of Christians failing to apply for
employment, being denied employment if they applied for it, or failing to
progress within the employment of the employer.��

9 MsMonaghan attacks this conclusion only brie�y, contending that ��it
could and should have been inferred that there would on the balance of
probabilities be at least some others like her��. The tribunal declined to draw
any such inference, and I can see no tenable basis on which they can be
criticised for so doing. As they record, no employee in a uniformed
workforce numbering some 30,000 had ever made such a request or
demand, much less refused to work if it was not met, and Ms Eweida herself
described it as a personal choice rather than as a religious requirement.
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There was no reason whatever why the tribunal should infer that there were
others whose religiously motivated choice, not of whether but of where they
should wear a symbol of their faith, was of such importance to them that
being unable to exercise it constituted a particular disadvantage.

10 It is therefore unsurprising that Ms Monaghan made little of this
argument and concentrated her extremely able submissions on a di›erent
one. This was that the employment tribunal had erred in law in looking for
evidence of any material group within the BAworkforce, and that the appeal
tribunal had erred in law in upholding them. On a correct reading of the
regulation, Ms Monaghan submits, ��persons�� in sub-paragraph (i) includes
a single individual. Even if on the evidence, therefore, Ms Eweida alone was
disadvantaged by the dress code, the test of indirect discrimination is met.

11 This argument faces twomajor di–culties.

(1) The meaning of regulation 3(1)(b)
12 The �rst is that, if it is right, no evidence of group disadvantage is

ever necessary: one would simply read ��persons�� as if it were ��any person��.
In that event, however, sub-paragraph (i) could have been omitted entirely
without changing the meaning of the regulation.

13 Moreover, while for my part I would not share the Employment
Appeal Tribunal�s view [2009] ICR 303, para 59, that ��the whole purpose of
indirect discrimination is to deal with the problem of group discrimination��
(its overall purpose, as both counsel agree, is to deal with the discriminatory
impact of facially neutral requirements), it is entirely right that the way in
which equality laws on both sides of the Atlantic have for many years sought
to do this is by seeing, �rst, whether an identi�able group is adversely
a›ected, whether actually or potentially, by some ostensibly neutral
requirement and then whether the claimant has in fact been disadvantaged
by it.

14 This familiar model, originating in the United States Supreme
Court�s landmark decision in Griggs v Duke Power Co (1970) 401 US 424,
brought in its train considerable problems of implementation. In particular,
the schematisation of it in the Sex Discrimination Act 1975 and the Race
Relations Act 1976 required the isolation of ��pools�� within which the
proportion of disadvantage could be gauged, a task which defeated three
decades� judicial attempts to �nd a workable formula. Council Directive
2000/78/EC (OJ 2000 L303 p 16) avoided this snare by de�ning indirect
discrimination as occurring:

��where an apparently neutral provision, criterion or practice would
put persons having a particular religion or belief, a particular disability,
a particular age, or a particular sexual orientation at a particular
disadvantage compared with other persons:�� article 2(2)(b).

The 2003 Regulations, designed to implement the Directive, adopted the
formula set out in para 6 above (a formula now replicated by amendment in
the Sex Discrimination Act 1975). Ms Monaghan does not suggest that this
was an imperfect transposition: rather she submits that regulation 3 is to be
read so as to conformwith the Directive.

15 I accept the correctness of this approach. But there is in my
judgment no indication that Directive 2000/78 intended either that solitary
disadvantage should be su–cient�the use of the plural (��persons��) makes
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such a reading highly problematical�or that any requirement of plural
disadvantage must be dropped. I see no reason, therefore to depart from the
natural meaning of regulation 3. That meaning, as Ms Simler submits, is
that some identi�able section of a workforce, quite possibly a small one,
must be shown to su›er a particular disadvantage which the claimant shares.
This approach, unlike Ms Monaghan�s, gives value both to sub-
paragraph (i) and to sub-paragraph (ii). If you look at section 4A of the
Disability Discrimination Act 1995, as substituted by the Disability
Discrimination Act 1995 (Amendment) Regulations 2003 (SI 2003/1673),
you see how Parliament provides for indirect discrimination against a single
individual: it de�nes it as arising when a provision, criterion or practice, or
any physical feature of the premises, ��places the disabled person concerned
at a substantial disadvantage in comparison with persons who are not
disabled��. That is palpably not the case here.

16 The use of the conditional (��would put persons . . . at a particular
disadvantage��), whether in the alternative, as in the domestic legislation, or
on its own, as in Directive 2000/78, does not in my view have either the
purpose or the e›ect with which Ms Monaghan seeks to invest it. Her
contention is that ��would put�� requires the tribunal to aggregate the
claimant with what may be�and in the present case would be�an entirely
hypothetical peer-group to whom the same disadvantage is to be attributed.
The e›ect of the argument is, as before, to permit a �nding of indirect
discrimination against a solitary employee.

17 The argument loads far too much on to the word ��would��. Its
purpose, in my judgment, is the simple one indicated at the end of para 12
above: to include in the disadvantaged group not only employees to whom
the condition has actually been applied but those to whom it potentially
applies. Thus, if you take facts like those in the seminal case of Griggs v
Duke Power Co 401 US 424, the group of manual workers adversely
a›ected by the unnecessary academic requirement will have included not
only those to whom it had been applied but those to whom it stood to be
applied.

18 On the narrowest view, its practical application in a case like
this would require evidence that other uniformed BA sta› would, like
Ms Eweida, have wished to wear a cross in a visible place but were deterred
by the code from doing so: the fact that, unlike Ms Eweida, they had not
chosen to provoke a confrontation would not count against them. On the
widest view it would operate wherever evidence showed that there were in
society others who shared the material religion or belief and so would su›er
a disadvantage were they to be BA employees. On an intermediate view, it
would operate by assuming, even if it is not the case, that the workforce
includes such others and asking whether they too, or some of them, would be
adversely a›ected by the relevant requirement. All three have di–culties.
The narrow view excludes the solitary individual from the protection of
the law against indirect discrimination�a result which the Disability
Discrimination Act 1995 explicitly avoids but which the 2003 Regulations
do not. The wide view places an impossible burden on employers to
anticipate and provide for what may be parochial or even factitious beliefs in
society at large. The intermediate view, despite its attractions, in practice
risks becoming merged with the wide view by inviting proof that in the
world outside the workforce are co-religionists or fellow believers, however
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few, who are to be assumed to have entered the same employment as the
claimant and have become subject to the requirement to which the claimant
objects.

19 We do not have to resolve this issue because Ms Eweida�s evidence
failed all three tests. It is also possible that the meaning and e›ect of the
formula di›er depending on the form of discrimination alleged: it may be
relatively simple, and within the legislative purpose, to aggregate a single
female employee with a hypothetical group of other female sta› in order
to gauge adverse impact, but forensically di–cult, even impossible, to do
the same for a solitary believer whose fellow-believers elsewhere in society
may accord di›erent degrees of importance to the same manifestation of
faith.

20 Part of MsMonaghan�s argument has been a criticism of the tribunal
for looking for some ��barrier�� to the manifestation of faith in BA�s uniform
code, when all that is required is a disadvantage. I have quoted the passage
at para 33.5 in which the tribunal use the word (see below the citation from
Baroness Hale of Richmond in Secretary of State for Trade and Industry v
Rutherford (No 2) [2006] ICR 785, para 33.3 from which the word is
taken). In my judgment this is a misdirected criticism. The word ��barrier��
is being used in both instances as a convenient metaphor for the kind of
disadvantage described in the legislation; that is all.

21 Ms Monaghan cites article 9 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms in support of her
case. Article 9 provides:

��Freedom of thought, conscience and religion
��1. Everyone has the right to freedom of thought, conscience and

religion; this right includes freedom to change his religion or belief and
freedom, either alone or in community with others and in public or
private, to manifest his religion or belief, in worship, teaching, practice
and observance.

��2. Freedom to manifest one�s religion or beliefs shall be subject only
to such limitations as are prescribed by law and are necessary in a
democratic society in the interests of public safety, for the protection of
public order, health or morals, or for the protection of the rights and
freedoms of others.��

22 But the jurisprudence on article 9 does nothing to advance the
claimant�s case. The European Court of Human Rights in Kala� v Turkey
(1997) 27 EHRR 552, para 27, said:

��Article 9 does not protect every act motivated or inspired by a religion
or belief. Moreover, in exercising his freedom to manifest his religion, an
individual may need to take his speci�c situation into account.��

23 In R (SB) v Governors of Denbigh High School [2007] 1 AC 100,
para 23, Lord Bingham of Cornhill commented on this and other Strasbourg
decisions:

��The Strasbourg institutions have not been at all ready to �nd an
interference with the right to manifest religious belief in practice or
observance where a person has voluntarily accepted an employment or
role which does not accommodate that practice or observance and there
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are other means open to the person to practise or observe his or her
religion without undue hardship or inconvenience.��

24 The Employment Appeal Tribunal�s considered judgment on this
part of the case can be found at [2009] ICR 303, paras 26—64. While my
reasoning on it follows a slightly di›erent course, and at one point di›ers
from it, my conclusion is the same as theirs. In particular I would
respectfully endorse what they held at para 60:

��In our judgment, in order for indirect discrimination to be
established, it must be possible to make some general statements which
would be true about a religious group such that an employer ought
reasonably to be able to appreciate that any particular provision may
have a disparate adverse impact on the group.��

(2) A new issue
25 The second di–culty is that this was not how the claim was put to

the tribunal. I indicated at the start of this judgment the intemperate sweep
of the allegations initially made against BA. When I granted permission to
appeal to this court on the single surviving issue, and again when dealing
with cost-capping, I expressed my unease that a sectarian agenda appeared
to underlie the claim. What we have been told by counsel about
Ms Eweida�s rejection of an open o›er to settle the claim on generous terms
seems to con�rm this. It was entirely of a piece with this, and not merely a
tactical forensic choice, that the claim should be framed and pursued on the
footing that BAwas indirectly discriminating not simply against Ms Eweida
but against all Christians in its uniformed workforce.

26 It was to that claim, accordingly, that the employment tribunal
addressed themselves. Their approach to the �ndings cited above took this
form:

��33.2. It was agreed that the employer applied to the claimant a
provision criterion or practice, de�ned byMs Simler (and we agree) as the
provision �that personal jewellery or items (including any item worn for
religious reasons) should be concealed by the uniform unless otherwise
expressly permitted by BA�. It was also conceded that that provision
applied equally to persons not of the Christian religion.

��33.3. We turn next to the question of whether the provision, as
de�ned, puts Christians at a particular disadvantage compared with other
persons. Ms Simler reminded us of the judgment of Baroness Hale in
Secretary of State for Trade and Industry v Rutherford (No 2) [2006]
ICR 785, describing the rule or requirement in that case as creating a
barrier for a group of people who want something, and who are selected
for disadvantage compared with others.��

27 For BA,Ms Simler submits that it is not permissible to change tack in
the wayMsMonaghan seeks to do. The appeal tribunal too were concerned
at the alteration of course but nevertheless dealt with it. Ms Simler, who had
appeared below, was in a position to assure them that the ��single victim��
argument had not been advanced below, and the appeal tribunal agreed that
one would have expected to �nd it in such a conscientious determination
had it been advanced. All that Ms Sarah Moore, then appearing for
Ms Eweida, could point to was ��one or two sentences in the skeleton
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argument . . . which could be said to trail the submission, although that does
not show that it was in fact pursued��. But the appeal tribunal went on to
consider the argument in order to ��see whether it would have assisted the
claimant�s case�� [2009] ICR 303, para 25. They concluded that it would not.

28 We took the view that it would not be right to refuse to entertain
Ms Monaghan�s argument, which has been developed with skill and is of
wide potential signi�cance. But we have to do so on the basis of the facts
found by the employment tribunal. These have two relevant facets. One is
that the detriment of which Ms Eweida complains was su›ered by her
alone: neither evidentially nor inferentially was anyone else similarly
disadvantaged. The other is that the tribunal�s contingent �nding on
justi�cation is deprived by Ms Monaghan�s change of tack of its assumed
factual basis. It is one thing to �nd a lack of justi�cation for a requirement
which a›ects Christians as a whole in BA�s workforce, which is how the case
was put to the tribunal and therefore formed the hypothesis on which they
considered justi�cation. It is another to do so in relation to a requirement
which (assuming the law to be as Ms Monaghan contends it is) has turned
out to disadvantage a single employee who after six or seven years of
compliance with the dress code has decided that it is no longer compatible
with her beliefs.

29 Ms Simler is accordingly entitled to take the point that, if we are to
entertain the new way of puttingMs Eweida�s case, and if it were to succeed,
the tribunal�s �nding on justi�cation will be cut free of its moorings. In that
situation it is her submission not simply that justi�cation would have to be
reconsidered but that, on the evidence before the tribunal and their �ndings
on that evidence, the only possible conclusion would be that BA had been
justi�ed both in putting the material requirement in place and in keeping it
there pending its renegotiation and eventual modi�cation. In my judgment
this approach is appropriate.

Justi�cation

30 Indirect discrimination, if it occurs, is not necessarily wrongful: the
employer may show that, in spite of its negative e›ect, the provision,
criterion or practice, despite its unequal impact, constitutes a proportionate
means of achieving a legitimate aim.

31 The employment tribunal explained why they would not have found
the material requirement of the dress code justi�ed if they had found that it
placed Christians in general at a disadvantage. They considered that the aim
of the uniform code was undoubtedly legitimate�a �nding which requires
no explanation. But they took the view that the prohibition of visible
symbols was not proportionate because�with the admitted bene�t of
hindsight�it seemed to them that the eventual review which resulted in a
relaxation of the code to permit the visible wearing of religious and other
symbols could have taken place sooner had the (assumed) discriminatory
impact of the code been analysed before November 2006.

32 They concluded, at para 33.11:

��We would not consider the requirement proportionate because it fails
to distinguish an item which represents the core of an individual�s being,
such as a religious symbol, from an item worn purely frivolously or as a
piece of cosmetic jewellery. We do not consider that the blanket ban on
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everything classi�ed as �jewellery� struck the correct balance between
corporate consistency, individual need and accommodation of diversity.��

33 Ms Simler would have pressed her cross-appeal on justi�cation even
if the original claim of generic discrimination against Christians had been
maintained. What has now to be justi�ed is a rule which for some seven
years had apparently caused Ms Eweida, along with the rest of BA�s sta›, no
known problem. Nor had it done so as a result of the introduction of the
Macdonald uniform in 2004. When the issue was raised by her, it was
conscientiously addressed�not perhaps as speedily as it might have been,
but then it had been raised by a single employee and had no apparent
urgency. It was Ms Eweida who decided (on whose advice we do not know)
to refuse BA�s accommodating o›er to move her without loss of pay to work
involving no public contact and instead to stay away from work and claim
her pay as compensation.

34 In the situation now relied on by Ms Monaghan, in my judgment no
tribunal could �nd that BA�s response was such as to make the introduction
or maintenance of the rule disproportionate, either before or after the point
of time at which the issue was raised by Ms Eweida. On the evidential basis
now adopted on her behalf, it was an entirely personal objection, neither
arising from any doctrine of her faith nor interfering with her observance of
it, and never raised by any other employee. She had twice made her point
between May and September 2006 not by seeking a revision of the code but
by reporting for work in breach of it. She had twice been warned; she had
lodged a formal grievance on 13 June 2006; but without waiting for it to be
resolved she again breached the code and on this occasion, 20 September
2006, was sent home.

35 The tribunal�s �ndings about BA put this history in perspective:

��9.14. We accept that if invited to consider an amendment to the
policy on religious grounds, the [employer] generally saw the matter
through the perspective of diversity, and sought to accommodate sta›
diversity where appropriate.

��9.15. We �nd that other than the claimant every individual who
requested accommodation of the policy observed existing policy until a
change was authorised. The claimant was the only employee who
ever raised an issue under the [Macdonald] policy and insisted on a
departure from the [Macdonald] policy while the matter was still under
consideration.��

36 Moreover, the tribunal made this �nding, at para 26.8:

��We �nd that the procedures were properly followed, and, where
delays arose, they arose not out of the factual complexity of the issues, but
partly due to the unavailability of individuals, and partly because the
claimant�s insistence in introducing wide policy considerations forced
the grievance investigators to seek a range of management views on
broader issues. The press coverage which was, in the main, supportive of
the claimant cannot have assisted any manager tasked with objective
adjudication on an individual employment issue.��

37 I am bound to say that, in the light of these and other �ndings of the
tribunal, I have considerable di–culty in seeing how they could hold that a
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previously unobjectionable rule had somehow become disproportionate
once the claimant had raised the issue, even on the assumption that it was a
rule that disadvantaged Christians as a group within the workforce. This is
especially so in the light of Ms Simler�s well-founded submission that the
tribunal�s reference to ��the core of an individual�s being�� has no place in
the present argument. Neither Ms Eweida nor any witness on her behalf
suggested that the visible wearing of a cross was more than a personal
preference on her part. There was no suggestion that her religious belief,
however profound, called for it.

38 But �ndings of this kind by an expert tribunal are entitled to
considerable respect on the part of appellate courts, and it may be that
despite my reservations about it interference would not have been justi�ed.
It is, however, no longer relevant. On the footing on which the indirect
discrimination claim is now advanced, namely disadvantage to a single
individual arising out of her wish to manifest her faith in a particular way,
everything in the tribunal�s �ndings of fact shows the rule, both during
the years when it operated without objection and while it was being
reconsidered on Ms Eweida�s instigation, to have been a proportionate
means of achieving a legitimate aim. The contrary is not in my view
arguable.

39 It follows that, were Ms Monaghan�s new case on indirect
discrimination to be sustainable in law, it would be defeated by BA�s case on
justi�cation.

The Equality Bill

40 Ms Monaghan has helpfully shown us how Parliament is currently
considering consolidating the various equality statutes within a single
measure. In its present form the Bill, by clause 19, adopts a de�nition of
indirect discrimination which Ms Monaghan suggests has a meaning similar
to her construction of regulation 3(1)(b). It is not in my view appropriate
for us to place any weight on what is still a draft measure, even if�which
I doubt�the submission is correct. But it is to be noted that the same
de�nition is used for all the listed forms of indirect discrimination, relating
to age, disability, gender reassignment, marriage and civil partnership, race,
religion or belief, sex and sexual orientation. One cannot help observing
that all of these apart from religion or belief are objective characteristics
of individuals; religion and belief alone are matters of choice. This case
has perhaps illustrated some of the problems which can arise when an
individual (or equally a group) asserts that a provision, criterion or practice
adopted by an employer con�icts with beliefs which they hold but which
may not only not be shared but may be opposed by others in the workforce.
It is not unthinkable that a blanket ban may sometimes be the only fair
solution.

Conclusion

41 I would dismiss this appeal.

CARNWATHLJ
42 I agree that the appeal should be dismissed for the reasons given by

Sedley LJ in paras 12—24. On the justi�cation issue, if it had arisen, I would
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not have felt it right to interfere with the conclusions of the expert tribunal
and Employment Appeal Tribunal, even if I had shared the concerns he
expresses in para 37. By the same token, I prefer to say nothing about the
issue of justi�cation on the narrower basis ( para 38), that not having been
addressed directly by the tribunal.

SMITH LJ
43 I agree with the judgment of Sedley LJ.

Appeal dismissed.

GF

Court of Appeal

Oakland vWellswood (Yorkshire) Ltd

[2009] EWCACiv 1094

2009 July 30 Rix, Smith,Moses LJJ

Employment � Transfer of undertaking � Protection of employees � Transferor in
administration � Employee becoming employed by transferee � Dismissal
within one year �Whether period of employment with transferor to be included
for purposes of continuous employment � Employment Rights Act 1996 (c 18),
ss 108(1), 218(2) � Transfer of Undertakings (Protection of Employment)
Regulations 2006 (SI 2006/246), reg 8(7)

The claimant�s employer entered administration after he had been employed by
the company for three years, and the respondent company took over its business,
employing �ve of its seven employees including the claimant. Before he had been
employed by the transferee for one year, the claimant was dismissed. At a
preliminary hearing the employment tribunal rejected his claim of unfair dismissal on
the ground that he had not been employed for one year, as required by section 108(1)
of the Employment Rights Act 19961, since regulation 4 of the Transfer of
Undertakings (Protection of Employment) Regulations 20062 did not apply to
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1 Employment Rights Act 1996, s 108(1): ��Section 94 does not apply to the dismissal of an
employee unless he has been continuously employed for a period of not less than one year ending
with the e›ective date of termination.��

S 218: see post, para 15.
2 Transfer of Undertakings (Protection of Employment) Regulations 2006, reg 4(1): ��. . . a

relevant transfer shall not operate so as to terminate the contract of employment of any person
employed by the transferor and assigned to the organised grouping of resources or employees
that is subject to the relevant transfer, which would otherwise be terminated by the transfer, but
any such contract shall have e›ect after the transfer as if originally made between the person so
employed and the transferee.��

Reg 8(7): ��Regulations 4 and 7 do not apply to any relevant transfer where the transferor is
the subject of bankruptcy proceedings or any analogous insolvency proceedings which have
been instituted with a view to the liquidation of the assets of the transferor and are under the
supervision of an insolvency practitioner.��
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Economic Commission for Europe 
Meeting of the Parties to the Convention on  
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in Environmental Matters 
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Twenty-ninth meeting 
Geneva, 21–24 September 2010 

  Report of the Compliance Committee on its  
Twenty-Ninth meeting 

  Addendum  

  Findings and recommendations with regard to communication 
ACCC/C/2008/23 concerning compliance by the United Kingdom of 
Great Britain and Northern Ireland 

  Adopted by the Compliance Committee on 24 September 2010 

 I. Background 

1. On 21 February 2008, Mr. Morgan and Mrs. Baker of Keynsham, United Kingdom, 
(hereinafter “the communicants”), represented by Mr. Paul Stookes of Richard Buxton 
Environmental & Public Law, submitted a communication to the Committee, alleging non-
compliance by the United Kingdom of Great Britain and Northern Ireland with its 
obligations under article 9, paragraph 4, of the Convention on Access to Information, 
Public Participation and Access to Justice in Environmental Matters (hereinafter “the 
Aarhus Convention” or “the Convention”).  

2. The communicants alleged that the Party concerned failed to ensure the availability 
of fair, equitable, timely and not prohibitively expensive review procedures in their private 
nuisance proceedings against Hinton Organics (Wessex) Ltd (hereinafter, “the operator”) 
seeking an injunction to prohibit offensive odours arising from the operator’s waste 
composting site near the communicants’ homes. Following the discharge (cancellation) of 
an interim injunction in respect of the offensive odours, the communicants were ordered to 
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pay the costs of the operator and added parties (the Environment Agency and Bath & North 
East Somerset Council) amounting to approximately £25,000. 

3. At its nineteenth meeting (5–7 March 2008), the Committee determined on a 
preliminary basis that the communication was admissible, subject to review following any 
comments from the Party concerned. 

4. The communication was forwarded to the Party concerned on 17 April 2008, 
together with a number of questions from the Committee. Also on 17 April 2008, the 
Committee wrote to the communicants seeking further background information regarding 
its communication.  

5. By letter dated 7 July 2008, the Party concerned requested the Committee to extend 
the five-month deadline for its response until the Court of Appeal delivered its judgement 
regarding an appeal of the costs order by the communicants.  

6. On 26 September 2008, the Committee wrote to the Party concerned indicating that, 
in light of the fact that the request related to some of the issues addressed in the 
communication which were currently subject to review by the Court of Appeal and that the 
communicant did not have objections to the extension of the time limit for the Party’s 
response, the Committee had agreed to postpone the deadline. At the same time, the 
Committee requested that the Party concerned provide to it by 31 October 2008 an initial 
response dealing with some of the questions posed in the Committee’s letter of 17  
April 2008.  

7. By letter dated 29 September 2008, the communicants provided their response to the 
Committee’s questions of 17 April 2008.  

8. On 30 October 2008, the Party concerned provided its initial response, including its 
answers to the questions posed by the Committee on 17 April 2008. Due to further 
postponement of the hearing of the communicants’ appeal in the Court of Appeal, the 
response of the Party concerned was provided before the matter of costs had been resolved 
in the national courts. On 22 May 2009, the Party concerned provided an amended version 
of its letter of 30 October 2008. 

9. On 24 March 2009, the communicants sent a further letter enclosing the judgement 
of the Court of Appeal dated 2 March 2009 regarding the communicants’ appeal of the 
costs order against them. By letter dated 26 March 2009, the Party concerned asked the 
Committee to close the case, on the grounds that the interim costs order complained of in 
the communication had been quashed by the judgement of the Court of Appeal and 
substituted with one which reserved the question of the operator’s costs until the end of the 
trial, and that the communicants’ remaining liability to pay the costs of the Environment 
Agency and Bath & North East Somerset Council in the amount of £5,130 had no deterrent 
effect. The communicants, by letter of 27 March 2009, objected to the request of the Party 
concerned and asked the Committee to proceed with the case.   

10. At its twenty-third meeting (31 March–3 April 2009), the Committee decided to 
proceed with the case and to discuss the substance of the communication together with 
communication ACCC/C/2008/27, which also concerned compliance by the United 
Kingdom with the provisions of article 9 of the Convention, at its twenty-fourth meeting 
(30 June–3 July 2009). Both the Party concerned and the communicants were informed of 
the Committee’s decision.  

11. By letter dated 12 May 2009, the Party concerned asked to postpone the planned 
discussion of communications ACCC/C/2008/23 and ACCC/C/2008/27 and to consider 
them later on, jointly with communication ACCC/C/2008/33. By letter of 14 May 2009, the 
communicants opposed the proposal to postpone the consideration of the communications. 
After considering the views of both parties and consulting with members of the Committee, 
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the Chair of the Committee decided to hold the discussions of the communications 
ACCC/C/2008/23 and ACCC/C/2008/27 at the twenty-fourth meeting. The Chair indicated 
that, in reaching this decision, he had been guided by the need to strike a balance between 
making progress in the processing of communications received some time ago and, on the 
other, the desire to group together discussions on different communications that dealt with 
common issues. 

12. On 22 May 2009, the Party concerned submitted a revised version of its letter  
of 30 October 2008. 

13. Also on 22 May 2009, the Committee received written submissions in respect of 
ACCC/C/2008/23, ACCC/C/2008/27 and ACCC/C/2008/33 from an observer, Coalition for 
Access to Justice for the Environment, a coalition of six environmental non-governmental 
organizations from the United Kingdom.1  

14. On 23 June 2009, the communicants presented written submissions clarifying the 
allegations set out in their communication. By letter of 23 June 2009, the Party concerned 
also provided additional written submissions for consideration by the Committee, setting 
out its view. 

15. The Committee discussed the communication at its twenty-fourth meeting, with the 
participation of representatives of both the Party concerned and the communicants. At the 
beginning of the discussion, the Committee confirmed the admissibility of the 
communication.  

16. After the discussion, additional information was provided by an agreed statement of 
the communicants and the Party concerned dated 22 July 2009. The communicants and the 
Party concerned provided further clarification on certain aspects of the case by letters  
of 23 and 30 July 2009, respectively. 

17. By letter dated 22 July 2009, the United Kingdom alleged that a member of the 
Committee had a conflict of interest with respect to communications ACCC/C/2008/23 and 
ACCC/C/2008/27. The Committee member concerned did not participate in the 
deliberations on the findings in this case. Further details regarding the United Kingdom’s 
allegation, the Committee’s response and the views of the communicants are set out in 
paragraphs 6–11 of the report of the twenty-fifth meeting of the Committee  
(22–25 September 2009).2   

18. The Committee began its deliberations on draft findings at its twenty-fifth meeting, 
following a very preliminary discussion at its twenty-fourth meeting, and continued its 
deliberations at its twenty-sixth meeting. By letter dated 9 March 2010, the Committee 
sought further clarification from the parties. The communicants provided the requested 
clarification on 12 and 13 April 2010, respectively. Following receipt of these 
clarifications, the Committee completed the preparation of draft findings. In accordance 
with paragraph 34 of the annex to decision 1/7, the draft findings were then forwarded for 
comments to the Party concerned and to the communicants on 7 June 2010. Both were 
invited to provide any comments by 4 July 2010. 

  
 1  The six members of the coalition are Friends of the Earth, WWF-UK, Greenpeace, the Royal Society 

for the Protection of Birds, Capacity Global and the Environmental Law Foundation. 
 2  Statements by the Committee, the Party concerned and the communicant are annexed to the report of 

the twenty-fifth meeting (ECE/MP.PP/C.1/2009/6) and can also be accessed at 
http://www.unece.org/env/pp/compliance/Compliance%20Committee/33TableUK.htm. 
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19. The communicants and the Party concerned provided their comments on the draft 
findings on 11 and 18 June 2010, respectively. The communicants provided additional 
comments by letter of 22 June 2010.  

20. At its twenty-ninth meeting (21–24 September 2010), the Committee proceeded to 
finalize its findings in closed session, taking account of the comments received. The 
Committee then adopted its findings and agreed that they should be published as an 
addendum to the report. It requested the secretariat to send the findings to the Party 
concerned and the communicants. 

 II. Summary of facts, evidence and issues3

21. The communication concerns a costs order awarded against the communicants upon 
the discharge of an interim injunction they had earlier been granted in respect of offensive 
odours emanating from the operator’s waste composting site near their homes. The 
communicants allege that they were subjected to unfair, inequitable and prohibitively 
expensive procedures in their private nuisance proceedings against the operator of the waste 
composting site contrary to the standards required by article 9, paragraph 4, of the 
Convention. In addition, the communicants allege that the demands from the Bath & North 
East Somerset Council and the Environment Agency for their costs to be paid forthwith and 
not to await the outcome of the trial amounted to non-compliance of the Party concerned 
with article 3, paragraph 8, of the Convention, which requires that persons exercising their 
rights in conformity with the Convention are not to be penalized in any way for their 
involvement. 

22. According to both the communicants and the Party concerned, there are other 
procedural routes in the United Kingdom enabling members of the public to challenge 
odour nuisance other than private nuisance proceedings. In respect of the case presented by 
the communicants, they include, inter alia, the following:  

(a) Summary proceedings by persons aggrieved by statutory nuisances under 
section 82 of the Environmental Protection Act 1990; 

(b) A complaint to the Parliamentary Ombudsman or Local Government 
Ombudsman about the Environment Agency or the Council, respectively; 

(c) An application for judicial review to challenge administrative actions or 
failure to take such actions by the Environment Agency or the Council; and 

(d) A private prosecution (this right is preserved by section 6 (1) of the 
Prosecution of Offences Act of 1985). 

23. According to the communicants, a private nuisance action was considered the most 
effective course of action in this case, inter alia, because they had legal expenses insurance 
for it. 

24. The operator’s recycling and composting site is located near a residential road and a 
few hundred meters from the communicants’ homes. A planning permission was granted 
for this site by the Council in 1999 and was to expire in April 2010. A waste management 
licence was issued in January 2001 by the Environment Agency. The Agency and the 
Council are the two primary environmental regulators of the site.  

  
 3  This section summarizes only the main facts, evidence and issues considered to be relevant to the 

question of compliance, as presented to and considered by the Committee. 
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25. During recent years, the activities of the operator were the subject of numerous 
complaints by residents to the Agency and Council, especially in respect of odours 
emanating from the composting processes. In response to such complaints, a number of 
enforcement actions have been taken by the regulators, including compliance notices, 
warning letters and cautions. The Agency also brought proceedings against the operator in 
the Magistrates’ Court, resulting in fines being imposed on the operator by the Court on 
two occasions (£4,000 plus costs of £1,200 in January 2005 and £3,000 plus costs of £2,960 
in March 2009). There is disagreement between the parties as to whether the enforcement 
actions taken by the regulators with regard to the operator have been adequate. In the 
communicants’ view, the Agency and the Council have failed to protect local residents and 
to properly regulate the site, while the position of the Party concerned is that the regulators 
have taken enforcement action against the operator where, in their judgement, it was 
proportionate and appropriate to do so. 

26. In July 2006, the communicants began their own private nuisance proceedings for an 
injunction and damages. On 9 November 2007, an interim injunction was granted by the 
High Court. The terms of the injunction prohibited the defendant from “causing odours” in 
the vicinity of the claimants’ properties “at levels that are likely to cause pollution of the 
environment or harm to human health or serious detriment to the amenity of the locality 
outside the boundary, as perceived by an authorized officer of [either the Agency or the 
Council].” 

27. The above formulation of the injunction followed substantially the wording of the 
condition in paragraph 5.2.2 of the operator’s waste management licence, but made it 
specific to odours on the properties owned and occupied by the communicants. Also, it 
specified that whether such odours caused pollution of the environment, harm to human 
health or serious detriment to amenity was to be perceived by an authorized officer of the 
Agency and the Council. The Agency and Council were not consulted before the interim 
injunction order was made. While the operator opposed the granting of an order for an 
injunction, there is no evidence before the Committee that the operator objected to the 
Agency and the Council being named in the order. 

28. Upon being informed by the communicants and the operator of the terms of the 
interim injunction, the Agency and Council wrote to the Court expressing concerns about 
the possible conflict between their statutory functions as regulators and their position as “de 
facto arbiters” of breaches of the injunction in the private dispute between the 
communicants and the operator of the site. They invited the parties to the dispute to agree to 
amend the order of 9 November 2007, by deleting the reference to them in the formulation 
of the injunction, and suggested as an alternative to substitute it by a reference to 
independent experts agreed upon by the operator and the communicants. In correspondence 
labelled as “without prejudice”, the communicants invited the operator to nominate experts, 
but the operator rejected this proposal as unworkable. Being “without prejudice” that 
correspondence was not put before the High Court. By a judgement dated 21  
December 2007, the High Court discharged the interim injunction on the ground that it 
would be unworkable without some objective means of assessment. In respect of the 
suggestion that the reference to the Council and Agency could be replaced by a reference to 
an independent expert, the High Court commented: “That in my view would be appropriate 
if, but only if, there was an agreement between the claimants and the defendant as to the 
identity of such a person. That is not the position….” 

29. Following the discharge of the interim injunction, in an order dated 21  
December 2007, the Court ordered the communicants to pay the costs of the added parties 
(the Agency and Council) in the amount of £5,130 and the defendant’s costs as assessed on 
the standard basis. The defendant’s costs were estimated to be £19,190. 

5  
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30. The communicants sought leave to appeal the costs order of 21 December 2007 on 
the grounds, inter alia, that the order was “unfair and prohibitively expensive” and therefore 
contrary to article 9, paragraph 4, of the Aarhus Convention. Initially the communicants 
sought leave to appeal the costs order in favour of both the operator and the Agency and 
Council. Subsequently, the communicants narrowed the ground of their appeal so as to seek 
the dismissal of the costs order in favour of the operator in its entirety, and the costs order 
in favour of the Agency and Council regarding liability, but not regarding quantum.  

31. The communicants allege that they chose not to challenge the quantum aspect of the 
costs order in favour of the Agency and Council following correspondence from the 
Agency in which the latter indicated that it would be seeking further costs if it had to appear 
before the Court of Appeal.  

32. The communicants were initially refused leave to appeal the costs order but this was 
ultimately granted and their appeal was heard, together with an appeal by the operator on an 
issue not within the scope of the Convention, on 2 and 3 February 2009. 

33. In its judgement of 2 March 2009, the Court of Appeal set aside the costs order 
requiring the communicants to pay the defendants’ costs. In making its decision, it noted 
that the High Court judge had found that the balance of convenience lay in some form of 
interim protection, damages not being an adequate remedy. It also noted that the 
communicants had been willing to agree to replace the regulators in the interim injunction 
with independent experts, and had invited names from the operator, who had rejected the 
proposal out of hand as unworkable. The Court of Appeal held that, in a case of this kind, 
where the merits of the interim application were so closely tied up with the merits of the 
case overall, “the correct order would have been to reserve the defendant’s costs of the 
interim application (including the costs of the hearings on 9th November and 21st 
December 2007) to the trial judge”. The Court made some general observations on the 
application of the Convention in the United Kingdom which had been raised by the 
communicants, although it did not use the Convention as a basis for its decision as the 
Convention had not been raised before the judge in the High Court.  

34. In paragraph 17 of the judgement, the Court of Appeal noted that the communicants 
had asked it to consider whether it was outside the Court’s proper discretion to order the 
Claimant to pay the costs of the authorities. However, the judgement itself did not address 
the issue of liability for the Agency and Council’s costs at length, but rather noted in 
paragraph 53: 

 For reasons we have explained, the order in favour of the two authorities has not 
been the subject of argument, but in any event we would find it hard to see any 
objection to it. There being no appeal from the judge’s decision that they were 
wrongly included in the order, they were entitled to their costs on ordinary 
principles. Since they would be no longer involved as parties to the case, it was 
obviously appropriate to deal with them then and there. 

35. The Court of Appeal allowed both the communicants’ and the operator’s appeals.4 
The Court of Appeal order dated 2 March 2009, which accompanied the Court of Appeal’s 
judgement, stated in paragraph 3: “The interim costs order made by His Honour Judge 
Seymour QC on 21st December 2007 is set aside and replaced by an order that costs be 
reserved to the trial judge.” 

36. By letter dated 5 March 2009, the Agency and Council wrote to the registry of the 
Court of Appeal asking that paragraph 3 of the Court Order of 2 March 2009 be amended to 

  
 4  As noted at paragraph 32 above, the operator’s appeal is not within the scope of the Convention. 
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reflect paragraph 74 of the Court of Appeal’s judgement which stated that: “Both appeals 
are accordingly allowed. For the interim costs order there will be substituted an order 
reserving the costs of the defendant to the trial judge.” 

37. The communicants objected to the Agency and Council’s request, indicating that 
their view was that the Order was correct as it stood, i.e., that the costs order regarding both 
the operator and the authorities was set aside and reserved to trial.  

38. On 19 March 2009, the Court of Appeal amended paragraph 3 of the Court Order of 
2 March 2009 (set out in para. 35 above) to reflect paragraph 74 of the judgement of 
2 March 2009, so that paragraph 3 of the amended Court Order stated: “Paragraph 3 of the 
interim costs order made by His Honour Judge Seymour QC on 21st December 2007 is set 
aside and replaced by an order that the costs of the Defendant be reserved to the trial 
judge.” 

39. On 2 April 2009, the communicants, through their solicitor, wrote to the Agency and 
the Council, enclosing payment of £5,130 plus interest in accordance with the order of 21 
December 2007. 

40. The communicants allege that the conduct of the Agency and Council, in pursuing 
the communicants for the costs of their participation in the proceedings regarding the 
discharge of the injunction on 21 December 2007, instead of awaiting the outcome of the 
main trial, constitutes a breach of article 3, paragraph 8, of the Convention. The 
communicants assert that by doing so the public authorities have penalized the 
communicants for seeking to exercise their rights under the Convention.  

41. The communicants also allege that they were subjected to unfair, inequitable and 
prohibitively expensive procedures in their private nuisance proceedings in contravention 
of the United Kingdom’s obligations under article 9, paragraph 4 of the Convention. The 
Committee notes that at the discussion in open session at its twenty-fourth meeting, the 
communicants’ representative acknowledged that the order of £5,130 plus interest was not 
in fact prohibitively expensive in this case, while observing that a similar order might be 
prohibitively expensive in other circumstances. 

 III. Consideration and evaluation by the Committee 

  General considerations  

42. The United Kingdom deposited its instrument of ratification of the Convention  
on 23 February 2005. The Convention entered into force for the United Kingdom on 24 
May 2005. 

  Private nuisance proceedings — article 9, paragraph 3  

43. Before the Committee is able to consider whether the Party concerned has complied 
with the requirements of article 9, paragraph 4, of the Convention, it must establish that the 
procedures referred to in the communication fall within the scope of article 9, paragraph 3, 
of the Convention.  

44. Article 9, paragraph 3, of the Convention requires each Party to ensure that, where 
they meet the criteria, if any, laid down in its national law, members of the public have 
access to administrative or judicial procedures to challenge acts and omissions by private 
persons and public authorities which contravene provisions of its national law relating to 
the environment. In their legal proceedings against the operator, the communicants allege 
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that the operator is in breach of the United Kingdom’s private nuisance law. The question 
for the Committee is whether a breach of the United Kingdom’s law of private nuisance 
should be considered a contravention of provisions of its national law relating to the 
environment. 

45. Private nuisance is a tort (civil wrong) under the United Kingdom’s common law 
system. A private nuisance is defined as an act or omission generally connected with the 
use or occupation of land which causes damage to another person in connection with that 
other’s use of land or interference with the enjoyment of land or of some right connected 
with the land. The Committee finds that in the context of the present case, the law of private 
nuisance is part of the law relating to the environment of the Party concerned, and therefore 
within the scope of article 9, paragraph 3, of the Convention.  

46. The Committee, having found that article 9, paragraph 3, of the Convention is 
applicable to the law of private nuisance in the context of the present case, also finds that 
article 9, paragraph 4, requiring that the procedures referred to in paragraph 3 shall provide 
adequate and effective remedies, including injunctive relief as appropriate, and be fair, 
equitable, timely and not prohibitively expensive, is thereby also applicable.  

47. The Committee notes that the Party concerned acknowledges that private nuisance 
proceedings in the context of the present case are within the scope of article 9, paragraph 4, 
of the Convention. 

  Costs order of 21 December 2007 — article 9, paragraph 4  

48. The communicants allege that, in their case, the judicial procedures for private 
nuisance were unfair, inequitable and prohibitively expensive, in breach of article 9, 
paragraph 4, of the Convention. In this regard, they point to: 

(a) The costs order of 21 December 2007, under which the communicants were 
held to be liable for £5,130, representing the costs of the Agency and the Council as added 
parties;  

(b) The fact that the costs order of 21 December 2007 ordered the communicants 
to pay the whole of the Council and Agency’s claimed costs, while the operator was not 
ordered to contribute at all; and 

(c) The fact that the Council and Agency demanded that their costs be paid 
forthwith, rather than awaiting the outcome of the main trial.  

49. With respect to the communicants’ allegations that the costs order of 21 December 
2007 of £5,130 plus interest was prohibitively expensive under article 9, paragraph 4, the 
Committee finds that the quantum of the order was not prohibitively expensive in this case. 
This was also acknowledged by the representative of the communicants. 

50. With regard to the communicants’ allegation that the costs order of £5,130 plus 
interest was unfair and inequitable under article 9, paragraph 4, the Committee notes that 
the High Court granted the interim injunction order on 9 November 2007, having been 
satisfied that there was a “serious issue to be tried” as to whether odours from the 
defendant’s premises were interfering with the claimants’ enjoyment of their properties, 
and that damages would not be an adequate remedy. The reason that the interim injunction 
was discharged on 21 December 2007 was not because the communicants’ case no longer 
contained a serious issue to be tried, but rather because the Court held that it had itself erred 
in naming the Council and Agency to adjudicate the terms of the injunction. In paragraph 
15 of the judgement of 21 December 2007, the High Court noted: 
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 It has been suggested that it might be possible to substitute, for the references to “an 
authorized officer of the Environment Agency or an authorized officer of the 
Council”, some independent expert. That in my judgement would be appropriate if, 
but only if, there was an agreement between the claimants and the defendant as to 
the identity of such a person. That is not the position. 

51. In paragraph 11 of its judgement of 2 March 2009, the Court of Appeal comments 
on the events leading up to the hearing on 21 December 2007: 

 [The Council and Agency] wrote to the parties reiterating their concern about the 
potential for conflict between their statutory functions, and their position as “de 
facto arbiters” of breaches of the injunction. They invited the parties to agree to 
amend the order by deleting the reference to them, and suggested that an alternative 
might be to substitute a reference to an agreed independent expert. The claimants 
accepted this proposal in principle and wrote to the defendants inviting them to 
propose names of three possible experts. The defendants replied that they did not see 
how such an appointment would “work in practice or assist the parties generally”. 
They considered that the only “sensible and effective” way to resolve the issues was 
to proceed to trial as soon as possible. 

52. The above excerpt of the Court of Appeal’s judgement makes it clear that if the 
operator had cooperated with the communicants’ invitation (at the Council and Agency’s 
suggestion) to name an alternative expert, the injunction may have been varied by consent 
without the need for the Council and Agency to incur the costs of instructing counsel to 
attend the Court of Appeal hearing. Thus, it was the operator’s refusal to cooperate in 
naming an expert that led to the Council and Agency having to attend the hearing on 
21 December 2007, incurring the £5,130 legal costs as a result. In these circumstances, the 
Committee considers that the Court of Appeal’s subsequent order that the communicants 
pay the whole of the Council and Agency’s legal costs (without the operator being ordered 
to contribute at all) was unfair and inequitable and constitutes stricto sensu non-compliance 
with article 9, paragraph 4, of the Convention, also given the fact that the Court could have 
decided to reserve the whole of the costs issue to the trial judge. The trial judge may have 
been in a better position to ascertain what allocation of cost would be fair and equitable 
given the overall proceedings of the case. However, taking into consideration that no 
evidence has been presented to substantiate that the non-compliance in this case was due to 
a systemic error, the Committee refrains from presenting any recommendations.  

  Agency and Council’s pursuit of costs — article 3, paragraph 8 

53. With regard to the communicant’s allegation under article 3, paragraph 8, the 
Committee has taken into consideration the events leading up to the application for the 
interim injunction, the order for the interim injunction dated 7 November 2008, the 
judgement of 21 December 2007 discharging the interim injunction, correspondence 
between the communicants and the Environment Agency in the period from November 
2008 to January 2009, the judgement and order of the Court of Appeal dated 2 March 2009 
and the correspondence between the Civil Appeals Office and the communicants and the 
Environment Agency of March 2009. In the light of the agreement between the 
communicants and the Environment Agency recorded in the correspondence of 14 and 
16 January 2009, the Court of Appeal’s judgement of 2 March 2009 (notably, para. 53), and 
the order of the court as amended on 19 March 2009, the Committee finds that the seeking 
of the costs by the Environment Agency does not amount to the communicants being 
penalized within the meaning of article 3, paragraph 8, of the Convention in this case. The 
Committee does not exclude, however, that pursuing costs in certain contexts may be 
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unreasonable and amount to penalization or harassment within the meaning of article 3, 
paragraph 8.  

  Assisting the public to seek access to justice — article 3, paragraph 2 

54. Although it was not raised by the communicants, the Committee considers that the 
United Kingdom’s compliance with article 3, paragraph 2, of the Convention warrants 
scrutiny in this case. Article 3, paragraph 2, states that “each Party shall endeavour to 
ensure that officials and authorities assist and provide guidance to the public in, inter alia, 
seeking access to justice in environmental matters”. While not going so far as to make a 
finding of non-compliance on this ground, the Committee has some doubts that the conduct 
of the Party concerned in this matter meets its obligation to endeavour to ensure that 
officials and authorities assist the public in seeking access to justice in environmental 
matters. The communication was forwarded to the Party concerned in April 2008. It was 
thus already aware of this case by the time the authorities sought immediate payment of the 
costs awarded to them rather than accepting the communicants’ offer to place them in an 
interest-bearing account pending the outcome of the substantive proceeding. The 
authorities’ demand for immediate payment did not assist the communicants in seeking 
access to justice. It was open to the Party concerned to intervene in this matter to assist the 
communicants, e.g., by asking the authorities to accept the costs be paid into an interest-
bearing account, but there is no evidence before the Committee that they did so.  

 IV. Conclusions 

55. Having considered the above, the Committee adopts the findings set out in the 
following paragraphs. 

56. With regard to the communicants’ allegation under article 3, paragraph 8, the 
Committee finds that the seeking of the costs by the Environment Agency did not amount 
to the communicants being penalized within the meaning of article 3, paragraph 8, in this 
case. 

57. With respect to the communicants’ allegations that the costs order of 21 December 
2007 of £5,130 plus interest was prohibitively expensive under article 9, paragraph 4, the 
Committee finds that the quantum of the order was not prohibitively expensive in this case. 

58. In respect of the requirements of article 9, paragraph 4, for procedures referred to in 
paragraph 3 to be fair and equitable, related to the fact that in the above circumstances 
where the communicants were ordered to pay the whole of the costs while the operator was 
not ordered to contribute at all, the Committee finds that this constitutes stricto sensu non-
compliance with article 9, paragraph 4.  

59. Taking into consideration that no evidence has been presented to substantiate that 
the non-compliance with article 9, paragraph 4, was due to a systemic error, the Committee 
refrains from presenting any recommendations in the present case. 
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  Findings and recommendations with regard to communication 
ACCC/C/2008/27 concerning compliance by the United Kingdom of 
Great Britain and Northern Ireland 

  Adopted by the Compliance Committee on 24 September 2010 

 I. Background 

1. On 18 August 2008, Cultra Residents’ Association (hereinafter, “the communicant”) 
submitted a communication to the Committee, alleging non-compliance by the United 
Kingdom of Great Britain and Northern Ireland with its obligations under articles 3, 7 and 9 
of the Convention on Access to Information, Public Participation in Decision-making and 
Access to Justice in Environmental Matters (hereinafter, “the Aarhus Convention” or “the 
Convention”). 

2. The communicant alleged that the Party concerned failed to comply with article 3 of 
the Convention by making the decision to expand Belfast City Airport operations through a 
“private” Planning Agreement, a type of instrument enforceable only between its 
contracting parties and which allows the public no right of appeal other than judicial 
review. The communicant also alleged that, in making the Planning Agreement, the Party 
concerned failed to comply with the public participation requirements under the 
Convention, in particular by opting for an “examination in public” instead of a public 
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inquiry. In addition, the communicant alleged that its rights under article 9 of the 
Convention were violated when it was ordered to pay the full costs (£39,454) of the 
Department of Environment for Northern Ireland (hereinafter, “the Department of 
Environment”) following the dismissal of its application for judicial review proceedings. 

3. The communication was forwarded to the Party concerned on 26 September 2008, 
together with a number of questions from the Committee, following a preliminary 
determination by the Committee at its twenty-first meeting (17–19 September 2008) that it 
was admissible. The communicant was also asked to answer certain questions to clarify its 
allegations of non-compliance by the United Kingdom with the Convention, inter alia, 
concerning the prohibitive nature of the costs and the reduced public participation 
possibilities in the examination in public procedure. 

4. The Party concerned provided answers to the Committee’s questions in a letter  
dated 26 February 2009. The communicant replied to the questions posed by the Committee 
by a letter of 26 March 2009.   

5. At its twenty-third meeting (31 March–3 April 2009), the Committee decided to 
discuss the substance of the communication together with communication 
ACCC/C/2008/23, which also concerned compliance by the United Kingdom with the 
provisions of article 9 of the Convention, at its twenty-fourth meeting (30 June–3  
July 2009), and informed the Party concerned and the communicant about its decision.  

6. By letter dated 12 May 2009, the Party concerned requested to postpone the planned 
discussion of communications ACCC/C/2008/23 and ACCC/C/2008/27 so that they would 
be considered at the same time as communication ACCC/C/2008/33. The communicant, by 
letter dated 20 May 2009, opposed the proposal to postpone the discussion of 
communication ACCC/C/2008/27. After considering the views of both parties, the Chair of 
the Committee decided to hold the discussions on communications ACCC/C/2008/23 and 
ACCC/C/2008/27 at its twenty-fourth meeting. 

7. On 22 May 2009, the Committee received written submissions in respect of 
ACCC/C/2008/23, ACCC/C/2008/27 and ACCC/C/2008/33 from an observer, Coalition for 
Access to Justice for the Environment (hereinafter, “CAJE”), a coalition of six 
environmental non-governmental organizations from the United Kingdom.1  

8. On 17 June 2009, the Party concerned provided additional written submissions for 
consideration by the Committee clarifying certain aspects of its response to the 
communication.  

9. The Committee discussed the communication at its twenty-fourth meeting, with the 
participation of representatives of both the Party concerned and the communicant. At the 
beginning of the discussion, the Committee confirmed the admissibility of the 
communication. 

10. After the open discussion of the communication at the Committee’s meeting, both 
the communicant and the Party concerned provided additional written submissions 
regarding certain points canvassed at that meeting. These included consideration of whether 
the activities at issue might fall within the scope of article 6 of the Convention. By letter 
dated 10 July 2009, the communicant provided further details of its position with respect to 
the alleged non-compliance by the Party concerned with article 6.  

  
 1  The six members of the coalition are Friends of the Earth, WWF-UK, Greenpeace, the Royal Society 

for the Protection of Birds, Capacity Global and the Environmental Law Foundation. 
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11. By letter dated 22 July 2009, the Party concerned set out its view that article 6 was 
not engaged in this case.   

12. In the same letter dated 22 July 2009, the United Kingdom alleged that a member of 
the Committee had a conflict of interest with respect to communications ACCC/C/2008/23 
and ACCC/C/2008/27. The Committee member concerned did not participate in the 
deliberations on the findings in this case. Further details regarding the United Kingdom’s 
allegation, the Committee’s response and the views of the communicant are set out in 
paragraphs 6–11 of the report of the twenty-fifth meeting of the Committee (22–25 
September 2009) (ECE/MP.PP/C.1/2009/6).   

13. By letters dated 16 July 2009 and 20 January, 18 March and 20 May 2010, CAJE 
wrote to the Committee providing additional information for its consideration for the 
communication at issue. 

14. The Committee began its deliberations on draft findings at its twenty-fifth meeting, 
following a very preliminary discussion at its twenty-fourth meeting, and completed the 
preparation of draft findings following its twenty-eighth meeting. In accordance with 
paragraph 34 of the annex to decision 1/7, the draft findings were then forwarded for 
comments to the Party concerned and to the communicant on 25 August 2010. Both were 
invited to provide any comments by 22 September 2010. 

15. By letter of 14 September 2010, CAJE forwarded an August 2010 update of the  
May 2008 report “Ensuring Access to Environmental Justice in England and Wales” (the 
Sullivan Report) together with its comments on the draft findings.  

16. The communicant and the Party concerned provided their comments on the draft 
findings on 19 and 22 September 2010, respectively.  

17. At its twenty-ninth meeting (21–24 September 2010), the Committee proceeded to 
finalize its findings in closed session, taking account of the comments received. The 
Committee then adopted its findings and agreed that they should be published as an 
addendum to the report. It requested the secretariat to send the findings to the Party 
concerned and the communicant. 

 II. Summary of facts, evidence and issues2

18. The communication concerns the alleged failures by the Party concerned to provide 
for public participation in accordance with article 6 and 7 of the Convention in the decision-
making process on a proposed increase of the operations at Belfast City airport. In addition, 
the communication concerns the alleged failure of the Party concerned to ensure access to 
administrative or judicial procedures that are not prohibitively expensive in accordance 
with article 9, paragraph 4, of the Convention in relation to the communicant’s attempt to 
challenge a decision of the Department of the Environment and a recommendation by an 
examination in public panel. The communicant also alleges that the Party concerned is in 
breach of its obligations under article 3, paragraph 1, of the Convention to establish and 
maintain a clear, transparent and consistent framework to implement the provisions of the 
Convention. 

19. The decision-making process in question concerns a proposal to expand the 
operations at Belfast City Airport. The future growth of the airport was considered in the 
“Belfast Harbour Local Plan 1990 to 2005”, prepared under the auspices of the “Belfast 

  
 2  This section summarizes only the main facts, evidence and issues considered to be relevant to the 

question of compliance, as presented to and considered by the Committee. 
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Urban Area Plan 2001”. At the time, it was subject to public participation through a public 
inquiry which was opened on 23 October 1990 and closed on 14 January 1991.  

20. In March 2003, the Belfast City Airport management applied to the Department of 
the Environment under article 41 of the Planning (Northern Ireland) Order 1991 for 
determination of the question whether an increase in the seats for sale at the airport  
from 1.5 million to 2.5 million in any 12-month period would require planning permission. 
At that time, operators using the airport were not permitted to offer for sale more than 1.5 
million seats on scheduled flights in any 12-month period according to the Planning 
Agreement of 22 January 1997. The application referred to a forecast 50 per cent increase 
in passenger numbers over the next decade and also indicated a forecast of 3 million 
passengers by 2018. 

21. By letter dated 30 June 2003, the Department of the Environment informed Belfast 
City Airport of its determination issued pursuant to article 41 of the Planning (Northern 
Ireland) Order 1991 that an application for planning permission was not required on the 
basis that an increased offer of seats for sale did not constitute development as defined in 
that act. The determination clarified that the decision-making on the proposed activity 
would be made through the formal review of relevant revisions of the existing Planning 
Agreement of 22 January 1997, and that it was not subject to environmental impact 
assessment procedure according to the Planning (Environmental Impact Assessment) 
Regulations (Northern Ireland) 1999. The determination was not subject to public 
participation and the public was not informed of the determination at that time. 

22. On 6 July 2004, the Belfast City Airport management made a submission to the 
Department of the Environment requesting the formal review of the Planning Agreement 
which governed its operations. The review commenced on 19 November 2004 with a public 
consultation process to decide on whether a public inquiry should be held. The Department 
of the Environment launched the consultation by inviting specific comments from relevant 
Councils as well as other key public representatives, stakeholders, local residents’ groups 
and other interest groups. At the end of the consultation process, in October 2005, the 
Environment Minister announced that the next step in the process would be an examination 
in public (EiP) conducted by an independent panel.  

23. In January 2006, the independent panel was appointed to conduct this EiP and, 
according to the terms of reference, the EiP panel was requested, inter alia, to have regard 
to representations made in respect of the public consultation exercise. While exercising this 
function it identified the following persons as the principal interested parties: the 
Department for Regional Development (interests include “noise” and the “Forum”), the 
Department of the Environment (interests include the Planning Agreement and 
environmental issues), the airport operator, the airlines, residents’ groups and bodies 
representing the public and business at large, including Belfast City Council (BCC), North 
Down Borough Council (NDBC), the General Consumer Council for Northern Ireland 
(Consumer Council) and the Confederation of British Industry (CBI).  

24. Preliminary meetings were held in March and May 2006 and a substantive hearing 
was held on 14 and 15 June 2006. The communicant attended and made representations 
during the various hearings in public. During the EiP, the public learned of the June 2003 
determination for the first time.3 The EiP panel report, including recommendations on the 
future content of the Planning Agreement, was published on 12 December 2006. One of the 
recommendations by the panel related to the restriction regarding seats for sale at Belfast 
City Airport. It recommended that this limit should be increased to 2 million (paras 5.6.37 

  
 3  As noted by the Court of Appeal in its judicial review decision, 7 November 2007, paragraph 12. 
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and 7.1.11). Its recommendation was made as subject to the following terms: (a) the 
establishment of a forecasting and scrutiny system; and (b) the airport operator committing 
to install a noise and track keeping system.  

25. Together with four other local residents’ associations, the communicant sought to 
challenge the Department of Environment’s determination of 30 June 2003 and the EiP 
panel report before the High Court, Northern Ireland Queen’s Bench Division. In respect of 
the Department of the Environment’s determination of June 2003, they alleged that the 
Department had erred in law in convening an EiP to consider amendments to the 1997 
Planning Agreement. The applicants contended that the proper action would have been a 
formal planning application and new Environmental Impact Assessment and/or a public 
inquiry pursuant to Article 31 of the Planning (Northern Ireland) Order 1991. They 
requested an order from the High Court quashing the Department’s June 2003 
determination. The applicants also contested the recommendation made in  
paragraphs 5.6.37 and 7.1.11 of the EiP panel report that seats for sale from Belfast City 
Airport should be increased from 1.5 million per annum to 2 million per annum.  

26. On 29 March 2007, the High Court granted the applicants leave to proceed with the 
case. The judge also held that the recommendation of the EiP panel was a decision capable 
of judicial review.  

27. Following the hearing, by order dated 7 November 2007, the High Court dismissed 
the application in respect of both the recommendation of the EiP panel report and the 
determination of the Department of the Environment of 30 June 2003. Upon the dismissal 
of their application, the High Court ordered the applicants to pay the full fees and outlay of 
the Department of the Environment, totalling £39,454. 

28. On 14 October 2008, Belfast City Airport and the Department for the Environment 
signed an amended Planning Agreement. The new agreement increases the permitted seats 
for sale allocation from 1.5 million to 2 million in any 12-month period. 

29. The communicant alleges that the Party concerned is in breach of article 3, 
paragraphs 1 and 8, article 7 and article 9, paragraph 4, of the Convention. The 
communicant alleges that the Party concerned has breached its obligation under article 3, 
paragraph 1, in two main respects. First, it alleges that the use by the Party concerned of a 
“private” Planning Agreement to control operations at Belfast City Airport is a breach of 
article 3, paragraph 1, of the Convention to provide a clear and transparent framework to 
implement the provisions of the Convention because this type of instrument does not 
require an environmental impact statement, is enforceable only between its contracting 
parties and allows the public no right of appeal other than judicial review. Second, the 
communicant claims that the Party concerned acted in a non-transparent manner regarding 
the development of the airport. For example, the communicant points to the report of the 
EiP panel, which, in paragraph 6.4.5 (p. 91) states that: “some of the earlier replies [the 
residents’ groups] received from the Departments were, in the Communicant’s view, rather 
vague, evasive and not very helpful. This will have done little to encourage development of 
the openness and trust on which the success of the whole consultative process of [Belfast 
City Airport] depends.” 

30. With respect to article 7, the communicant alleges that the 30 June 2003 
determination by the Department of the Environment was in breach of article 6,  
paragraph 3, in conjunction with article 7, of the Convention as it permitted the 2008 
Planning Agreement to increase the number of seats for sale without the possibility for 
public participation at that stage. It alleges that the determination excluded the proposed 
activity from an environmental impact assessment and relevant opportunities for the public 
to participate in the decision-making process. The communicant also alleges that article 6, 
paragraph 4, in conjunction with article 7, has been violated by the Party concerned through 
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its choosing the EiP procedure instead of a public inquiry. The EiP procedure prevented all 
options being presented and effective public participation on the proposed expansion of the 
operations at Belfast City Airport.  

31. In addition, the communicant alleges that the Party concerned has failed to ensure 
access to administrative or judicial procedures that are not prohibitively expensive in 
accordance with article 9, paragraph 4, of the Convention in relation to the communicant’s 
application for judicial review of the June 2003 determination and one of the 
recommendations of the EiP panel. The communicant also alleges that the Party concerned, 
by pursuing its full costs of defending the judicial review proceedings, has penalized the 
communicant in breach of article 3, paragraph 8 of the Convention.  

32. In response to the communicant’s allegations, the Party concerned takes the view 
that article 7 of the Convention is not engaged with respect to the expansion of operations 
of the Belfast City Airport, since there is no relevant plan, programme or policy relating to 
the environment. Moreover, even if either article 6 or 7 were applicable to the decision to 
expand the operations of the Belfast City Airport, there has been no breach of the public 
participation requirements under the Convention. In respect of the costs order of £39,454 
against the communicant, the Party concerned considers that this was neither deterrent nor 
prohibitive, taking into account the involvement of five residents’ associations and the 
number of their members. The Party concerned does not consider that there are any grounds 
for a complaint under article 3.    

 III. Consideration and evaluation by the Committee 

  General considerations  

33. The United Kingdom deposited its instrument of ratification of the Convention  
on 23 February 2005. The Convention entered into force for the United Kingdom on 24 
May 2005.  

  Adoption of amended “Planning Agreement” — article 6 and/or  
article 7 

34. The communication refers to a number of consecutive actions by the Department of 
the Environment that affected the decision-making on the proposed expansion of the 
operations at Belfast City Airport. Noting that some of the activities described in the 
communication took place prior to the Convention’s entry into force for the United 
Kingdom, the Committee is focusing on the activities that took place after 24 May 2005. 
However, as pointed out by the Committee in its previous findings, in determining whether 
or not to consider certain domestic procedures initiated before the entry into force of the 
Convention for the Party concerned, it will consider whether significant events of those 
processes had taken place since the Convention’s entry into force (cf. 
ECE/MP.PP/C.1/2005/2/Add.2, para. 4, findings and recommendations with regard to 
communication ACCC/C/2004/02).  

35. After reviewing the written submissions of the parties and having the benefit of 
hearing from both parties at the Committee’s twenty-fourth meeting, the Committee 
considers that there are two decisions that are particularly significant to the obligations of 
the Party concerned under the Convention to provide for public participation in this case.  

36. The first significant decision is the determination by the Department of the 
Environment in June 2003 that the proposal to expand the operations at the Belfast City 
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Airport did not require planning permission and was not subject to an environmental impact 
assessment procedure. The June 2003 determination was taken almost two years before the 
Convention entered into force for the United Kingdom. Other relevant decisions relating to 
the proposed activity on the level of plans, programmes or policies — e.g., Belfast Harbour 
Local Plan 1990 to 2005, the Belfast Urban Area Plan 2001 — took place even earlier. 
Because the June 2003 determination took place before the Convention entered into force, 
the Committee does not consider further whether this determination was in line the 
Convention’s requirements on public participation.     

37. The second significant decision is the adoption of the amended Planning Agreement 
on 14 October 2008. The adoption of the amended Planning Agreement raised the 
permitted seats for sale allocation from 1.5 million to 2 million in any 12-month period. 
This decision was taken after the Convention had entered into force for the Party 
concerned. The Committee has considered whether the adoption of the amended Planning 
Agreement is a decision within either article 6 or article 7 of the Convention. 

38. Because the amended Planning Agreement does not fit within any of the activities 
listed in annex I to the Convention, the Committee finds that the adoption of the amended 
Planning Agreement is not a decision within the scope of article 6, paragraph 1 (a) of the 
Convention. Paragraph 8 (a) of annex I is the only paragraph of the annex relating to 
airports, but it concerns the construction of airports with a basic runway length of 2,100 
metres or more. At the time of the events in question, the Belfast City Airport’s runway  
was 1,829 metres, which is below the threshold set out in annex I. The amended Planning 
Agreement of 14 October 2008 concerned an increase in the number of permitted seats for 
sale. As noted in paragraph 22 above, the amended Planning Agreement did not change the 
existing runway length of the airport.  

39. Paragraph 20 of annex I covers any activity not covered by the other paragraphs of 
the annex where public participation is provided for under an environmental impact 
assessment (EIA) procedure in accordance with national legislation. The Committee 
understands that the relevant legislation specifying which activities in Northern Ireland are 
subject to an EIA procedure is the Planning (Environmental Impact Assessment) 
Regulations (Northern Ireland) 1999. For the purposes of those regulations, an “EIA 
development” means either development which is listed in schedule 1 of those regulations, 
or development, which is listed in schedule 2 and which is likely to have significant effects 
on the environment by virtue of factors such as its nature, size or location. Schedule 1, 
paragraph 7 (a), of the Regulations refers to the construction of airports with a basic runway 
length of 2,100 metres or more. Schedule 2, paragraph 10 (e), of the Regulations refers to 
the construction of airfields (unless included in schedule 1) where the development 
involves an extension to a runway or the area of works exceeds 1 hectare. The increased 
seat allocation is not an activity subject to an EIA procedure under national legislation and, 
as noted above, the amended Planning Agreement did not alter the runway length. Thus, 
paragraph 20 of annex I does not apply.   

40. The Committee similarly finds that the amended Planning Agreement of 14  
October 2008 is not within the scope of article 6, paragraph 1 (b), of the Convention. There 
has been no determination by the Party concerned that the proposed activity in question is 
subject to the provisions of article 6. Thus, the amended Planning Agreement of 14 October 
2008, which increased the permitted seats for sale from 1.5 million to 2 million, is not 
subject to either article 6, paragraph 1 (a), or paragraph 1 (b), of the Convention.  

41. The Committee also considers whether the amended Planning Agreement  
of 14 October 2008 is a plan relating to the environment within the scope of article 7 of the 
Convention. What constitutes a “plan” is not defined in the Convention. The fact that the 
document is entitled “Planning Agreement” does not necessarily mean that it is a plan; 
rather, it is necessary to consider the substance of the document. Having considered the 
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substance of the document, the Committee finds that the “Planning Agreement” in this case 
is in fact is a decision on a specific activity that would properly be the type of activity under 
article 6. However, as held above, the activity does not meet the threshold of article 6.4 The 
Committee therefore finds that the “Planning Agreement” in this case is not covered by 
article 7. 

  Prohibitively expensive — article 9, paragraph 4 

42. The review procedure in question concerns the judicial proceedings against the 
Department of the Environment regarding (a) a recommendation of the EiP panel in respect 
of issues relating to the Belfast City Airport Planning Agreement 1997; and (b) a decision 
by the Department of the Environment Planning Service on 30 June 2003 pursuant to article 
41 of the Planning (Northern Ireland) Order 1991. In the communicant’s view, the full costs 
in the amount of £39,454 sought by the Department of the Environment at the conclusion of 
the judicial review proceedings relating to the Belfast City Airport are a major deterrent 
against residents’ groups seeking to protect their environment by legal action. Therefore it 
is contrary to the provisions of article 9, paragraph 4, of the Convention that access to 
justice procedures covered by the Convention not be prohibitively expensive.  

43. The Committee notes that the decision challenged was made in 2003, whereas the 
judicial review proceedings were filed in December 2006, after the Convention come into 
force. The fact that the decision challenged was made before the entry into force of the 
Convention for the United Kingdom does not prevent the Committee from reviewing 
compliance by the Party concerned with article 9 with respect to the decision in question. 
Before considering whether the Party concerned complied with the requirements of  
article 9, paragraph 4, of the Convention, it is necessary to establish if the case in question 
is dealing with an access to justice procedure covered by either paragraph 2 or paragraph 3 
of article 9. Because, as established above, neither the 2008 Planning Agreement nor  
the 30 June 2003 determination are covered by article 6, article 9, paragraph 2 cannot be 
invoked in the present case. In considering whether the judicial proceedings in question are 
a procedure referred to by article 9, paragraph 3, of the Convention, the Committee has 
considered the subject of the claims brought by the communicant in the High Court. In its 
application for judicial review, the communicant contended that the Department of the 
Environment had erred in law in making its June 2003 determination under article 41 of the 
Planning (Northern Ireland) Order 1991. Having reviewed the documentation, including the 
order of the High Court dated 7 November 2007, the Committee finds that these 
proceedings were intended to challenge acts and omissions by a public authority which the 
communicant alleged to contravene provisions of the law of the Party concerned relating to 
the environment. The Committee thus finds that the communicant’s judicial review 
proceedings were within the scope of article 9, paragraph 3, of the Convention.  

44. Since the communicant’s judicial review proceedings were judicial procedures under 
article 9, paragraph 3, of the Convention, these proceedings were also subject to the 

  
 4 In reaching this conclusion, the Committee refers to footnote 6 in its findings and recommendations 

with regard to compliance by Albania (ECE/MP.PP/C.1/2007/4/Add.1) and the definition of “plans” 
in the European Commission Guide for Implementation of Directive 2001/42 on the Assessment of 
the Effects of Certain Plans and Programmes on the Environment. This states that “a plan is one 
which sets out how it is proposed to carry out or implement a scheme or a policy. This could include, 
for example, land use plans setting out how land is to be developed, or laying down rules or guidance 
as to the kind of development which might be appropriate or permissible in particular areas.” The 
definition of “program” is “the plan covering a set of projects in a given area … comprising a number 
of separate construction projects....”. 
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requirements of article 9, paragraph 4, of the Convention. The Committee finds that the 
quantum of costs awarded in this case, £39,454, was prohibitively expensive within the 
meaning of article 9, paragraph 4, and thus, amounted to non-compliance.  

45. The Committee in this respect also stresses that “fairness” in article 9, paragraph 4, 
refers to what is fair for the claimant, not the defendant, a public body. The Committee, 
moreover, finds that fairness in cases of judicial review where a member of the public is 
pursuing environmental concerns that involve the public interest and loses the case, the fact 
that the public interest is at stake should be accounted for in allocating costs. The 
Committee accordingly finds that the manner in which the costs were allocated in this case 
was unfair within the meaning of article 9, paragraph 4, of the Convention and thus, 
amounted to non-compliance. 

  Use of “Planning Agreement” to control airport operations — article 3, 
paragraph 1 

46. The communicant raised a number of issues in relation to article 3, paragraph 1. 
Regarding the EiP panel’s observation that some of the Department’s earlier replies were 
rather vague and evasive, the Committee finds that it has no evidence before it to establish 
that the correspondence complained of occurred after the Convention’s entry into force for 
the Party concerned. Nor does the Committee have sufficient evidence to consider the 
communicant’s allegation that the use of a “private” Planning Agreement by the Party 
concerned to control operations at Belfast City Airport is a breach of article 3, paragraph 1. 
The Committee therefore finds no breach of article 3, paragraph 1 in this case.  

  Pursuit of full costs — article 3, paragraph 8 

47. The communicant alleges that the Party concerned, by pursuing the full costs of 
defending the judicial review proceedings, has penalized the communicant in breach of 
article 3, paragraph 8, of the Convention. The Committee notes that article 3, paragraph 8, 
does not affect the powers of national courts to award reasonable costs in judicial 
proceedings. The Committee takes the view that, based on the evidence before it, neither 
the pursuit of costs by the Party concerned or the Court’s order for such costs amounted to a 
penalization under article 3, paragraph 8. The Committee does not exclude that pursuing 
costs in certain contexts may amount to penalization or harassment within article 3, 
paragraph 8.  

 IV. Conclusions 

48. Having considered the above, the Committee adopts the findings and 
recommendations set out in the following paragraphs. 

 A. Main findings with regard to non-compliance 

49. The Committee finds that, in the circumstances of this case, the adoption of the 
amended Planning Agreement was not a decision within the scope of article 6, paragraph 1 
(a) or (b), of the Convention, nor was the Planning Agreement a plan under article 7 of the 
Convention. The Committee accordingly finds that article 9, paragraph 2, cannot be 
invoked in this case. 
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50. The Committee finds that the communicant’s judicial review proceedings were 
within the scope of article 9, paragraph 3, of the Convention and thus were also subject to 
the requirements of article 9, paragraph 4, of the Convention. The Committee finds that the 
quantum of costs awarded in this case, £39,454, rendered the proceedings prohibitively 
expensive and that the manner of allocating the costs was unfair, within the meaning of 
article 9, paragraph 4, and thus, amounted to non-compliance. 

51. The Committee finds that it had insufficient evidence before it to establish a breach 
of article 3, paragraph 1, in this case. 

52. The Committee finds that, based on the evidence before it, neither the pursuit of 
costs by the Party concerned or the Court’s order for such costs amounted to a penalization 
under article 3, paragraph 8. The Committee does not exclude that pursuing costs in certain 
contexts may amount to penalization or harassment within article 3, paragraph 8.  

 B. Recommendations 

53. The Committee, pursuant to paragraph 36 (b) of the annex to decision I/7, and 
noting the agreement of the Party concerned that the Committee take the measures 
requested in paragraph 37 (b) of the annex to decision I/7, recommends that the Party 
concerned review its system for allocating costs in applications for judicial review within 
the scope of the Convention, and undertake practical and legislative measures to ensure that 
the allocations of costs in such cases is fair and not prohibitively expensive.  
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 I. Background 

1. On 2 December 2008, ClientEarth, the Marine Conservation Society and Mr. Robert 
Latimer (hereinafter collectively “the communicants”) submitted a communication to the 
Compliance Committee, alleging non-compliance by the United Kingdom of Great Britain 
and Northern Ireland with its obligations under article 9, paragraphs 2, 3, 4 and 5 of the 
Convention on Access to Information, Public Participation in Decision-making and Access 
to Justice in Environmental Matters (hereinafter “the Aarhus Convention” or “the 
Convention”). 

2. ClientEarth is a non-profit environmental law, science and policy group working in 
the European Union (EU) and beyond. It is registered as a company limited by guarantee in 
England and Wales and a registered charity in England and Wales. The Marine 
Conservation Society (MCS) is a charity dedicated to the protection of United Kingdom 
seas, shores and marine wildlife. It is registered as a company limited by guarantee in 
England and Wales, and a registered charity in England, Wales and Scotland. Robert 
Latimer is a private citizen. 

3. The communicants allege that the Party concerned, in respect of the law of England 
and Wales, has failed to comply with article 9 of the Convention both generally and in 
relation to a specific case. The general allegations of non-compliance relate to the lack of 
substantive review in procedures for judicial review, the prohibitively expensive costs of 
judicial review proceedings, the lack of rights of action against private individuals for 
breaches of environmental laws and the restrictive time limits for judicial review. The 
allegation of non-compliance in the specific case relates to the alleged failure of the Party 
concerned to provide access to justice to challenge a Government licence issued to the Port 
of Tyne in northern England that allows for the disposal and protective capping of highly 
contaminated port dredge materials at an existing marine disposal site called “Souter 
Point”, approximately four miles off the coast. 

4. Following a preliminary determination that it was admissible by the Committee at its 
twenty-second meeting (17–19 December 2008), the communication was forwarded to the 
Party concerned on 24 December 2008.  

5. On 16 January 2009, the Committee wrote to each of the parties with questions 
seeking clarification on certain issues.  

6. By letter dated 12 May 2009, the Party concerned sought an extension of the usual 
five-month time frame for its response for an additional two months, until 24 July 2009. By 
letter dated 21 May 2009, the communicants indicated that they did not oppose the two-
month extension sought by the Party concerned for filing its response to the 
communication. The communicants asked if they could have a similar two-month extension 
in which to respond to the Committee’s questions of 16 January 2009. 

7. On 22 May 2009, the Committee received written submissions in respect of three 
communications concerning the United Kingdom  — ACCC/C/2008/23, ACCC/C/2008/27 
and ACCC/C/2008/33 — from an observer, the Coalition for Access to Justice for the 
Environment (CAJE), a coalition of six environmental non-governmental organizations 
from the United Kingdom.1  

  
 1 Friends of the Earth, WWF-UK, Greenpeace, the Royal Society for the Protection of Birds, Capacity 

Global and the Environmental Law Foundation. 
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8. By letter dated 27 May 2009, the communicants asked that the costs-related aspects 
of its communication, in particular, paragraphs 32–36 and paragraphs 92–149 and annexes 
III, IV and V of the communication, be considered as additional background by the 
Committee when considering two other current communications against the Party 
concerned (ACCC/C/2008/23 and ACCC/C/2008/27).  

9. By letter dated 27 May 2009, the parties were informed that the hearing of the 
communication would be held at the Committee’s twenty-fifth meeting on 22–25 
September 2009. 

10. By letter dated 9 June 2009, the communicants responded to the questions raised by 
the Committee on 16 January 2009. 

11. By letter dated 16 July 2009, CAJE wrote to the Committee enclosing the recent 
judgement of the European Court of Justice in Case C–427/07, Commission v. Ireland. 

12. By letter dated 28 July 2009, the Party concerned provided written submissions 
responding to the communication and to the correspondence from the communicants  
dated 9 June 2009. On 19 August 2009, the Party concerned provided an annex of 
highlighted excerpts of court judgements in support of its position. 

13. On 9 September 2009, the communicants provided additional written submissions 
for consideration by the Committee seeking to clarify certain aspects of the Party 
concerned’s response of 28 July 2009. 

14. The Committee discussed the communication at its twenty-fifth meeting, with 
participation of representatives of both the Party concerned and the communicants, who 
answered questions, clarified issues and presented new information. Observers were also 
given the opportunity to speak.  

15. By letter of 20 January 2010, CAJE wrote to the Committee providing its comments 
on the final report by Lord Justice Jackson entitled “Review of Civil Litigation Costs”, 
published in January 2010, and the Report of the Scottish Civil Courts Review by the Right 
Honourable Lord Gill, published in September 2009. On 29 January 2010, the 
communicants wrote to the Committee providing their comments on the final report by 
Lord Justice Jackson.  

16. By letter of 18 March 2010, CAJE wrote to the Committee enclosing a press release 
issued that day by the European Commission indicating that it had issued the United 
Kingdom with a Reasoned Opinion due to its concerns that legal proceedings in the United 
Kingdom were too costly and that the potential financial consequences of losing challenges 
was preventing non-governmental organizations (NGOs) and individuals from bringing 
cases against public bodies. 

17. On 20 May 2010, CAJE wrote to the Committee to inform it of some recently 
released judgements relevant to the issue of the cost of access to justice for members of the 
public in the Party concerned. On the same day, the Environmental Law Foundation, one of 
the six NGO members of CAJE, wrote to inform the Committee of a recent report it had 
published entitled “Costs Barriers to Environmental Justice”, which included examples of 
cases of environmental litigation that had not proceeded because of prohibitive costs.  
On 2 June 2010, the communicants provided their comments on the judgements provided 
by CAJE on 20 May 2010. 

18. During the proceedings, the Party concerned alleged that a member of the 
Committee had a conflict of interest with respect to two other communications then 
ongoing regarding the United Kingdom, ACCC/C/2008/23 and ACCC/C/2008/27. The 
Committee member concerned did not participate in the deliberations on the findings in 
those cases, nor in the deliberations on the findings in the present communication. Further 
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details are set out in paragraphs 6–11 of the report of the twenty-fifth meeting of the 
Committee (ECE/MP.PP/C.1/2009/6). 

19. The Committee began to prepare draft findings at its twenty-fifth meeting and 
completed the preparation of draft findings following its twenty-eighth meeting (15–18 
June 2010). In accordance with paragraph 34 of the annex to decision 1/7 of the Meeting of 
the Parties to the Convention, the draft findings were then forwarded for comments to the 
Party concerned and to the communicants on 25 August 2010. Both were invited to provide 
any comments by 22 September 2010. 

20. By letter of 14 September 2010, CAJE forwarded an August 2010 update of the  
May 2008 report “Ensuring Access to Environmental Justice in England and Wales” (the 
Sullivan Report) together with its comments on the draft findings.  

21. The communicants and the Party concerned both provided their comments on the 
draft findings on 22 September 2010.  

22. At its twenty-ninth meeting (21–24 September 2010), the Committee proceeded to 
finalize its findings in closed session, taking account of the comments received. The 
Committee then adopted its findings and agreed that they should be published as an 
addendum to the report. It requested the secretariat to send the findings to the Party 
concerned and the communicant. 

 II. Summary of facts, evidence and issues2

23. The communication alleges non-compliance by the Party concerned, in respect of 
the law of England and Wales, with its obligations under article 9, paragraphs 2, 3, 4 and 5, 
of the Convention. The communication concerns four submissions. These are (1) that in 
practice, courts in England and Wales do not allow judicial review regarding the 
substantive legality of decisions, acts or omissions within the scope of the Convention; 
(2) that access to justice is prohibitively expensive, in particular with regard to the costs 
awarded against losing claimants and the requirement for claimants to undertake to cover 
defendants’ losses to qualify for injunctive relief; (3) the lack of rights of action against 
private individuals for breaches of environmental laws; and (4) the time limits for bringing 
an application for judicial review, which the communicants submit are uncertain, unfair and 
overly restrictive. All submissions are raised in general and submissions (1), (2) and (4) are 
also raised in relation to the Port of Tyne situation. 

 A. Review of substantive legality in judicial review proceedings —  
article 9, paragraphs 2 and 3 

24. The communicants submit that in England and Wales the courts apply very 
restrictive rules regarding judicial review, allowing judicial review of public authority acts 
and decisions only in cases of procedural impropriety, illegality or irrationality. The 
communicants allege that the Party concerned, therefore, does not properly comply with 
article 9, paragraph 2, of the Convention, which requires members of the public to have 
access to a review procedure to challenge the substantive legality of any decision subject to 
the provisions of article 6 of the Convention. They also allege that the Party concerned fails 
to properly comply with the general right set out in article 9, paragraph 3, of the 

  
 2  This section summarizes only the main facts, evidence and issues considered to be relevant to the 

question of compliance as presented to and considered by the Committee. 
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Convention for members of the public to challenge acts and omissions of public authorities 
which contravene national environmental law. 

25. The communicants submit that while, in theory, the courts in England and Wales 
enjoy a broad discretion to allow appropriate review actions in relation to reviewing the 
substantive legality, including the material facts, of a public authority act or decision, this 
broad discretion is exercised in very limited circumstances and not generally in 
environmental cases. For example, the communicants note that there are judicial review 
cases before the courts where it has been held acceptable to review the facts of a case where 
the public authority has reached a decision on a “material error of fact”.3 Moreover, human 
rights law, through the European Convention on Human Rights and Fundamental Freedoms 
1950 and the United Kingdom Human Rights Act 1998, as well as EU law in general, have 
introduced the principle of proportionality into English law. The communicants note that 
the principle of proportionality is now an established ground for judicial review in relation 
to human rights and EU law cases, and permits an appropriate review of the substance of 
the case. The communicants submit, however, that these broad principles are not generally 
applied by the courts and not in environmental cases in which judicial review is sought. 
Rather, the courts’ jurisprudence applies very restrictive rules and only allows judicial 
review of public authority acts and decisions in cases of procedural impropriety, illegality 
or irrationality. 

26. The communicants allege that the Port of Tyne case provides an example of the 
above-mentioned allegations. The communicants submit that in this case there would be no 
opportunity to challenge various aspects relating to the substantive merits of the case, 
including the lack of a full environmental impact assessment throughout; the failure to 
observe a precautionary approach; the failure to provide evidence to support the elected 
disposal method as following best available techniques or best environmental practice; the 
failure to provide evidence which properly discounts the practical availability of alternative 
methods; the potentially misleading statements made in relation to the physical nature of 
the disposal site and frequency of additional capping actions and capping materials; and the 
consequent danger posed to the marine environment, should contaminated material escape 
from the site and affect the marine environment surrounding the site (including potentially 
valuable habitats protected by Biodiversity Action Plans). 

27. The communicants submit that the most obvious way to make the law compliant 
with article 9, paragraphs 2 and 3, of the Convention would be to apply the existing more 
flexible approaches in relation to material mistake of fact and the use of the proportionality 
principle as in cases concerning human rights and EU law. The communicants suggest that 
cases that fall within the Convention be added to human rights cases, providing a separate 
ground for judicial review and the general law on judicial review would remain unchanged. 
Alternatively, communicants suggest that a new enactment, an “Aarhus Act”, akin to the 
Human Rights Act 1998, could be passed to clearly enshrine in legislation the specific 
rights of the public under the Convention and reinforce environmental cases that fall within 
the Convention as a separate ground for judicial review. 

  
 3  The communicants refer to the following judicial decisions and authorities: Judgement of Lord Slynn 

of Hadley in R (on the application of Alconbury Developments Ltd) v. Secretary of State for the 
Environment, Transport and the Regions [2001] UKHL 23 at 52–54, citing his own judgement in R v. 
Criminal Injuries Compensation Board, Ex p A [1999] 2 AC 330, at 344, as well as Secretary of State 
for Education and Science v. Tameside Metropolitan Borough Council [1977] AC 1014, at 1030, and 
Wade & Forsyth Administrative Law, 7th ed. (1994), pp. 316–318 (discussing “mere factual mistake” 
as a ground for judicial review) and de Smith, Woolf and Jowell, Judicial Review of Administrative 
Action, 5th ed. (1995), p. 288 (discussing judicial review where mistaken facts have been taken into 
account). 
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28. The Party concerned submits that the plain wording of article 9, paragraphs 2 and 3, 
of the Convention does not suggest that a full merits review is required. Nor does the 
Aarhus Convention Implementation Guide suggest that a full merits review is required. The 
Party concerned points to page 128 of the Implementation Guide (2000 edition) which, with 
respect to article 9, paragraph 2, states:4 “The public concerned within the meaning of this 
paragraph can challenge decisions, acts or omissions if the substance of the law has been 
violated (substantive legality) or if the public authority has violated procedures set out in 
law (procedural legality)...” (emphasis added by Party concerned).  

29. Regarding article 9, paragraph 2, of the Convention, the Party concerned submits 
that a right to challenge the “substantive and procedural legality” of a decision appears 
precisely to reflect the scope of judicial review in the law of England and Wales. The Party 
concerned submits that it is elementary that judicial review in England and Wales 
encompass substantive legality. Thus, if a decision-making body has acted beyond its 
powers, or taken an irrelevant matter into consideration, or acted irrationally, then that 
decision is susceptible to challenge by judicial review. The Party concerned furthermore 
points out that more recently a ground for judicial review of “material error of fact” has 
emerged, which concerns matters of substantive legality.   

30. The Party concerned distinguishes between the rights provided under article 9, 
paragraph 2, and article 9, paragraph 3, of the Convention. It submits that article 9, 
paragraph 2, of the Convention envisages a specific right to challenge (a) decisions subject 
to article 6 of the Convention; and (b) other relevant provisions of the Convention “where 
so provided for under national law”. Only in respect of decisions under article 9, paragraph 
2, is there a specific right to challenge “the substantive and procedural legality of any 
decision”.   

31. In contrast, article 9, paragraph 3, of the Convention, according to the Party 
concerned, envisages a much more general right. Inter alia, it is a right to have access to 
procedures, which may or may not be judicial (by contrast with article 9, paragraph 2, of 
the Convention, which requires a right of access specifically to a court or equivalent 
independent body); it does not necessarily require a direct right to challenge the legality of 
an act or omission: instead, it requires a right of access to procedures to challenge acts or 
omissions. Moreover, article 9, paragraph 3, of the Convention does not necessarily or 
expressly include any right to challenge the substantive legality of an act or omission.   

32. Regarding the Port of Tyne case, the Party concerned submits that the 
communicants’ complaints (summarized in para. 26 above) can be grouped into two 
categories: 

(a) Complaints that would be capable of founding a claim for judicial review, if 
valid. Thus, for example, if a full environmental impact assessment was required by law, 
yet not performed, there is no reason why that could not constitute a proper ground for 
initiating judicial review. Similarly, if the decision maker failed to adopt an approach which 
it was required to adopt (e.g., the precautionary approach) that would constitute a proper 
ground for instituting judicial review; and 

(b) Complaints relating to failures in the provision of information (both in the 
original communication and in paras. 26 to 28 of the communicants’ further response  
of 9 June 2009) in respect of which there are established mechanisms in domestic law to 
address such failures. The Party concerned notes that the communication does not include a 
complaint that such mechanisms are ineffective or inadequate. 

  
 4 The Aarhus Convention: An Implementation Guide (United Nations publication, Sales No. 

E.00.II.E.3). Available from http://www.unece.org/env/pp/acig.pdf. 
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33. Moreover, the Party concerned submits that the communicants have not 
demonstrated, or even sought to demonstrate, that the Port of Tyne case falls within the 
scope of article 9, paragraph 2, of the Convention as they have failed to identify any 
“decision, act or omission subject to the provisions of Article 6”, as would be necessary to 
invoke article 9, paragraph 2, in this case.   

 B. Costs prohibitively expensive — article 9, paragraphs 4 and 5 

  General rule “Costs follow the event” 

34. The communicants submit that the two single biggest cost problems that parties face 
in England and Wales arise out of: 

(a) The rule set out in rule 44.3 (2) of the Civil Procedure Rules (CPR) that 
“costs follow the event”; and 

(b) The fact that claimants are at risk of having to compensate defendants for any 
damage they suffer through the granting of interim relief, should the defendant succeed at 
trial (see para. 68 below).  

35. The communicants submit that, as a result of these problems, the Party concerned 
has failed to meet its obligations under article 9, paragraph 4, of the Convention to ensure 
that access to justice procedures provide adequate and effective remedies, including 
injunctive relief as appropriate, and are fair, equitable, timely and not prohibitively 
expensive. They also claim that the Party concerned has failed to consider the establishment 
of appropriate assistance mechanisms to remove or reduce financial and other barriers to 
access to justice, as required under article 9, paragraph 5. 

36. The communicants submit that the Port of Tyne situation is illustrative of the above-
mentioned problems regarding the law of England and Wales. They submit that the MSC 
and the individual claimant in this case could not have afforded the costs of the defendant, 
had they lost the case, and most likely would have had to rely on pro bono legal 
representation. Moreover, the MSC and the individual claimant could not have provided a 
cross-undertaking in damages, which would probably have been required in that case. 

37. The Party concerned contends that the presently operated costs regime is compliant 
with the Convention. It contends that compliance is achieved through a variety of measures, 
the most important of which are: 

(a) Legal aid — i.e., public funding by the Legal Services Commission; 

(b) Conditional fee agreements (CFAs); 

(c) Protective costs orders (PCOs); 

(d) Judicial discretion. 

The Party concerned notes that it is not contended that each measure, individually, would 
necessarily be adequate to achieve compliance with article 9, paragraph 4, but rather that, 
together, they prevent costs from being prohibitively expensive.  

38. The Party concerned submits that the “loser pays” principle is not inherently 
objectionable under the Convention. It suggests that this is clear from both the terms of 
article 3, paragraph 8, of the Convention, as well as the use of the word “prohibitively” in 
article 9, paragraph 4, of the Convention. It furthermore contends that, provided that the 
costs to the losing party are not prohibitively expensive, the “loser pays” principle does not 
lead to an infringement of the Convention. 
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39. The Party concerned notes that there is no definition of “prohibitively expensive” in 
the Convention, and it is apparent that Parties are afforded a wide degree of latitude in the 
manner in which compliance with article 9, paragraph 4, may be achieved. The Party 
concerned submits that it is clear from both the terms of article 3, paragraph 8, as well as 
the use of the word “prohibitively” in article 9, paragraph 4, that it is not inherently 
objectionable that a losing party should be required to pay the winning party’s costs. 
Furthermore, costs that are merely “expensive” are permissible; providing the costs to the 
losing party are not prohibitively expensive, they do not lead to infringement of the 
Convention. Moreover, what is “prohibitive” will vary widely between prospective 
claimants and claims. Any system which imposes rigid criteria (such as a rule setting a cap 
at a standard level as to the liability for the costs of the opposing party of a claimant in an 
environmental challenge) is liable to risk prohibiting some claims. It is inherently desirable 
that there should be discretion to form a judgement on a case-by-case basis in the operation 
of measures to avoid prohibitively expensive costs.  

40. The Party concerned submits that it is important to recognize that the provision of a 
fair and just system of law involves treating all parties to litigation fairly. The resources 
applied by public authorities in defending judicial review proceedings stem ultimately from 
the taxpayer, and it is therefore proper that the cost implications for both parties in an 
individual case should be taken into account. The Party concerned further submits that the 
Convention’s provisions in relation to court proceedings must be considered in the context 
of the system of environmental law, and access to it, as a whole. This is because redress 
through the courts is only one of the many routes open to the public in their search for 
environmental justice.  

41. The Party concerned submits that it is not apparent that the potential costs in the Port 
of Tyne situation would have been prohibitively expensive and suggests that a PCO might 
have been granted in this case if a meritorious claim had been presented to the court. 

42. CAJE, in its amicus curiae brief, which is confined to submissions on the issue of 
prohibitive expense in the public law context, submits that the “costs follow the event” rule 
is the most significant obstacle to access to justice in environmental matters under the law 
of England and Wales because, although a claimant in an environmental case can control its 
own legal costs, it has no control over the costs of the other parties. As such, its liability is 
potentially open ended.    

43. CAJE submits that the effect of the costs regime is that even the largest 
environmental NGOs are reluctant to take legal action against the Party concerned, and it is 
thus extremely rare for small environmental NGOs (such as the co-communicant, MCS) to 
take such action. CAJE points to the case of R (Buglife) v. Thurrock Gateway Development 
Corp and another, 5 in which the claimant was granted a PCO6 limiting its liability for the 
costs of the other side to £10,000, but in which the costs recoverable by Buglife from the 
local authority were capped at the same level, both by the High Court and the Court of 
Appeal. CAJE notes that the 2008 Sullivan Report pointed out that an arrangement of this 
type (referred to as reciprocal costs capping) does little to encourage lawyers to represent 
individuals or organizations in environmental cases.7   

  
 5  R (on the application of Buglife — the Invertebrate Conservation Trust) v. Thurrock Thames 

Gateway Development Corporation & Rosemound Developments Ltd [2008] EWCA Civ 1209.  
 6  See paragraphs 99–103 below for an overview of the law in England and Wales relating to PCOs. 
 7 “Ensuring access to environmental justice in England and Wales”, Report of the Working Group on 

Access to Environmental Justice (chaired by Sullivan, J.), May 2009 (hereafter the “Sullivan 
Report”), appendix 3, p. 41, para. 7. 
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  Legal aid 

44. The communicants submit that legal aid is only available to a limited number of 
persons because of its stringent economic means test. Moreover, it is only available to 
individuals, whereas most environmental cases are brought by community groups or NGOs 
which cannot qualify for aid. In addition, although it is now theoretically available in public 
interest cases, it is difficult to obtain in such cases, because funding will be refused “if there 
are other persons or bodies who might benefit from the proceedings who can reasonably be 
expected to bring or fund the case”.8 Parties applying for funding in such circumstances 
have to “provide an explanation for why the proceedings cannot be funded privately by 
other means”.9 This means that in examining what alternative funding may be available, the 
Legal Services Commission “will need to consider whether any funding should be provided 
by those members of the public who stand to benefit from the outcome of the case, for 
example by all those affected getting together a fighting fund to finance the litigation”.10

45. The Party concerned emphasizes a number of points regarding its legal aid regime. It 
submits that the scheme is one of the most comprehensive and expensive schemes in the 
world and, for an eligible applicant, it provides access to justice at little or no cost to that 
person even if he/she loses the case. The Legal Services Commission Funding Code 
Decision-making Guidance11 allows funding in litigation cases which have only a 
“borderline” chance of success but which have a “significant wider public interest”.12 In 
practice, this has led to public funding of a significant number of environmental challenges. 
In many cases, a claimant eligible for legal aid can be identified to bring a claim. For 
example, in Edwards v. Environment Agency (No. 1)13 the Court accepted an eligible 
claimant who was put up to act as a representative of a community group, others of whom 
were ineligible for legal aid. The Legal Services Commission has made explicit reference to 
the requirements of the Aarhus Convention in its Funding Code Guidance, recognizing the 
various combinations of funding that may be possible within an individual case (e.g., a 
partnership approach between legally aided and non-governmental organizations).14 The 
Funding Code Guidance also states that environmental cases may be less likely to require 
significant private contributions.15 The Party concerned states that the Funding Code 
Guidance provides that in all cases the contribution will be fixed so as not to be 
prohibitively expensive.  

46. CAJE observes that the financial limits for legal aid eligibility are extremely low. In 
respect of the suggestion by the Party concerned that potential claimants should find a 
person who qualifies for legal aid to act as the representative claimant for the wider group, 
and its citation of Edwards v. Environment Agency in this regard, CAJE notes that in that 
case, due to health reasons, Mr. Edwards, the legally aided person, withdrew his 
instructions on the final day of the subsequent appeal before the Court of Appeal and a non-
legally aided person, a Mrs. Pallikaropoulos, took over. Following unsuccessful appeals 
before the Court of Appeal and House of Lords, Mrs. Pallikaropoulos is currently seeking 

  
 8 Sullivan Report, appendix 2, p. 38, para. 5.5 (1). 
 9  Ibid. 
 10  Ibid, para. 5.5 (5). 
 11 Legal Services Commission Funding Code Decision-Making Guidance, 

http://www.legalservices.gov.uk/docs/cls_main/FundingCodeDecisionMakingGuidanceGeneralPrinci
ples(Sections1-14)Sept07.pdf. 

 12  Ibid, part C, sect. 5.1, para. 4. 
 13  Edwards v. Environment Agency (No. 1) [2004] EWHC 736; [2004] 3 All ER 21. 
 14  Legal Services Commission Funding Code Decision-Making Guidance, part C, sect. 5.5. 
 15 Ibid, part C, sect. 5.5, para. 5 (e). 
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to challenge a claim by the Environment Agency and other respondents for £88,000 costs.16 
CAJE also comments on the reference by the Party concerned to the suggestion in the Legal 
Services Commission Funding Code Guidance that a legally aided person and an NGO act 
as co-claimants. CAJE points out that, if the claimants lose at trial, the court is likely to 
make them jointly liable for the defendant’s costs and, given the legally aided person’s 
modest circumstances, the NGO may be left to carry the full sum of the defendant’s costs 
after all. 

47. The Party concerned recognizes that, notwithstanding the substantial contribution of 
the legal aid system towards achieving compliance with article 9, paragraph 4, of the 
Convention, on its own, the system might not be sufficient to achieve complete compliance 
with this article of the Convention. It submits, however, that the legal aid system is to be 
assessed together with CFAs, PCOs and judicial discretion, discussed below. 

  Conditional fee agreements 

48. The communicants allege that a CFA17 is of limited value in judicial review 
proceedings because damages are not awarded in judicial review cases, meaning that, 
contrary to private nuisance cases where damages may be awarded, lawyers’ costs cannot 
be paid out of such damages. Lawyers’ costs in judicial review proceedings thus can only 
be paid if the defendant is ordered to pay the claimant’s costs. With reference to the 
Sullivan Report and Lord Justice Jackson’s preliminary report,18 the communicants allege 
that a CFA thus is not viable if a PCO is in place which caps the costs of both parties, 
which is what courts usually do, courts being reluctant to cap only the defendant’s costs. 
The communicants further allege, with reference to Lord Justice Jackson’s preliminary 
report,19 that after-the-event (ATE) insurance does not provide a solution because it either 
is not available in environmental judicial review cases or is “expensive, complex and 
potentially unfair”. 

49. The Party concerned accepts that there are potential limitations in the use of CFAs in 
environmental cases (as, for example, recognized in Lord Justice Jackson’s preliminary 
report, chapter 36), which prevent them from constituting a complete solution to the 

  
 16 R (Edwards and Pallikaropoulos) v. Environment Agency [2006] EWCA Civ 1138. The Court of 

Appeal dismissed the appeal. Due to the limited nature of her involvement, Mrs. Pallikaropoulos was 
ordered to pay £2,000 costs. She appealed the Court of Appeal’s judicial review decision to the House 
of Lords and sought a PCO in respect of her appeal. In making the application she did not provide 
detailed evidence of her means, taking the view that it should be sufficient to “give a broad indication 
as to means”. Her application for a PCO was refused, with the Appeals Committee stating that 
“information about the applicant’s means, about the identity and means of any who she represents” 
was relevant and that the Appeals Committee “do not consider the suggested protective costs orders 
regarding costs appear proportionate on the information which is before them and in the light of the 
nature of the issues involved; and they do not consider that any case has been made for saying that the 
proposed appeal would be ‘prohibitively expensive’ or that Directive 2003/35/EC would be breached 
without a special order” (Letter of Judicial Office dated 22 March 2007, cited in the Respondents’ 
Grounds of Application for a Cost Assessment, 11 February 2010, paras. 12–13). Mrs. 
Pallikaropoulos ultimately lost the judicial review appeal in the House of Lords. R (Edwards and 
Pallikaropoulos) v. Environment Agency [2008] UKHL 22. She is currently seeking to challenge 
£88,000 costs claimed by the Environment Agency and other respondents.   

 17  See paragraph 98 below for an overview of CFAs in the law of England and Wales. 
 18  Review of Civil Litigation Costs, Preliminary Report by Lord Justice Jackson, May 2009 (hereafter 

the Jackson preliminary report), part 7, chapter 36, p. 336, para. 4.5, which refers to chapter 10 of the 
Sullivan Report. 

 19  Jackson preliminary report, part 7, chapter 36, p. 336, para 4.4 and (on private nuisance cases) p. 333 
paras. 3.2–3.8. 
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problem of costs. The Party concerned contends that nevertheless, in a range of cases, they 
facilitate access to justice. It submits that a good example was Morgan v. Hinton 
Organics,20 which was put before the Committee in communication ACCC/2008/C/23. In 
that litigation, the claimants had entered into a CFA with their solicitors, with the protection 
of ATE insurance to meet any liability for the defendants’ costs arising from the litigation. 

  Protective costs orders 

50. The communicants and CAJE submit that PCOs21 represent a significant 
development and, if sufficiently modified, would be capable of forming the basis of a costs 
system which would comply with the Convention. In theory, they submit, a PCO can 
provide early certainty on the limits of a claimant’s costs liability and, by controlling the 
level involved, ensure that costs exposure will not be prohibitively expensive in line with 
the Convention. However, as the law currently stands they consider that PCOs do not 
sufficiently support access to justice to ensure that the Party concerned is in compliance 
with article 9, paragraph 4, of the Convention. 

51. The communicants furthermore submit that the costs of an application for a PCO can 
themselves be prohibitive for many organizations.  

52. CAJE submits that the Convention recognizes the existence of a general public 
importance in allowing members of the public to vindicate the rule of law in environmental 
matters and that PCOs should (subject to issues of fairness/equity) be available in all 
environmental cases at a level that is capable of ensuring that access to justice is not 
prohibitively expensive. It furthermore submits that any concern that, if PCOs were to 
become more readily available, it might “open the floodgates” is unwarranted, because in 
judicial review proceedings it is necessary to obtain the court’s permission to bring a case 
and the court will not grant permission if a case is frivolous or vexatious or is not properly 
arguable or unmeritorious.  

53. CAJE also submits that the inclusion of pro bono representation as a factor in 
whether to grant a PCO is of concern. CAJE does not consider it appropriate that in 
litigation expressly recognized by the courts to be of public importance, NGOs (and their 
lawyers) are expected to work for free.   

54. CAJE also submits that in the rare cases in which a PCO is granted, the level of 
costs imposed on the claimant is too high. For example, in R (on the application of the 
British Union for the Abolition of Vivisection) v. Secretary of State for the Home Office,22 
the Court capped the claimant’s liability at £40,000 (as opposed to the £20,000 it had asked 
for) on the basis of the financial resources of the parties and the likely costs involved in the 
case. CAJE also refers to the costs cap of £20,000 in Buglife, referred to above in paragraph 
43, which represented nearly 5 per cent of the charity’s income for the previous year.  

55. In addition, CAJE submits that the courts’ decisions to impose cross-caps on 
defendants’ costs liability make litigation even more difficult for NGOs, particularly when 
their solicitors are working on a CFA (see para. 48 above).  

56. CAJE submits that the rules concerning individual liability mean that community 
groups are often obliged to incorporate themselves (i.e., become a limited company) in 
order to limit the personal liability of their members for legal costs, a process that involves 
additional time, bureaucracy and expense. 

  
 20  R (Francis Morgan) v. Hinton Organics (Wessex) Ltd [2009] EWCA Civ 107. 
 21  See paras. 99–104 below for an overview of the law in England and Wales relating to PCOs. 
 22 R (on the application of the British Union for the Abolition of Vivisection) v. Secretary of State for 

the Home Office [2005] EWHC 530 (Admin). 
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57. CAJE notes that even with the relaxation of the Corner House23 criteria, they remain 
those that must be satisfied before the court may grant a PCO. They do not determine 
whether a court should make such an order. The latter remains a discretionary matter for the 
judge. 

58. The Party concerned points to the relatively recent development of PCOs, and to the 
evolution of practice regarding PCOs since Corner House. With reference to decisions in 
R (Compton) v. Wiltshire Primary Care Trust24 and Buglife25, the Party concerned submits 
that the Corner House criteria are applied in a flexible manner; that “exceptionality” is a 
criterion that need not be met before granting a PCO; that a narrow public interest is 
sufficient to grant a PCO; that reciprocal cost caps do not need to be of the same amount; 
and that the requirement that there be no private interest is not strictly applied. It 
furthermore points out that the pro bono factor is merely a favourable indicator, not a 
requirement for obtaining a PCO.  

59. The Party concerned submits that PCOs offer certainty from an early stage, and the 
level of the cap, and any cap on the claimants’ entitlement to recovery, may be tailored 
appropriately so as to avoid any meritorious claim being stifled.  

60. The Party concerned furthermore submits that although PCOs are subject to the 
public interest requirement, this requirement is apt to embrace environmental cases and that 
claimants in environmental cases have increasingly availed themselves of PCOs. 

  Judicial discretion 

61. The communicants and CAJE submit that by relying on judicial discretion to 
determine cost issues, the Party concerned fails to comply with its obligation to ensure that 
access to justice is not prohibitively expensive for claimants in accordance with article 9, 
paragraph 4, of the Convention. CAJE submits that no matter how widespread a 
discretionary practice may be, there is always risk and lack of certainty unless there are 
binding rules to ensure that claimants’ costs in environmental cases are not prohibitively 
expensive.  

62. The communicants and CAJE contend that the ruling by the Court of Appeal in 
Morgan v. Hinton Organics26 illustrates that courts enjoy considerable discretion in the 
application of the Convention. In Morgan, the Court of Appeal held that the principles of 
the Convention are “at most” a factor which it “may” (not must) take into account, “along 
with a number of other factors, such as fairness to the defendant”. In the view of the 
communicants and CAJE, the critical point is that there is no rule of court or practice in the 
law of England and Wales which says the courts must ensure compliance with the 
Convention, it at best being one of many factors that must be taken into account, a position 
reiterated in Wiltshire v. Swindon Borough Council.27 CAJE also refers to the decision of 
the Court of Appeal in Littlewood v. Bassetlaw District Council.28 In that case, the Court of 
Appeal, when considering expenses, looked at the defendant’s position, including the 
expense it had been put to. CAJE submits that this is not what the Convention means. What 
these cases illustrate, according to the communicants and CAJE, is that while it is evident 

  
 23  R (Corner House Research) v. Secretary of State for Trade and Industry [2005] 1 WLR 2600. 
 24  R (Compton) v. Wiltshire Primary Care Trust [2008] EWCA Civ 749. 
 25  R (on the application of Buglife — the Invertebrate Conservation Trust) v. Thurrock Thames 

Gateway Development Corporation & Rosemound Developments Ltd [2008] EWCA Civ 1209. 
 26  R (Francis Morgan) v. Hinton Organics (Wessex) Ltd [2009] EWCA Civ 107. 
 27  R (on the Application of Wiltshire Branch of the Campaign to Protect Rural England, Geoff Yates) v. 

Swindon Borough Council [2009] EWHC 1586. 
 28  R (on the Application of Littlewood) v. Bassetlaw District Council [2008] EWHC 1812 (Admin).  
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that the Convention is a matter which may be taken into account, it is one of a number of 
factors, and is not mandatory. CAJE contends that such discretion is insufficient to ensure 
compliance with the Convention. 

63. CAJE accepts the Party concerned’s submission that there needs to be some 
discretion when dealing with costs in litigation. It accepts that there may, for example, need 
to be some discretion in evaluating what in a particular case would be prohibitive expense. 
It submits, however, that absolute and total discretion, as recognized by the House of Lords 
in Bolton29 (“the fundamental rule is that there are no rules”) is not acceptable. 

64. CAJE contends that the Party concerned (and indeed the Court of Appeal in Morgan 
and Littlewood) suggests that “prohibitive expense” somehow includes a notion of fairness 
to the defendant. CAJE contends that this is a misreading of article 9, paragraph 4, of the 
Convention and submits that the word “fairness” in article 9, paragraph 4, of the 
Convention refers to prohibitive expense to the claimant.  

65. In this regard, CAJE refers to the July 2009 decision by the European Court of 
Justice (ECJ) in EC v. Ireland30 holding that, in the absence of a binding legal provision 
requiring procedures not to be prohibitively expensive, discretionary practice on the part of 
the courts does not adequately implement the equivalent provision to article 9, paragraph 4, 
of the Convention contained in Directive 2003/35/EC on Access to Justice.31 

66. The Party concerned contends that the discretion the judiciary has in determining 
costs issues is a further factor in ensuring that costs are not prohibitively expensive in 
accordance with article 9, paragraph 4, of the Convention. The Party concerned also 
contends that as a matter of law, the courts are required to take into account the obligations 
under the Convention in exercising their discretion as to costs. 

67. The Party concerned distinguishes reliance on judicial discretion in the United 
Kingdom from the judicial discretion at stake in the judgement of the ECJ in EC v. 
Ireland.32 It submits that the test applied by the ECJ for the adequacy of transposition of a 
Directive is not that which the Committee should apply in assessing a Party’s compliance 
with the Convention. The Party concerned furthermore points out that: 

 [i]t would be wholly inappropriate, and beyond the jurisdiction of this Committee, to 
seek to decide or to give an opinion on questions of EU law — including 
specifically, the question whether as a matter of EU law the Convention has become 
directly effective in [United Kingdom] law. In any event, even to the extent that the 
Convention has become part of EU law, EU law cannot affect the approach that 

  
 29 Bolton MDC v. Secretary of State for the Environment [1995] 1 WLR 1176, 1178. 
 30  Commission of the European Communities v. Ireland (Case C-427/07), Judgement of the Court 

(Second Chamber) of 16 July 2009, para. 94. 
 31 CAJE informed the Committee that in 2005 it had submitted a complaint to the European 

Commission regarding the United Kingdom’s compliance with the Environmental Impact Assessment 
Directive and the Integrated Pollution Prevention and Control Directive (which apply the “not 
prohibitively expensive” requirement in article 9, paragraph 4, of the Convention to legal review 
procedures in respect of environmental impact assessment and integrated pollution prevention and 
control). On 18 March 2010, the European Commission issued the United Kingdom a Reasoned 
Opinion in respect of CAJE’s complaint.   

 32 Commission of the European Communities v. Ireland (Case C-427/07), para. 94. 
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Committee should take in its consideration of compliance of an international treaty 
(many of whose signatories are of course not even members of the EU).33

68. In its submissions dated 28 July 2009, the Party concerned submitted that the 
communicants had not brought before the Committee any recent environmental cases in 
which a PCO has been refused, in breach of article 9, paragraph 4, involving a claimant 
who was not otherwise eligible for legal aid or a CFA. Subsequently, by letter of 20 May 
2010, CAJE informed the Committee of recent developments in R (Edwards and 
Pallikaropoulos) v. Environment Agency whereby Mrs. Pallikaropoulos, who had sought a 
PCO in respect of her appeal to the House of Lords but had been refused, was currently 
seeking to challenge £88,000 costs claimed by the Environment Agency and other 
respondents.34  

  Cross-undertakings for damages regarding interim injunctions 

69. The communicants contend that courts in England and Wales generally require 
claimants seeking an interim injunction to protect the relevant environmental interest 
pending the substantive trial to provide a “cross-undertaking” in damages before an 
injunction will be granted. The communicants and CAJE submit that the potential 
requirement to give a cross-undertaking for damages means that injunctive relief may not 
be available without risking prohibitive expense to claimants as required under article 9, 
paragraph 4, of the Convention.  

70. The Party concerned submits that the manner in which its courts approach the 
granting of interim relief does not give rise to non-compliance with article 9, paragraph 4, 
of the Convention. It submits that there are very good reasons why, in general, a cross-
undertaking in damages is required. It points to the fact that granting interim relief can have 
severely adverse consequences for individuals and other private parties who have the 
benefit of the measure under challenge. Moreover, it points out that there is no set rule 
requiring a cross-undertaking and that its courts have wide discretion to adopt the course 
which seems most likely to minimize the risk of an unjust result. The courts have 
jurisdiction to, and do, grant interim relief despite the absence of a cross-undertaking in 
damages, having regard to the public importance of the issues raised. 

71. The Party concerned also submits that in the typical case of a challenge to a planning 
permission, the mere bringing of proceedings (even without seeking interim relief) in the 
majority of cases acts as a stay on the proposed development. This is because if the 
developer builds in the face of a challenge to his permit, he does so at his own risk of 
having to later remove it.   

 C. Challenging acts of private individuals that breach environmental  
law — article 9, paragraph 3 

72. The communicants claim that the Party concerned fails to provide sufficient access 
for members of the public to administrative or judicial procedures to challenge acts and 
omissions by private persons which contravene provisions of national law relating to the 
environment, as required by article 9, paragraph 3, of the Convention.  

  
 33  See oral submissions by the Party concerned on 24 September 2009, available at: 

http://www.unece.org/env/pp/compliance/C200833/correspondence/FrUKReC33openingpresentation
hearing.doc. 

 34  See footnote 16 above.   
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73. The communicants note that it is possible under the law of the Party concerned to 
bring a private criminal prosecution. They submit, however, that there are limitations on the 
use and the usefulness of this right. First, not all breaches of environmental laws amount to 
a criminal offence. Second, the State prosecutor can take over the private prosecution and 
then subsequently decide to drop the case. Third, in some cases consent to proceed with a 
criminal prosecution must be obtained. Fourth, for a private person or organization to 
prepare a criminal prosecution is not easy, among other reasons, because private individuals 
and organizations lack the powers to gather evidence which public prosecutors and State 
authorities have. Finally, the burden of proof in criminal prosecutions is high (proof beyond 
reasonable doubt, rather than on the balance of probability). As a result of these factors, the 
communicants submit, private criminal prosecutions are not very common.  

74. The communicants point out that in many cases a breach of an environmental law is 
not a criminal offence; rather it leads to further administrative processes, such as 
enforcement notices. Failure to comply with such notices may eventually lead to a criminal 
offence being committed, but if the relevant authority does not issue such notices, there is 
generally no mechanism by which a member of the public can bring any kind of action 
directly against the perpetrator of the breach.  

75. The communicants refer to The Handbook on Access to Justice under the Aarhus 
Convention, which states that article 9, paragraph 3: “does not state that members of the 
public can file lawsuits if permitted by national law. Instead, it grants the right to sue or 
complain and then permits parties to lay down ‘criteria’ if they wish to do so. If specific 
criteria are not laid down in national law, the logical interpretation would be that members 
of the public should be deemed to have the right to go to court or to an administrative 
body.” 35 The communicants submit, given that no specific “criteria” have been laid down 
by the Party concerned, according to the Handbook, the public should be deemed to have a 
right to go to court or to an administrative body. 

76. The communicants, with reference to The Aarhus Convention: An Implementation 
Guide36 and the Simplified Guide to the Aarhus Convention,37 note that the rights of action 
against private individuals under article 9, paragraph 3, of the Convention may be 
administrative or judicial procedures, i.e., they do not necessarily have to be a court process 
and can be in the form of direct or indirect enforcement. However, “for indirect 
enforcement to satisfy this provision of the Convention, it must provide for clear 
administrative or judicial procedures in which the particular member of the public has 
official status. Otherwise it could not be said that the member of the public has access to 
such procedures.”38  

77. The communicants submit that in other EU member States it is quite common to 
allow the acts and omissions of private persons to be challenged. For example, in France, 
registered environmental organizations may act as plaintiffs in criminal proceedings and 
also bring civil claims against private persons where environmental laws have been 
violated, on the condition that the action brought is to protect collective interests which are 

  
 35  Stephen Stec, ed., The Handbook on Access to Justice under the Aarhus Convention, the Regional 

Environmental Center for Central and Eastern Europe (Hungary: March 2003). Available at 
http://www.unece.org/env/pp/a.to.j/handbook.final.pdf. 

 36   See footnote 4. 
 37  Your Right to a Healthy Environment: A Simplified Guide to the Aarhus Convention on Access to 

Information, Public Participation in Decision-making and Access to Justice in Environmental Matters 
(United Nations publication, Sales No. Sales No. E.06.II.E.9). Available at 
http://www.unece.org/env/documents/2006/pp/ece%20mp%20pp%205_E.pdf. 

 38  The Aarhus Convention: An Implementation Guide, p. 130. 
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protected in the organization’s statutory objectives.39 The communicants submit that the 
Party concerned should follow this approach and that this could be done by amending the 
law on judicial review or by extending the new Regulatory Enforcement and Sanctions Act 
2008 to include NGO rights of enforcement in public interest cases.  

78. The Party concerned submits that article 9, paragraph 3, of the Convention does not 
require Parties to provide individuals with an unqualified right to bring a claim against a 
private person for breach of environmental law, but rather recognizes that national law may 
provide for criteria which need to be satisfied for such claims to be brought. The Aarhus 
Convention Implementation Guide also recognizes that while standing should be provided 
for certain members of the public to enforce environmental law, such enforcement can be 
“direct or indirect”.  

79. The Party concerned points to the availability of various administrative and judicial 
procedures. These include reporting potential breaches of environmental legislation to the 
appropriate authorities, submitting a complaint to the Parliamentary Commissioner for 
Administration (Parliamentary Ombudsman), criminal proceedings under section 82 of the 
Environmental Protection Act, pressing relevant authorities to initiate criminal proceedings 
under various environmental acts, bringing a claim in the civil courts for private or public 
nuisance, under the rule in Rylands v. Fletcher,40 for breach of specific statutory provisions, 
or a claim for negligence. 

 D. Rules on timing in judicial review procedures — article 9, paragraph 4 

80. The communicants claim that the requirement in CPR 54.5 to file an application for 
judicial review “promptly and in any event no later than three months” does not meet the 
obligation under article 9, paragraph 4, of the Convention to ensure that all access to justice 
procedures which fall within the Convention are fair, equitable and timely and to provide 
adequate and effective remedies.  

81. The communicants claim that the current time limits set by the CPRs in England and 
Wales are overly restrictive. Firstly, three months is a very short time within which to apply 
for judicial review (compared, for example, with one year in human rights cases). Secondly, 
the rules are unfair in imposing an almost arbitrary requirement for “promptness”, which 
could mean almost anything, and which a claimant has no way of actually knowing and 
planning for before he/she makes the application, by which time it could be too late. 
Thirdly, the time limit starts running from the time of the act or decision that the complaint 
is made against, not from the time of the subjective knowledge of the complainant of that 
act or decision.  

82. The communicants submit that CPR 54.5 should be changed to allow for longer, 
fairer and more equitable time limits by introducing a right to bring an action for judicial 
review by the end of a longer, clearly specified time period during which the potential 
claimant should reasonably have found out about the act or omission giving rise to the 
action. The communicants suggest that the timing rules of the Human Rights Act 1998 
could be followed, and a general time limit of one year for bringing environmental review 
actions could be introduced, with a shorter time limit of, say, six months for matters which 
are predominantly of a planning nature and need to be dealt with more quickly in the public 
interest. However, as in the Human Rights Act 1998, in both cases there should be judicial 
discretion to extend the time limit if that is equitable having regard to all the circumstances. 

  
 39  Case of the Court Cass., SCI Les Chênes, 26 September 2007. 
 40 Rylands v. Fletcher (1865–1866) L.R. 1 Ex. 265. 
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Time limits for judicial review claims should allow for claimants to first follow rules on the 
exhaustion of all other remedies or to comply with necessary pre-action protocols. The 
communicants furthermore submit that if an Aarhus Act was introduced, then that act could 
codify the timing rules in the same way as it would codify extended grounds for judicial 
review and different costs rules.  

83. The communicants submit that the Port of Tyne case illustrates that the time limits 
applicable in the law of England and Wales are unfair. It is now too late to bring an action 
for judicial review in that case even though the communicants were in constant contact with 
the relevant authorities with regard to the licence issued in 2004, the deposit of dredged 
material and capping layers placed in 2005 and the sand and silt deposited in 2006; 
nevertheless, for practical and evidential reasons they were unable to bring a claim within 
the time limits stipulated for judicial review actions.  

84. The Party concerned does not accept that the requirement for bringing a judicial 
review claim “promptly” causes uncertainty or unfairness for a claimant. It submits that the 
rule is well understood in practice and points to the public interest, which requires speed 
and certainty regarding the outcome of judicial review applications, particularly where third 
parties may be affected. It submits that the timing rules strike a reasonable balance between 
administrative expediency and fairness to litigants. It furthermore points out that the rules 
on timing are not applied inflexibly — time limits may be extended if there is good reason 
for the delay. The Party concerned notes that CPR 54.5 (1) was considered by the European 
Court of Human Rights in Lam v. United Kingdom, and the United Kingdom was not held 
to be in breach of article 6 of the European Convention on Human Rights and Fundamental 
Freedoms.41

85. The Party concerned submits that the Port of Tyne situation does not provide any 
indication that the rules on timing are unfair. It also submits that if there is ongoing 
illegality on the part of a public body, such illegality would be subject to judicial review. 
Moreover, it submits that it is not inherently unfair not to allow a challenge now to a 
decision taken in 2004. 

 III. National legal framework 

 A. Review of substantive legality in judicial review proceedings —  
article 9, paragraphs 2 and 3 

86. In England and Wales, the standard of review applicable in judicial review 
procedures is largely governed by common law. Three grounds are generally recognized as 
providing the standards for judicial review: illegality, irrationality (Wednesbury test)42 and 
procedural impropriety.43 These grounds are neither exhaustive not mutually exclusive.44  

  
 41  Chung Tak Lam v. United Kingdom, Application No. 41671/98, Decision of Fourth Chamber, 5 July 

2001. 
 42  Associated Provincial Picture Houses Limited v. Wednesbury Corporation [1948] 1 K.B. 223. 
 43  Council of Civil Services Unions v. Minister for Civil Services [1985] AC 374. 
 44 Wheeler v. Leicester City Council [1985] AC 1054, 1078 B-C. 
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87. What requires consideration in the present communication is if and to what extent 
the courts will consider substantive legality, “material errors of fact” having been 
recognized as a ground for judicial review by the courts of England and Wales.45

88. The Judicial Review Handbook46 specifies a number of grounds for review falling 
under the two “substantive” heads of illegality and irrationality, including for error of law,47 
for regard to irrelevant considerations and failure to have regard to relevant 
considerations,48 for jurisdictional error49 and so on. 

89. In respect of substantive legality, the so-called Wednesbury test and subsequent 
developments regarding that test are relevant. The Wednesbury test entails that the courts 
examine whether public authorities “have taken into account matters which they ought not 
to have taken into account or conversely have refused [...] or neglected to take into account 
matters which they ought to have taken into account” while thereafter “it may still be 
possible to say that [...] they have nevertheless come to a conclusion so unreasonable that 
no reasonable authority could ever have come to it. In such a case I think the court can 
interfere.”50

90. The Wednesbury test has been criticized, including by the House of Lords, then the 
United Kingdom’s highest court,51 for providing too limited a standard of review in judicial 
review cases.52 It was also criticized by the European Court of Human Rights in Smith and 
Grady v. the United Kingdom53 because: 

 [T]he threshold at which the High Court and the Court of Appeal could find the 
Ministry of Defence policy irrational was placed so high that it effectively excluded 
any consideration by the domestic courts of the question of whether the interference 
with the applicants’ rights answered a pressing social need or was proportionate to 
the national security and public order aims pursued, principles which lie at the heart 
of the court’s analysis of complaints under article 8 of the Convention. 

91. Since the adoption of the Human Rights Act 1998, it has been suggested that, at 
least for cases involving fundamental human rights, the proportionality test might be the 
proper test to apply. This approach was advocated, among others, by Lord Steyn in R v. 
Secretary of State for the Home Department, Ex Parte Daly.54  

  
 45  A leading case is E v. Home Secretary [2004] QB 1044, in which the Court of Appeal in paragraph 66 

held: “In our view, the time has now come to accept that a mistake of fact giving rise to unfairness is 
a separate head of challenge in an appeal on a point of law, at least in those statutory contexts where 
the parties share an interest in cooperating to achieve the correct result.” 

 46  Michael Fordham, Judicial Review Handbook (5th edition, 2008). 
 47  R v. Hull University Visitor, ex p Page [1993] AC 682. 
 48  Secretary of State for Education and Science v. Tameside Metropolitan Borough Council [1977] AC 

1014. 
 49  Anisminic Ltd v. Foreign Compensation Commission [1969] 2 AC 147.  
 50  Associated Provincial Picture Houses Limited v. Wednesbury Corporation [1948] 1 K.B.  223. 
 51  Since 1 October 2009, the Supreme Court is the Party concerned’s highest court. 
 52 For example, Lord Cooke in R v. Secretary of State for the Home Department, ex parte Daly [2001] 

UKHL 26, [2001] 2 AC 532 held: “And I think that the day will come when it will be more widely 
recognised that [Wednesbury] was an unfortunately retrogressive decision in English administrative 
law, insofar as it suggested that there are degrees of unreasonableness and that only a very extreme 
degree can bring an administrative decision within the legitimate scope of judicial invalidation.” 
(para. 32)  

 53  Smith and Grady v. United Kingdom (1999) 29 EHRR 493, para. 138. 
 54  R v Secretary of State for the Home Department, Ex Parte Daly [2001] UKHL 26, para. 27. 
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 B. Costs prohibitively expensive — article 9, paragraphs 4 and 5 

92. In England and Wales, the general rule applicable to the allocation of costs, 
including in judicial review proceedings, is the “costs follow the event” rule. It entails that 
the losing party pay both its own costs as well as those of the successful party. Several 
measures, however, are in place to soften the effects of this rule. These include a system of 
legal aid, conditional fee arrangements, PCOs and judicial discretion. These four measures, 
as well as cross-undertakings in damages, will be addressed below. 

  General rule “costs follow the event” 

93. The general rule that “costs follow the event” is contained in CPR rule 44.3, which 
states: 

 1. The court has discretion as to — 

  (a) whether costs are payable by one party to another; 

  (b) the amount of those costs; and 

  (c) when they are to be paid. 

 2. If the court decides to make an order about costs —  

  (a) the general rule is that the unsuccessful party will be ordered to pay 
the costs of the successful party; but  

  (b) the court may make a different order. 

  Legal aid 

94. Part C.5 of the Legal Services Commission Funding Code Decision-making 
Guidance55 provides guidance regarding the availability of legal aid for cases involving the 
public interest. Applicants in such cases must still satisfy the financial eligibility test, which 
examines an applicant’s income and capital. Provided the financial eligibility test is met, 
the Funding Code Guidance advises that:  

 Different types of case may exhibit a public interest in different ways. For the 
purpose of the Funding Code, an important distinction must be made between two 
separate forms of public interest case: 

 (a) there are certain types of case which by their nature always exhibit a 
degree of public interest. For example, this could be said of all applications for 
judicial review because it is in the general public interest for public authorities to act 
lawfully […]; 

 (b) there are also individual cases which, on their own particular facts, 
can be said to bring benefits to a section of the public, i.e. persons other than the 
individual bringing the proceedings.56

95. In respect of judicial review cases, the Funding Code Guidance states that such cases 
are “treated as priority areas in the Code. Therefore, the Criteria for judicial review cases 

  
 55  Legal Services Commission, Funding Code: Decision Making Guidance, 

http://www.legalservices.gov.uk/docs/cls_main/FundingCodeDecisionMakingGuidanceGeneralPrinci
ples(Sections1-14)Sept07.pdf

 56  Ibid, Part C.5.1.2. 
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and claims against public authorities are less stringent in some respects than the Criteria in 
the General Funding Code.”57

96. In respect of other types of public interest case, the Funding Code Guidance states 
that funding may be available for individuals who satisfy the financial eligibility test 
provided the case has a “significant wider public interest”. A case with a significant wider 
public interest may be funded even if prospects of success are in the borderline merits 
category or if the individual case in question would not, by itself, be cost effective.58 
“Wider public interest” is defined as “the potential of the proceedings to produce real 
benefits for individuals other than the client (other than benefits to the public at large which 
normally flow from proceedings of the type in question).”59 Public interest carries with it a 
sense that large numbers of people must be affected. The Funding Code Guidance states 
that, as a general guideline, even where the benefits to others are substantial, it would be 
unusual to regard a case as having a significant wider public interest if fewer than 100 
people would benefit from its outcome.60

97. The Public Interest Advisory Panel of the Legal Services Commission, composed 
mainly of independent members with a strong interest in public interest litigation, interprets 
and applies the Funding Code Guidance and provides advice to the Legal Services 
Commission on which cases are eligible for judicial aid.61  

  Conditional fee agreements 

98. Under the law of England and Wales, all legal proceedings (apart from family and 
criminal proceedings) can potentially be funded by a CFA.62 CFAs take the form of an 
agreement between the solicitor and his or her client, under which the solicitor agrees to 
take the case on the basis that if the case is lost he/she will not charge or only charge a 
lower rate for the work carried out. However, if the case is successful, the solicitor can 
charge a success fee on top of his/her normal fee to compensate for the risk of losing the 
case and not being paid. The success fee can be added to the quantum of costs to be paid by 
the losing party, i.e., they are not deducted from any damages that may be awarded. It is 
open to a party to take out insurance against the possibility of being ordered to pay the other 
party’s costs and the success fee. 

  Protective cost orders 

99. A PCO is an order of the court by which the potential costs liability of one or more 
parties in the event that they lose the case is fixed in advance of the hearing. Such costs can 
be fixed at any level and may be eliminated entirely — i.e., so there is no liability for costs 
at all. PCOs are judge-made law, created using the broad control over matters of costs that 
is conferred on the judges by section 51 of the Supreme Court Act 1981.63

  
 57  Ibid, Part C.5.1.3. 
 58  Ibid, Part C.5.1.4. 
 59  Ibid, Part C.5.2.1. 
 60  Ibid, Part C.5.3.2. 
 61  Milieu Ltd., Measures on access to justice in environmental matters (Article 9 (3)): Country report 

for United Kingdom, April 2007, p. 17. 
 62  Response to the communication by the Party concerned, 30 July 2009. 
 63  As noted by the Court of Appeal in R (Compton) v. Wiltshire Primary Care Trust, [2008] EWCA Civ 

749. 
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100. The leading case on PCOs is R (Corner House Research) v. Secretary of State for 
Trade and Industry.64 In that case, the Court of Appeal set out the following principles for 
PCOs: 

 (a) A PCO may be made at any stage of the proceedings, on such 
conditions as the court thinks fit, provided that the court is satisfied that: 

  (i) the issues raised are of general public importance;  

  (ii) the public interest requires that those issues should be resolved; 

  (iii) the applicant has no private interest in the outcome of the case; 

 (iv) having regard to the financial resources of the applicant and the 
respondent(s) and to the amount of costs that are likely to be involved it is 
fair and just to make the order; 

 (v) if the order is not made the applicant will probably discontinue the 
proceedings and will be acting reasonably in so doing. 

 (b) If those acting for the applicant are doing so pro bono, this will be 
likely to enhance the merits of the application for a PCO. 

 (c) It is for the court, in its discretion, to decide whether it is fair and just 
to make the order in the light of the considerations set out above.65

101. The Court in Corner House held that a PCO should only be granted in the most 
exceptional circumstances.66 It also held that “[t]he purpose of the PCO will be to limit or 
extinguish the liability of the applicant if it loses, and as a balancing factor, the liability of 
the defendant for the applicant’s costs if the defendant loses will thus be restricted to a 
reasonably modest amount. The applicant should expect the capping order to restrict it to 
solicitors’ fees and a fee for a single advocate of junior counsel status that are no more than 
modest.”67   

102. The criteria set out in Corner House have been further defined in subsequent case 
law and commented on in relation to environmental cases. These developments include the 
finding that environmental cases do not require special treatment under the Corner House 
criteria, regardless of the Convention.68

103. The criteria, especially the criteria cited in paragraph 100 (a) (i)–(iii) above and the 
“exceptional circumstances” criterion noted in paragraph 101, have been commented on by 
judges in both the case law69 and in reports70 as being problematic, also in the light of the 
Convention. Moreover, both in the case law and the reports, judges have urged the Civil 
Procedure Rules Committee to codify the procedure, also in the light of the Convention.  

  
 64  R (Corner House Research) v. Secretary of State for Trade and Industry [2005] 1 WLR 2600. 
 65  Ibid, para. 74. 
 66 Ibid, para. 72. 
 67  Ibid, para. 76 (ii). 
 68  R (Compton) v. Wiltshire Primary Care Trust, [2008] EWCA Civ 749, para 24. 
 69  E.g., in R (Compton) v. Wiltshire Primary Care Trust para 43, R (Francis Morgan) v. Hinton Organics 

(Wessex) Ltd [2009] EWCA Civ 107, paras. 29 and 36, R (Derek England) v. LB Tower Hamlets and 
others [2006] EWCA Civ 1742, para. 14.  

 70  E.g., the Sullivan report, the Jackson Report and the Report of the Working Group on Facilitating 
Public Interest Litigation chaired by Lord Justice Kay, “Litigating the Public Interest”,July 2006 
(hereafter the Kay Report). 
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104. The judiciary has advocated the adoption of a flexible approach to the Corner House 
criteria in the meantime,71 an approach that met with the approval of the Master of the 
Rolls in Buglife72and by the Court of Appeal in Hinton Organics.73 This includes a flexible 
approach to the issuing of cross-caps. In Buglife, the Court of Appeal, referring to the 
Sullivan Report,74 held: 

 We would certainly accept that there can be no absolute rule limiting costs to those 
of junior counsel because one can imagine cases in which it would be unjust to do 
so. However, in Corner House this court laid down guidance which, subject to the 
facts of a particular case and unless and until there is a rule which has statutory force 
to the contrary, we must follow, albeit in a flexible way. That was the unanimous 
view of the court in Compton. It follows that, as the court put it in Corner House, the 
costs should in general be reasonably modest and the claimant should expect the 
costs to be capped as set out in [76 (ii) and (iii)] of the judgement in that case.75  

The judiciary, however, has also referred to the limits of this flexible approach, indicating 
that “further development or refinement is a matter for legislation or the Rules 
Committee”.76

105. The Sullivan Report also points to the possible chilling effect that the cost of seeking 
a PCO (in the order of £2,500–£7,500 plus VAT) may have on claimants, given the risk that 
the PCO may be refused.77 It questions whether such costs are compatible with the 
Convention.78 The Sullivan Report moreover suggests that “a mechanism is required for 
claimants who could not face such a level of costs exposure to seek a preliminary PCO 
right at the beginning of the proceedings, limiting its costs exposure of applying for a PCO 
to an affordable figure (possibly zero). It would then have an opportunity to withdraw (if a 
PCO is refused) before it becomes exposed to costs.”79

  Judicial discretion  

106. In Morgan v. Hinton Organics, the Court of Appeal considered the role of judicial 
discretion in relation to costs, commenting on the judgement given by the Master of the 
Rolls in Buglife: 

  
 71  E.g., R (Compton) v. Wiltshire Primary Care Trust, para. 23, and R (Derek England) v. LB Tower 

Hamlets and others [2006] EWCA Civ 1742, paras. 14–15.  
 72 R (on the application of Buglife — the Invertebrate Conservation Trust) v. Thurrock Thames 

Gateway Development Corporation & Rosemound Developments Ltd [2008] EWCA Civ 1209, para. 
17. The Master of the Rolls is the presiding officer of the Civil Division of the Court of Appeal and 
the second most senior judge in England and Wales. 

 73  R (Francis Morgan) v. Hinton Organics (Wessex) Ltd [2009] EWCA Civ 107. 
 74  Sullivan Report, appendix 3, paras. 4 and 5. 
 75  R (on the application of Buglife — the Invertebrate Conservation Trust) v. Thurrock Thames 

Gateway Development Corporation & Rosemound Developments Ltd [2008] EWCA Civ 1209, paras. 
24 and 25. R (Corner House Research) v. Secretary of State for Trade and Industry [2005] 1 WLR 
2600, in paragraph 76 (ii), held that the claimant should expect “the capping order to restrict it to 
solicitors’ fees and a fee for a single advocate of junior counsel status that are no more than modest” 
and in paragraph 76 (iii), “[t]he beneficiary of a PCO must not expect the capping order that will 
accompany the PCO to permit anything other than modest representation, and must arrange its legal 
representation (when its lawyers are not willing to act pro bono) accordingly”. 

 76  E.g., the Court of Appeal in R (Francis Morgan) v. Hinton Organics (Wessex) Ltd, [2009] EWCA Civ 
107, para. 47 (iv). 

 77  Sullivan Report, appendix 3, paras. 11–14. 
 78  Ibid., para 14. 
 79  Ibid. 
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 He also indicated that the principles stated in Corner House were to be regarded as 
binding on the court, and were to be applied “as explained by Waller LJ and Smith 
LJ” (para. 19). We take the last words to be a reference to the comments of Waller 
and Smith LJJ respectively that the Corner House guidelines were “not … to be read 
as statutory provisions, nor to be read in an over-restrictive way” (Compton para. 
23); and were “not part of the statute and … should not be read as if they were” 
(para. 74). These comments reflect the familiar principle that: “As in all questions to 
do with costs, the fundamental rule is that there are no rules. Costs are always in the 
discretion of the court, and a practice, however widespread and longstanding, must 
never be allowed to harden into a rule.” (per Lord Lloyd of Berwick, Bolton MDC v. 
Secretary of State for the Environment [1995] 1 WLR 1176, 1178; cited in Corner 
House at para. 27).”80

107. The Court of Appeal in Compton noted that while PCOs were a discretionary order, 
it was unlikely that an applicant that fulfilled all the requirements would be refused.81

  Cross-undertaking as to damages regarding interim injunctions 

108. The general rule that the giving of a cross-undertaking for damages by the claimant 
is a prerequisite for the grant of an interim injunction was noted by the House of Lords in 
the 1975 decision of American Cyanamid Co v. Ethicon Ltd.82 The House of Lords 
recognized, however, that when deciding whether to grant an interim injunction in an 
individual case, there may be special factors that should be taken into account.83  

109. Courts in England and Wales have granted interim injunctions without a cross-
undertaking for damages having been given;84 there have also been cases in which the 
injunctive relief was refused due to the fact that the claimant was not in a position to 
provide a cross-undertaking in damages.85 Judges enjoy a considerable amount of 
discretion as to whether a cross-undertaking for damages is required for the grant of an 
interim injunction. 

 C. Challenging acts of private individuals that breach environmental  
law — article 9, paragraph 3 

110. On the basis of the information put before it by the communicants and the Party 
concerned, the Committee understands that the ways in which a member of the public in 
England and Wales can challenge acts and omissions by private persons which contravene 
national environmental law include: 

(a) Members of the public can report potential or alleged breaches of 
environmental legislation to the appropriate regulator. For example, in England and Wales, 
the Environment Agency will consider whether there is a need to investigate or take 

  
 80  R (Francis Morgan) v. Hinton Organics (Wessex) Ltd, [2009] EWCA Civ 107, para. 33. 
 81  R (Compton) v. Wiltshire Primary Care Trust [2008] EWCA Civ 749, para. 70. 
 82  American Cyanamid Co v. Ethicon Ltd [1975] AC 396. 
 83  Ibid, judgement of Lord Diplock.  
 84  R v. London Borough of Lambeth, ex p Sybyll Walter, 2 February 1989 unrep. Other cases put before 

the Committee in which the United Kingdom courts granted an interim injunction without a cross-
undertaking as to damages include: R v. Durham CC, ex p Huddleston [2000] Env LR D21, R v. 
Inspectorate of Pollution, ex p Greenpeace Ltd [1994] 1 WLR 570, R v. Secretary of State for the 
Environment, ex p Rose Theatre Trust Company (1990) COD 47.  

 85  R v. Secretary of State for the Environment ex parte the Royal Society for the Protection of Birds 
(1997) Env. L.R. 431, R v. Inspectorate of Pollution, Ex p Greenpeace Ltd [1994] 1 WLR 570. 
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enforcement action against any person not found to be complying with legislation. There is 
no charge for this, but the member of the public cannot force the regulator to take action. 
Examples of this option include: 

(i) Section 80 of the Environmental Protection Act 1990 enables the local 
authority to serve an abatement notice where it is satisfied that a statutory nuisance 
exists or is likely to occur or recur. If a person on whom an abatement notice is 
served, without reasonable excuse, contravenes or fails to comply with any 
requirement or prohibition imposed by the notice, they commit a criminal offence;  

(ii) A member of the public can complain to the local authority and informally 
request criminal proceedings to be brought under the Clean Air Act 199386 or the 
Noise Act 1996;87   

(b) Under section 82 of the Environmental Protection Act, a person aggrieved by 
a statutory nuisance can themselves bring proceedings in the magistrates’ court against the 
person alleged to be responsible; 

(c) A claim may be brought in the civil courts for either public or private 
nuisance. Public nuisance is a criminal offence, but it can be an actionable civil matter 
where the claimant has suffered particular or special damage over and above the general 
inconvenience suffered by the public. A claim in private nuisance may be brought where 
there has been an interference with the claimant’s enjoyment of their land, including 
damage or encroachment on their land; 

(d) A claim may be brought under the rule in Rylands v. Fletcher,88  in which the 
court stated: “we think that the true rule of law is, that the person who for his own purposes 
brings on his lands and collects and keeps there anything likely to do mischief if it escapes, 
must keep it in at his peril, and, if he does not do so, is prima facie answerable for all the 
damage which is the natural consequence of its escape”;  

(e) A claim for negligence exists (i.e., a breach of duty which has caused some 
reasonably foreseeable harm) if it can be established that the member of the public was 
owed a duty of care by the third party contravening environmental law; 

(f) Citizens may bring a private prosecution when a criminal offence has been 
committed. Examples of environmental criminal offences include breaches of water 
discharge permits or waste licences, or intentionally or recklessly killing or disturbing 
protected animals (see for example R v. Anglian Water Services Ltd).89 Not all 
environmental laws amount to a criminal offence if they are broken, however. Moreover, 
the burden of proof in criminal prosecutions is a high one (proof beyond reasonable doubt, 
rather than on the balance of probability), and public authorities have powers to gather 
evidence that private individuals do not have; 

(g) In addition, a member of the public may bring a claim for damages for breach 
of certain specific statutory provisions. Examples include: sections 153 and 154 of the 
Merchant Shipping Act 1995 and section 73 of the Environmental Protection Act 1990;  

(h) Besides bringing a claim directly against a private party, a member of the 
public may also take action against a public authority who failed to act to stop a third party 
contravening national environmental law. Possible actions include: 

  
 86  Clean Air Act 1993, section 55(2).  
 87  Noises Act 1996, article 2(4). 
 88  Rylands v. Fletcher (1865-1866) L.R. 1 Ex. 265. 
 89  R v Anglian Water Services Ltd [2003]EWCA Crim 2243 
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(i) An action against the public authority under article 7 of the Human Rights 
Act alleging that the authority has breached article 8 of the Convention by failing to 
respect private and family life; 

(ii) An application for judicial review of the authority’s decision not to take 
action (e.g. Lam v. United Kingdom);90  

(iii) A complaint to the Parliamentary Commissioner for Administration (also 
known as the Parliamentary Ombudsman) who investigates complaints that injustice 
has been caused by maladministration on the part of Government departments or 
other public bodies. Cases concerning enforcement in relation to environmental 
requirements have been dealt with by the Parliamentary Ombudsman, including 
where a member of the public has complained that no enforcement action has been 
taken. The Parliamentary Ombudsman’s decisions have persuasive force, but it 
would be extremely unusual for a public authority not to comply. Alternatively, a 
complaint could be made to the local authority ombudsman. 

 D. Rules on timing in judicial review procedures — article 9, paragraph 4 

111. The procedural rules regarding timing in case of judicial review are set out in CPR 
Rule 54.91 CPR 54.5 (1) states that an application for judicial review must be filed: “(a) 
promptly; and (b) in any event not later than 3 months after the grounds to make the claim 
first arose”.92

112. CPR 54.5 (3) states that this rule does not apply when any other enactment specifies 
a shorter time limit for making the claim for judicial review. For example, under sections 
13 and 118 of the Planning Act 2008, applications for judicial review of decisions within 
the purview of that Act are to be made within six weeks of the decision. 

113. An application for judicial review filed under CPR 54.5 may be refused even if filed 
within three months if the Court determines that in view of all the circumstances it was not 
made “promptly”. In Andrew Finn–Kelcey v. Milton Keynes Council and Others, the 
applicant had filed his application for judicial review four days prior to the end of the three 
month period. In its October 2008 judgement, the Court of Appeal upheld the lower court’s 
finding that the claim had not been lodged promptly and so did not comply with 
CPR 54.5.93 The Court of Appeal in Finn-Kelcey held: 

 As the wording indicates and as has been emphasised repeatedly in the authorities, 
the two requirements set out in paragraph (a) and (b) of that rule [CPR 54.5] are 
separate and independent of each other, and it is not to be assumed that filing within 

  
 90  Chung Tak Lam and Others v. United Kingdom, Application No. 41671/98, Decision of Fourth 

Chamber, 5 July 2001. 
 91  Civil Procedure Rules, Part 54, 

http://www.justice.gov.uk/civil/procrules_fin/contents/parts/part54.htm#IDAFFQZ. 
 92  The House of Lords, in Caswell v. Dairy Produce Quota Tribunal for England and Wales [1990] 2 

AC 738 held that, where the application for permission to seek judicial review is not made in 
compliance with CPR 54.5 (1), the delay is to be regarded as “undue delay” within section 31 (6) of 
the Supreme Court Act 1981. Under section 31 (6) of the Supreme Court Act 1981, where the Court 
considers that there has been undue delay in making an application for judicial review, it may refuse 
to grant permission for the making of the application or any relief sought on the application, if it 
considers that the granting of the relief sought would be likely to cause substantial hardship to, or 
substantially prejudice the rights of, any person or would be detrimental to good administration. 

(Supreme Court Act, 1981 http://www.opsi.gov.uk/Acts/acts1981/PDF/ukpga_19810054_en.pdf) 
 93  Andrew Finn-Kelcey v. Milton Keynes Council and Another [2008] EWCA Civ 1067, para. 29. 
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three months necessarily amounts to filing promptly…. The need for a claimant 
seeking judicial review to act promptly arises in part from the fact that a public law 
decision by a public body normally affects the rights of parties other than just the 
claimant and the decision-maker.94  

114. When considering whether planning decisions not covered by the Planning Act or 
other similar legislation statutorily imposing a six-week limit for judicial review should 
nevertheless be held to a similar time limit, the Court of Appeal in the same case stated: 
“while there is no ‘six weeks rule’ in judicial review challenges to planning permissions, 
the existence of that statutory limit is not to be seen as necessarily wholly irrelevant to the 
decision as to what is ‘prompt’ in an individual case. It emphasises the need for swiftness of 
action.”95

115. The Court of Appeal concluded that the High Court: 

 … was correct in finding that this claim had not been lodged promptly and so did 
not comply with CPR 54.5. That, of course, is not necessarily the end of the matter. 
There may be considerations which mean that it is in the public interest that the 
claim should be allowed to proceed, despite the delay and the absence of any 
explanation for that delay. If there is a strong case for saying that the permission was 
ultra vires, then this court might in the circumstances be willing to grant permission 
to proceed. But, given the delay, it requires a much clearer-cut case than would 
otherwise have been necessary. I turn therefore to consider the substantive merits of 
the claim, which asserts a breach of both domestic and European law. 96

116. After considering the substantive merits of the claim, the Court of Appeal 
concluded: “Even had there been the necessary promptness in lodging this claim for judicial 
review, I would not have granted permission to proceed on the substantive merits of the 
claim. It follows from that that the Appellant falls far short of establishing the sort of clear-
cut case which would be necessary to persuade the court to override the breach of CPR 54.5 
(1), given that this was a claim not filed promptly.”97

117. CPR 54.5 (1) was considered by the European Court of Human Rights in Lam v. 
United Kingdom.98 Mr. and Mrs. Lam had sought leave to make an application for judicial 
review of a decision by the local authority not to take enforcement action against noises and 
smells from a neighbouring warehouse. The Lams had applied for judicial review four days 
less than three months after the decision and fifteen days after receiving official notice of 
the decision. In that case, the European Human Rights Court was asked to determine 
whether the fact that the Lams had been denied leave for judicial review on the grounds of 
delay despite applying within three months denied them legal certainty and was a breach of 
article 6 (1) of the European Convention on Human Rights and Fundamental Freedoms. 
The Court held: 

 In so far as the applicants impugn the strict application of the promptness 
requirement in that it restricted their right of access to a court, the Court observes 
that the requirement was a proportionate measure taken in pursuit of a legitimate 
aim. The applicants were not denied access to a court ab initio. They failed to satisfy 
a strict procedural requirement which served a public interest purpose, namely the 

  
 94  Ibid, para. 21. 
 95  Ibid, para 24. 
 96  Ibid, para 29. 
 97  Ibid. para 47. 
 98 Chung Tak Lam and Others v. United Kingdom, Application No. 41671/98, Decision of Fourth 

Chamber, 5 July 2001. 
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need to avoid prejudice being caused to third parties who may have altered their 
situation on the strength of administrative decisions.” 

 IV. Consideration and evaluation by the Compliance Committee 

 A. Legal basis and scope of considerations by the Compliance Committee 

118. The United Kingdom ratified the Convention on 23 February 2005. The Convention 
entered into force for the United Kingdom on 24 May 2005. 

 B. Admissibility and exhaustion of local remedies 

119. The Committee finds the communication to be admissible. 

120. With respect to those aspects of the communicants’ submissions which relate to the 
legal system in England and Wales in general, the Committee finds that the general nature 
of those submissions means that considerations regarding the exhaustion of local remedies 
are not material.  

121. The Committee notes the submissions made by the communicants with respect to 
the Port of Tyne situation. However, given the wide-ranging and systemic issues raised by 
the other more general aspects of the communication, the Committee decides to address its 
findings to the communicant’s submissions which relate to the legal system in England and 
Wales in general. The Committee accordingly decides not to develop findings in respect of 
the Port of Tyne case. 

 C. Substantive issues 

122. The Committee is tasked with examining whether the Party concerned meets its 
obligations as a Party to the Convention. The Committee accordingly does not address the 
point raised by the communicants as to whether the Convention is directly applicable in the 
law of England and Wales by virtue of EU law and the ratification by the EU of the 
Convention (see annex I to the communication).99 The Party concerned is bound through its 
own ratification of the Convention to ensure full compliance of its legal system with the 
Convention’s provisions, even if, as noted by the Committee, applicable EU law relating to 
the environment should be considered to be part of the domestic, national law of a member 
State (ACCC/C/2006/18 (Denmark), ECE/MP.PP/2008/5/Add.4, para. 27).  

 1. Review of substantive legality in judicial review proceedings — article 9, paragraphs 2 
and 3 

123. Article 9, paragraph 2, of the Convention addresses both substantive and procedural 
legality. Hence, the Party concerned has to ensure that members of the public have access 
to a review procedure before a court of law and/or another independent body established by 
law which can review both the substantive and procedural legality of decisions, acts and 
omissions in appropriate cases. 

  
 99  Since the Treaty of Lisbon entered into force on 1 December 2009, the EU has superseded the 

European Community as Party to the Aarhus Convention. 
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124. Article 9, paragraph 3, of the Convention, as opposed to article 9, paragraph 2, of the 
Convention, does not explicitly refer to either substantive or procedural legality. Instead it 
refers to “acts or omissions […] which contravene its national law relating to the 
environment”. Clearly, the issue to be considered in such a review procedure is whether the 
act or omission in question contravened any provision — be it substantive or procedural — 
in national law relating to the environment.   

125. The Committee finds that the Party concerned allows for members of the public to 
challenge certain aspects of the substantive legality of decisions, acts or omissions subject 
to article 9, paragraphs 2 and 3, of the Convention, including, inter alia, for material error of 
fact; error of law; regard to irrelevant considerations and failure to have regard to relevant 
considerations; jurisdictional error; and on the grounds of Wednesbury unreasonableness 
(see paras. 87–89 above). The Committee, however, is not convinced that the Party 
concerned, despite the above-mentioned challengeable aspects, meets the standards for 
review required by the Convention as regards substantive legality. In this context, the 
Committee notes for example the criticisms by the House of Lords,100 and the European 
Court of Human Rights,101 of the very high threshold for review imposed by the 
Wednesbury test. 

126. The Committee considers that the application of a “proportionality principle” by the 
courts in England and Wales could provide an adequate standard of review in cases within 
the scope of the Aarhus Convention. A proportionality test requires a public authority to 
provide evidence that the act or decision pursued justifies the limitation of the right at stake, 
is connected to the aim(s) which that act or decision seeks to achieve and that the means 
used to limit the right at stake are no more than necessary to attain the aim(s) of the act or 
decision at stake. While a proportionality principle in cases within the scope of the Aarhus 
Convention may go a long way towards providing for a review of substantive and 
procedural legality, the Party concerned must make sure that such a principle does not 
generally or prima facie exclude any issue of substantive legality from a review.  

127. Given its findings in paragraphs 125 and 126 above, the Committee expresses 
concern regarding the availability of appropriate judicial or administrative procedures, as 
required by article 9, paragraphs 2 and 3, of the Convention, in which the substantive 
legality of decisions, acts or omissions within the scope of the Convention can be subjected 
to review under the law of England and Wales. However, based on the information before it 
in the context of the current communication, the Committee does not go so far as to find the 
Party concerned to be in non-compliance with article 9, paragraphs 2 or 3, of the 
Convention.  

 2. Costs prohibitively expensive — article 9, paragraphs 4 and 5 

128. When assessing the costs related to procedures for access to justice in the light of the 
standard set by article 9, paragraph 4, of the Convention, the Committee considers the cost 
system as a whole and in a systemic manner. 

129. The Committee considers that the “costs follow the event rule”, contained in CPR 
rule 44.3 (2), is not inherently objectionable under the Convention, although the 
compatibility of this rule with the Convention depends on the outcome in each specific case 
and the existence of a clear rule that prevents prohibitively expensive procedures. In this 
context, the Committee considers whether the effects of “costs follow the event rule” can be 
softened by legal aid, CFAs and PCOs, as well as by the considerable discretionary powers 

  
 100  For example, Lord Cooke in R v. Secretary of State for the Home Department, ex parte Daly [2001] 

UKHL 26, [2001] 2 AC 532 para. 32. 
 101  Smith and Grady v. United Kingdom (1999) 29 EHRR 493, para. 138. 
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that the courts have in interpreting and applying the relevant law. At this stage, however, at 
least four potential problems emerge with regard to the legal system of England and Wales. 
First, the “general public importance”, “no private interest” and “in exceptional 
circumstances” criteria applied when considering the granting of PCOs. Second, the 
limiting effects of (i) the costs for a claimant if a PCO is applied for and not granted and 
(ii) PCOs that cap the costs of both parties. Third, the potential effect of cross-undertakings 
in damages on the costs incurred by a claimant. Fourth, the fact that in determining the 
allocation of costs in a given case, the public interest nature of the environmental claims 
under consideration is not in and of itself given sufficient consideration. 

130. While the courts in England and Wales have applied a flexible approach to Corner 
House criteria when considering the granting of PCOs, including the “general public 
importance”, “no private interest” and “exceptional circumstances” criteria, they have also 
indicated that, given the ruling in Corner House, there are limits to this flexible approach. 
The Committee notes the numerous calls by judges suggesting that the Civil Procedure 
Rules Committee take legislative action in respect of PCOs, also in view of the Convention 
(see para. 102 above). These calls have to date not resulted in amendment of the Civil 
Procedure Rules so as to ensure that all cases within the scope of article 9 of the Aarhus 
Convention are accorded the standards set by the Convention. The Convention, among 
other things, requires its Parties to “provide adequate and effective remedies” which shall 
be “fair, equitable [...] and not prohibitively expensive”. The Committee endorses the calls 
by the judiciary and suggests that the Party concerned amend the Civil Procedure Rules in 
the light of the standards set by the Convention.  

131. Within such considerations the Committee finds that the Party concerned should 
also consider the cost that may be incurred by a claimant in those cases where a PCO is 
applied for but not granted, as suggested in appendix 3 to the Sullivan Report.102 The 
Committee endorses this recommendation.  

132. The Committee also notes the limiting effect of reciprocal cost caps which, as noted 
in Corner House, in practice entail that “when their lawyers are not willing to act pro bono” 
successful claimants are entitled to recover only solicitor’s fees and fees for one junior 
counsel “that are no more than modest”.103 The Committee in this respect finds that it is 
essential that, where costs are concerned, the equality of arms between parties to a case 
should be secured, entailing that claimants should in practice not have to rely on pro bono 
or junior legal counsel.   

133. A particular issue before the Committee are the costs associated with requests for 
injunctive relief. Under the law of England and Wales, courts may, and usually do, require 
claimants to give cross-undertakings in damages. As shown, for example, by the Sullivan 
Report, this may entail potential liabilities of several thousands, if not several hundreds of 
thousands of pounds.104 This leads to the situation where injunctive relief is not pursued, 
because of the high costs at risk, where the claimant is legitimately pursuing environmental 
concerns that involve the public interest. Such effects would amount to prohibitively 
expensive procedures that are not in compliance with article 9, paragraph 4. 

134. Moreover, in accordance with its findings in ACCC/C/2008/23 (United Kingdom) 
and ACCC/C/2008/27 (United Kingdom), the Committee considers that in legal 
proceedings within the scope of article 9 of the Convention the public interest nature of the 

  
 102 Sullivan Report, appendix 3, para. 14. 
 103  R (Corner House Research) v. Secretary of State for Trade and Industry [2005] 1 WLR 2600,para. 76 

(ii) and (iii). 
 104 Sullivan Report, para. 73. 
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environmental claims under consideration does not seem to be given sufficient 
consideration in the apportioning of costs by the courts.  

135. The Committee concludes that, despite the various measures available to address 
prohibitive costs, taken together they do not ensure that the costs remain at a level which 
meets the requirements under the Convention. At this stage, the Committee considers that 
the considerable discretion of the courts of England and Wales in deciding the costs, 
without any clear legally binding direction from the legislature or judiciary to ensure costs 
are not prohibitively expensive, leads to considerable uncertainty regarding the costs to be 
faced where claimants are legitimately pursuing environmental concerns that involve the 
public interest. The Committee also notes the Court of Appeal’s judgement in Morgan v. 
Hinton Organics, which held that the principles of the Convention are “at most” a factor 
which it “may” (not must) “have regard to in exercising its discretion”,105 “along with a 
number of other factors, such as fairness to the defendant”.106 The Committee in this 
respect notes that “fairness” in article 9, paragraph 4, refers to what is fair for the claimant, 
not the defendant.  

136. In the light of the above, the Committee concludes that the Party concerned has not 
adequately implemented its obligation in article 9, paragraph 4, to ensure that the 
procedures subject to article 9 are not prohibitively expensive. In addition, the Committee 
finds that the system as a whole is not such as “to remove or reduce financial […] barriers 
to access to justice”, as article 9, paragraph 5, of the Convention requires a Party to the 
Convention to consider. 

 3. Challenging acts of private persons that breach environmental law — article 9, 
paragraph 3  

137. The Committee finds that, within the context of the present communication, it has 
not been sufficiently substantiated that within the legal system of England and Wales 
insufficient procedures are available to challenge acts of private individuals that breach the 
rights enshrined in the Convention. The Committee thus finds that, in the context of the 
present proceedings, the Party concerned is not in non-compliance with article 9,  
paragraph 3, of the Convention. 

 4. Rules on timing in judicial review procedures — article 9, paragraph 4  

138. The Committee finds that the three-month requirement specified in CPR rule 54.5 
(1) is not as such problematic under the Convention, also in comparison with the time limits 
applicable in other Parties to the Convention. However, the Committee considers that the 
courts in England and Wales have considerable discretion in reducing the time limits by 
interpreting the requirement under the same provision that an application for a judicial 
review be filed “promptly” (see paras. 113–116). This may result in a claim for judicial 
review not being lodged promptly even if brought within the three-month period. The 
Committee also considers that the courts in England and Wales, in exercising their judicial 
discretion, apply various moments at which a time may start to run, depending on the 
circumstances of the case (see para. 117). The justification for discretion regarding time 
limits for judicial review, the Party concerned submits, is constituted by the public interest 
considerations which generally are at stake in such cases. While the Committee accepts that 
a balance needs to be assured between the interests at stake, it also considers that this 
approach entails significant uncertainty for the claimant. The Committee finds that in the 
interest of fairness and legal certainty it is necessary to (i) set a clear minimum time limit 

  
 105  Para. 47 (iv). 
 106  Para. 44. 
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within which a claim should be brought, and (ii) time limits should start to run from the 
date on which a claimant knew, or ought to have known of the act, or omission, at stake.   

139. As was pointed out with regard to the costs of procedures (see para. 134 above), the 
Party concerned cannot rely on judicial discretion of the courts to ensure that the rules for 
timing of judicial review applications meet the requirements of article 9, paragraph 4. On 
the contrary, reliance on such discretion has resulted in inadequate implementation of 
article 9, paragraph 4. The Committee finds that by failing to establish clear time limits 
within which claims may be brought and to set a clear and consistent point at which time 
starts to run, i.e., the date on which a claimant knew, or ought to have known of the act, or 
omission, at stake, the Party concerned has failed to comply with the requirement in article 
9, paragraph 4, that procedures subject to article 9 be fair and equitable.  

 5. Clear, transparent and consistent legal framework — article 3, paragraph 1  

140. Having concluded that the Party concerned fails to comply with article 9, paragraph 
4, with respect to costs as well as time limits by essentially relying on the discretion of the 
judiciary, the Committee also concludes that the Party concerned fails to comply with 
article 3, paragraph 1, by not having taken the necessary legislative, regulatory and other 
measures to establish a clear, transparent and consistent framework to implement the 
provisions of the Convention. 

 V. Conclusion 

 A. Main findings with regard to non-compliance 

141. The Committee finds that by failing to ensure that the costs for all court procedures 
subject to article 9 are not prohibitively expensive, and in particular by the absence of any 
clear legally binding directions from the legislature or judiciary to this effect, the Party 
concerned fails to comply with article 9, paragraph 4, of the Convention (see paras. 128–
135). 

142. The Committee also finds that the system as a whole is not such as “to remove or 
reduce financial […] barriers to access to justice”, as article 9, paragraph 5, of the 
Convention requires a Party to the Convention to consider (see para. 136).  

143. In addition, the Committee finds that by not ensuring clear time limits for the filing 
of an application for judicial review and by not ensuring a clear date from when the time 
limit starts to run, the Party concerned fails to comply with article 9, paragraph 4 (see para/ 
139). 

144. Finally, by not having taken the necessary legislative, regulatory and other measures 
to establish a clear, transparent and consistent framework to implement article 9, paragraph 
4 of the Convention, the Party concerned also fails to comply with article 3, paragraph 1 
(see para. 140). 

 B. Recommendations 

145. The Committee, pursuant to paragraph 36 (b) of the annex to decision I/7 of the 
meeting of the Parties to the Convention, and noting the agreement of the Party concerned 
that the Committee take the measures requested in paragraph 37 (b) of the annex to decision 
I/7, recommends that the Party concerned: 
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(a) Review its system for allocating costs in environmental cases within the 
scope of the Convention and undertake practical and legislative measures to overcome the 
problems identified in paragraphs 128–136 above to ensure that such procedures: 

(i) Are fair and equitable and not prohibitively expensive; and  

(ii) Provide a clear and transparent framework;  

(b) Review its rules regarding the time frame for the bringing of applications for 
judicial review identified in paragraph 139 above to ensure that the legislative measures 
involved are fair and equitable and amount to a clear and transparent framework. 
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