27.2.2013
Communication to Aarhus Convention Compliance Committee by Mr Bernd Stümer.
Notification of the Swedish state for violating Aarhus Convention in matters of machines wind turbines in Sweden.

Unece, United Nations Economic Commission for Europé

 and 

Aarhus Convention Secretariat

Environment Division 
United Nations Economic Commission for Europe
Palais des Nations, Av. de la Paix 10 
1211 Geneva 10 
Switzerland

Tel: + 41 22 917 2682 / 917 2650
Fax: + 41 22 917 0634 
E-mail: public.participation@unece.org
Web-site: http://www.unece.org/env/pp
Secretary to the Convention Ella Behlyarova

Office S-332, Palais des Nations
Tel: + 41 22 917 2376
Fax: + 41 22 917 0634 
E-mail:ella.behlyarova@unece.org
                           Information on Corespondent

Mr Bernd Stümer

Väla gård, Helgarö

64592 Strängnäs

tel 0152 80107

valab@helgaro-liv.se
                         Party Concerned

Sweden

European Community

                        The content    
Summary …………………………………………………………………….1

Request   …………………………………………………………………… 2
The case study Helgarö…………………………………………… ………2

General information on wind turbines in Sweden………………………..2
General information on wind turbines in Sweden……….……………….5
Swedish law in the permitting process for wind turbines………………..7
Violations of the Aarhus Convention in general………………………… 8

Use of national legal remedies……………………………………………10

Conclusion…………………………………………………………………..11
                          Summary

We have evidence that national legal remedies are not available to assure the public concerned the right of action, right to information, right to participation in decisions affecting the case of permit for wind turbines in Sweden.

In the state of Sweden the rights assured in the Aarhus Convention to the public concerned and the safety regulations of the EU Directive, Machinery Directive, in matters of planning permission for wind turbines are overridden consistently.

Violation of Article 4 in the case building permit PBN § 276,  Dnr PBN 2008:21-239, 2010-11-03 wind turbines on Helgarö, Strängnäs, Sweden and in general.

In no way has the public concerned received information before decision in these speciffic cases. 

Numeros examples of this sort of violation exist.

Violation of Article 5 in the case Helgarö, Strängnäs, Sweden.

The violation of Article 4 above includes also violation of dissemination of environmental information as in Article 5.

Violation of Article 6 in the case Helgarö, Strängnäs, Sweden and in general.

Not in a single case has the public concerned been allowed to participate in decision making on permit for wind turbines.
Violation of Article 7 in the case Helgarö, Strängnäs, Sweden and in general.

We, the public concerned, have never been allowed to participate concerning plans programs and policies relating to environment.
Violation of Article 8 in the Helgarö, Strängnäs, Sweden and in general.

Never has the public concerned been able to participate during the preparation of executive regulations and/or generally applicable legally binding normative instruments concerning permits for wind turbines.

Violation of Article 9 in the case Helgarö, Strängnäs, Sweden and in general.

We, the public concerned as defined in Article 2, are deprived of our right to judicial review under Article 9 when the Court follows government orders that current law Machinery Directive shall not apply to judicial review of matters relating to permits for wind turbines in Sweden. This order prevents the proper implementation of access to justice where justice includes all laws relating to the case.

                         Request
Hereby we request that the United Nations, Unece will work for that the rights insured to the public concerned in the Aarhus Convention shall apply to all questions about planning permission for wind turbines in Sweden.

Hereby, we request that the United Nations, Unece, take immediate action so that judicial review of permits for the development of wind power in Sweden includes all the laws applicable for the matter, including the law on safety regulations as stated in the Machinery Directive.
                           
                         Facts of the Communication

                        The case study Helgarö.

Since questions about permits concerning of building wind turbines is implemented in similar processes in Sweden we show here a case of two wind turbines on Helgarö / Fogdö / Strängnäs PBN § 276 Reg PBN 2008:21-239 dated 2010-11-03.

Our property Väla Gård is situated next to the properties where the wind turbines are intended to be built. As a mere rumour we heard in March 2008 that the church intended to build wind turbines here.

Shocked and utterly devastated we called the Building Department and asked to be informed about the plans. The officers respons was that the issue did not concern us and that we should not care. Both our parish priest and bishop asserted that they knew nothing of the matter. 

However, the building permits were in an advanced state of handling, as shown by the planning permission for three wind turbines in the middle of Lake Mälaren on Selaö in Strängnäs dated to 05-03-2008 already was given. 
We tried to enter an appeal against the permission but the authorities tried to stop us by refusing to give us copies of necessary documents. 

Not until we notified their refusal to Ombudsman, JO, The Parliamentary Ombudsman, we got some necessary documents. 

It later turned out that the church had asked for permit to build wind turbines on Helgarö already 10.1.2008. The Country Administrative Board (Länsstyrelsen) did not have any objections14.2.2008.  
We appealed against the building permission for wind turbines on Selaö and then the building permission for wind turbines on Helgarö was put on hold by the Planning and Building Board in Strängnäs for nearly 3 years.

Obviously there were several factors that banned wind turbines in the area; bird sanctuary, nature conservation area prohibitions in current plan, and the plan for the whole area (översiktsplan).
The authorities removed the above mentioned obstacles, which took 3 years. During this time our request for consultations under Swedish law was rejected. 

The Country Administrative Board announced that the case Helgarö had been closed. 
 
Despite the case was closed the plan and building board in Strängnäs gave 3.11.2010 permission for building of wind turbines on Helgarö.

The action above shows flagrant violation of Article 4 ACCESS TO ENVIRONMENTAL INFORMATION by deliberately preventing us from obtaining information.

The action above shows flagrant violation of Article 5 COLLECTION AND DISSEMINATION OF ENVIRONMENTAL INFORMATION in form of no dissemination of environmental information. 

The action above shows also flagrant violation of Article 6 PUBLIC PARTICIPATION IN DECISIONS ON SPECIFIC ACTIVITIES, we have in no way been able to participate in the decision making regarding the permits for wind turbines on Helgarö.

The authorities have constantly rejected our attempts to appeal by depriving us of our right to do so. 
 and 

This overrides our rights under Article 9. Access to Justice.

We especially asked that building permissions for wind turbines should be examined in accordance with all applicable laws witch are adequate to the issue. We specifically requested that the machines wind turbines should also be examined by Swedish law Machinery Directive.
On direct orders from the government the Machinery Directive shall not be applied in the authorization procedure of machinery turbines. 

The Swedish courts comply with that order and no adjudgment exists concerning the application of the Machinery Directive.

In fact no wind turbine in Sweden have necessary CE-mark to show that safety provisions of the directive are implemented.

This direct order from the government prevents the proper implementation of access to justice where justice includes all laws relating to the case even the law Machinery Directive.

The above shows that the legal process rejects our rights to justice by simply depriving us the right to appeal.
Again, we reject the interpretation of the reference to national law in
Article 9 paragraph 1 which means that the public's right of appeal is simply dismissed.

We reject the interpretation of Article 9 paragraph 3, that the trial of building permits for wind turbines is an administrative order and will not bee examined in court because this order means that we only have to obey orders from political power.

We have not got adequate information about the case Helgarö.
We have not been allowed to participate in decision-making in the case Helgarö.
We have not got access to justice in the case Helgarö.

.              Violation of Article 4 Access to environmental information.

No reason not to provide the requested environmental information exists here.

Violation of Articlel5, COLLECTION AND DISSEMINATION OF ENVIRONMENTAL INFORMATION

The entire Article 5 paragraph 2 has been infringed as described above. We have never had access to collected environmental information in our case. 

             Violation of Article 6, Public participation in decisions on specific activities.

Contrary to Aarhus convention we have deliberately been prevented from participating in decision making about the construction of wind turbines on Helgarö.
We residents oppose the interpretation of Article 6 paragraph 1.b and c which implies that national law overrides the meaning of the Article 6
             Violation of Article 7, Public participation concerning plans, programs and policies relating to the environment.

At no occasion have we been invited to participate in the preparation of plans, programs and policies relating to the expansion of wind turbines on Helgarö. On the contrary, the municipality has deliberately tried to conceal their plans for planning permission for wind turbines on Helgarö.

             Violation of Artikel 8. Public participation in the drafting of laws and regulations.
Media gave us information in 2012 that the government intended to speed up the judicial process for the issues of wind turbines by amending Swedish law, the Environmental Code. For this reason we requested in a letter to the Government, with the support of the Aarhus Convention, Article 8 to participate in the drafting of laws and regulations.
 
No response has been received. 

As above, the Swedish authorities by all means tries to prevent public participation at an appropriate stage while options are still open when authorities prepare laws and regulations that may have a significant environmental impact.

                Violation of Article 9, Access to Justice.

The above shows that the legal process is simply rejected our right to justice by simply depriving us the right to appeal.
Our principled position on the Swedish legal process is presented below.
Again, we reject the interpretation of the reference to national law in
Article 9 paragraph 1 which implicate that the public's right of appeal is simply dismissed as described above.

We emphasise again that a national law management that simply deprives the public of its locus standi is contrary to the purpose of the Aarhus Convention, and therefore can not be accepted.
The interpretation of the Convention's in Article 9 paragraph b which implement that the public concerned are not allowed to exercise their right to complain, can not be accepted. 
We, the residents, do not accept the provision in Article 9 paragraph 2. b, implementing that the Country Administrative Board (Länsstyrelsen) witch is an administrative authority and not a court has the function in the judicial process determine the application of law of the case.

We the residents reject the interpretation of Article 9 paragraph 3, that the trial of building permits for wind turbines is an administrative order and can not bee examined in court because that order means only obeying the orders of the fact that our present government makes decisions contrary to current laws.

                 General information on wind turbines in Sweden.
In fact, the Swedish government's decision to promote the development of wind power in Sweden has led, and continues to lead, to environmental and health damage forever.
The grounds of the Government for this decision are false.
Electricity from wind turbines is not needed in the country's large surplus capacity to produce CO2-free electricity.
Building of wind turbines in Sweden always creates a very large emission of CO2 which can never be made good by electricity from wind turbines replacing electricity from coal plants that do not exist in Sweden.

The Swedish government enforces the damage to the country and its population by everting domestic law and by infringing international law EU Directive and the Aarhus Convention. Sweden has a very large excess of the capacity to produce CO2-free electricity. According to the Swedish Energy Agency, the surplus was 19.8 TWh in 2012. Electricity from wind turbines in 2012 is less than 4 TWH.

When Sweden joined the Union in 1994 EU law was introduced as Swedish law, including the Machinery Directive. The Swedish NBOSH (Du har +1:at detta offentligt. ÅngraNational Examination Board in Occupational Safety and Health) was converted into Work Environment Authority which got supervisory responsibility to verify that the Machinery Directive had been applied.
Since it was obvious that building wind turbines in the nature were made impossible by the safety provisions of the Machinery Directive, the authorities decided to circumvent this prohibition by stating that in Sweden the wind turbines are buildings under Swedish Planning and Building Act and not machines.

The reason that machines are not CE marked and can not be CE marked is the fact that the ice forming on the wings is one of the Machinery Directive "residual risk" that can not be constructed away and that the Swedish Constitution "Everyman's right" (Allemansrätten) prevents the operator to ring-fence the danger area around the machines.
Sweden based decisions to favor the expansion of wind power on the EU's decision to reduce CO2 emissions. No other grounds for expansion are indicated. See Bill 2008/09: 162 and Bill 2008/09: 163
It is easy to show that the construction of wind turbines in Sweden always leads to increased emissions of CO2 when turbines never can make up for these emissions  by electricity from wind turbines witch replaces electricity from coal plants, which do not exist in Sweden.
Sweden has not been able to show that the building of wind turbines in Sweden has reduced CO2 emissions. The  EU report indicates no estimate of the required task. 
 


- The Act EU Directive, Machinery Directive, which applies to all machines have been infringed in Sweden in construction of wind turbines because the directive safety can never be met in the country's cold and icy climate because the right of public access (Allemansrätten) allows people to enter the risk zone of such, iskast, ice thrown from the wind turbine..

Policy decisions to promote wind power in Sweden is based on the incorrect basis whether the threat of climate catastrophe is scam or not.
The safety requirements under the Act EU Directive, Machinery Directive can never be satisfied for wind machines in Sweden.

                     Swedish law in the permitting process for wind turbines.
The protection of man, nature and environment Planning and Building Act (1987-10 and 2010-900) and mainly the Environmental Code (1998-808) is disregarded easily in the judicial process by claims of "great benefit" to the building of wind turbines involved. No definitions of the benefit other than the reduction of CO2 can be made of the reference to the governments act or statements on climate. 
Courts always found their permits on wind power to be contributing to sustainable development. For example  MÖD (Miljööverdomstol) 2011-11-23 M 847-11 och MÖD 2011-11-23, M 825-11 and MÖD 2011-11-23  M 824-11.

By decree from the Swedish Government the law Machinery Directive is not part in a judicial review of decisions on planning permission for wind machines.

Mandatory checks on the safety requirements of the Machinery Directive in the form of so-called market controls in accordance with the Machinery Directive, has not been implemented by the supervisor Work Environment Authority.

Despite our since 2008 recurring requests under the principle of public access to copies of documents proving these market controls, has so far not a single requested document been submitted by the responsible supervisor Work Environment Authority. 

Instead, the Authority has provided 740 documents that have nothing to do with the case.

None of these documents mention CE marking or the Machinery Directive.

The 740 documents are related to another law, The Work Environment Act and not the Machinery Directive. In this case there is no other explanation for this than that Swedish Work Environment Authority intentionally want to hide that any market controls in accordance with the Machinery Directive has never, since 1994, been implemented. Swedish Work Environment Authority has no knowledge of the CE marking of existing wind turbines in Sweden.

Courts ignore the safety regulations in the Machinery Directive.

 SVEA HOVRÄTT, Mark- och miljööverdomstolen, Rotel 0610, DOM 2012-05-29 Stockholm Mål nr M 7639-11.
At the hearing of cases for building permits of wind turbines courts always refuse, without comment, to apply Machinery Directive safety despite the residents are asking to do so.

The government has not responded to, by the public requested information, how much wind power in Sweden has reduced CO2 emissions in Sweden.
 
                EU law on the issue of permits for wind turbines in Sweden.

27.2.2011 we notified to EU Commission the Swedish government for failure to fulfill obligations in two cases 
- EU Directive, Machinery Directive is not applied in matters of wind machines in Sweden.

- Obstruction of the CJEU Case, Case C-263/08 concerning Directive 85/337/EEC
Public participation in environmental decision-making - the right to challenge the decision concerning authorizing projects which are  likely to have significant environmental effects.
 

The Notification to EU got a lot of document designations CHAP (2011) 00872. It consists of 17 pages and 36 appendices. 
25.9.2011 the Commission rejected the notification of the breach of Machinery Directive on the grounds that the Commission posed the question to the Swedish government, which responded that the Machinery Directive applies and that Swedish Work Environment Authority has performed "market controls in accordance with machine Directive."
The rejection does not mention a word of the notification of the obstruction on the CJEU Case, Case C-263/08 concerning Directive 85/337/EEC.

The basis for the rejection was shown to be false since neither the Swedish government or Swedish Work Environment Authority has ever been able to provide copies of documents from of those alleged checks.
New notification were sent 4.12.2011 
and 25.5.2012 
.

The European Commission has 21.06.2012 given the new notifications document designation CHAP (2012) 01797.
The case is not yet settled.

Despite the notification, the European Commission has not taken action against the Swedish state offense not to apply the EU Directive, Machinery Directive under the treaties.
In 19 years, since the country's accession to the Union in 1994, the law has been broken. 
               Violations of the Aarhus Convention in general 
The foundation of a democracy is that political power is separate from the judicial power.
This principle of division of power has been infringed in matters of wind turbines in Sweden by the fact that the first instance in the appeal regarding the wind turbine is the County Administrative Board. This Board is not a court, but the organization through which political power, through government directives, exert their power. The Board is therefore by no means the independent judiciary as Sweden's constitution prescribes.
When single officers of the County Administrative Board, who have to obey government directives, deliver decisions, these are foundations for the entire subsequent legal proceedings. This disregards the right of citizens to justice in matters relating to their environment.

Further evidence of the political power, government control of the judiciary ruling, is the order which was sent to all Swedish courts ordering that EU Directive, Machinery Directive, must not be taken into account in the consideration of questions about wind turbines.
 
No wind turbine in Sweden is CE marked as evidence that the machine is safe according to the Machinery Directive or can be CE marked in their parking location in Sweden's cold and icy climate. 

By this alleging infringement of the law exposes the responsible government citizens who visit the hazardous machine areas under the right of public access (Allemansrätten) of lethal damage by thrown ice from the rotating wings of the machine. Authorities have stated that this dangerousness can not be constructed away.
 
No court order is based on the application of the safety rules stated in Machine Directive. Court denies us our rights ensured in Article 9 of the Aarhus Convention to a judicial review in which all the relevant laws on the subject are included.


The apparent unwillingness by the European Commission on the matter is demonstrated in the lengthy delay in answering the simple question if EU law, Machinery Directive, can be neglected as has happened in Sweden in matters of wind turbines. 
We recognize the great difficulty stopping all over 2000 wind turbines in Sweden and the difficulty that the machines can not be secured with a simple fence, but characteristic of the rule of law is that the law applies to all, must be respected by all, rich and poor, even political power, parliament and government.

We also oppose that the delay in efforts to stem Sweden's failure is created because the EU is financing technological changes on the machines wind turbines to eliminate the risk of ice thrown by giving the operators, owners of wind turbines, million euro.
 
To avoid further deliberate delay caused by the EU Commission's attempt to avoid the application of safety rules for wind turbines, we request that the EU is forced to take immediate action against the Swedish state in order to enforce the safety regulations laid down by the Machinery Directive.

                   The public concerned is denied the right to information, Article 4, and participation in decisions on wind turbines Article 6.

This right applies in Swedish law by consultation so-called (samråd). The Environmental Code sets out certain requirements for this consultation but the authorities and courts interpret the provisions so freely that they often accept the shape of a coffee party where the operator issue some images, offer coffee and walk around talking with any visitor.

A large number of cases exists where the authorities do not call the people concerned at all.
It is very common in the Swedish legal process in matters of wind turbines that the public's access to justice has been denied them.
Recently in Environmental Court on the question of the conditions for the building of wind turbines in HD 2012-12-18 O 4925-11, Taggen Hanöbukten
and MÖD 2010-09-21 M 1505-10 Markbygden Piteå.

In the case of Taggen Hanöbukten public concerned was refused to appeal because their association had only had 92 members and not 100.
We citizens are opposed to the amendment which the Swedish government has implemented when the provisions of the Environmental Code, Chapter 16, § 13 was changed because of the judgment of the European Court (Case C-263/08).The terms of the number of members to provide access to justice was then changed from 2000 members to 100 despite the EU judgment does not specify requirements for a certain number of members.
Our belief is that this Swedish amendment had not the support of the EU judgment and was the second point of our complaint to the EU CHAP (2011) 00872.

In fact, the Swedish government, even with this change, deprives locus standi for most associations. In Sweden wind turbines are located in sparsely populated rural areas where it is almost impossible to create an association of 100 members. Knowing this fact may have guided the Government's decision on the number of members of the association.

We citizens are opposed to the above mentioned decision on locus standi alone is shaped by EU Directive 85/337 and not by the provisions of the Aarhus Convention and we require that the Swedish conditions about 100 members of the locus standi shall not apply to locus standi in environmental matters under Aarhus Convention on wind turbines.

                        Use of national legal remedies.

Accounting for conducted trials to influence decisions regarding wind turbines in Sweden through a legal process the following authorities, offices, municipalities, law enforcement institutions have unsuccessfully been contacted with the question of the unfair treatment of conditions for building wind turbines.
We have, in vain, asked for the support of our view in over 300 writings to departments, agencies, authorities, municipalities, county councils, police authorities, JO Ombudsman, JK Justitiekansler, KO Consumer Ombudsman, etc.

In conclusion national legal remedies are not available to assure the public concerned the right of action, right to information, right participation in decisions affecting the environment in matters of wind turbines in Sweden.
Information has reached us that the government's orders have been spread to all parties through conferences and meetings. 

Police were informed that investigations of complaints on the issue of environmental crimes of wind turbines should not take place.
For example, the operator for Piledalsverket in Ystad was reported three times for serious environmental crimes to the police authorities in Skåne. 
This wind turbine has no building permit, violate all applicable environmental laws and is by local authorities in vain ordered to stop. Prosecution Authority and the police have not taken action to stop the wind turbine.

In conclusion in Sweden the question of the permits for wind turbines has led to laws and regulations are infringed so that the entire legal system thus has been eliminated in this matter.
                          Conclusion.
The expansion of wind power in Sweden is violating the provisions of the Aarhus Convention and the EU Directive, Machinery Directive.
All wind turbines in Sweden has been illegally put into operation.
No wind turbine in Sweden carries the CE mark and can be CE marked in their parking stand in Sweden.
Citizens are denied information in decisions about their environment.
Citizens denied involvement in decisions about their environment.
Citizens are denied judicial review on decisions regarding the environment.

In fact, the Swedish government's decision to promote the development of wind power in Sweden has led and continues to lead to that the country and the people are damaged forever.
The grounds of the Government for this decision are false.
Electricity from wind turbines is not needed in the country's large surplus capacity to produce CO2-free electricity.
Building of wind turbines in Sweden always creates a very large emission of CO2 which can never be made good by electricity from wind turbines replaces electricity from coal plants that do not exist in Sweden.

The Swedish government enforces the damage to the country and its population by averting domestic law and by infringing international law EU Directive and the Aarhus Convention.

                        Secrecy

We hereby disclaim all secretess in this document which means that all information provided is public.     
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