
 

28th November 2016 

 

UNITED NATIONS ECONOMIC COMMISSION FOR EUROPE 

 

Ms Fiona Marshall  

By e-mail 

Secretary to the Aarhus Convention Compliance Committee 

Palais des Nations, Room S 429-4 

8 – 14 Avenue de la Paix 

CH-1211 GENEVA 10 

Switzerland 

 

Your ref: ACCC/C/2013/107 

 

Re: Communication to the Aarhus Convention Compliance Committee concerning 

compliance by Ireland with the provisions of the Convention on public 

participation in decision-making in relation to the extension of the duration of 3 

planning permissions for a quarry (ACCC/C/2013/107) 

 

Dear Ms Marshall 

 

We refer to your correspondence dated 28th October 2016 relating to questions raised 

by the Compliance Committee during the discussion of the above communication at 

its fifty-second meeting (Geneva, 8 – 11 March 2016). Please now find enclosed 

Ireland’s comments on the Communicant’s response of 18th November:  



INTRODUCTION 

 

1. The Communicant, Kieran Cummins, wrote to the Aarhus Convention 

Compliance Committee (“ACCC”) alleging non-compliance with articles 6 

and 7 of the Convention with respect to decision-making on the extension of 

the duration of 3 planning permissions for a quarry, under S.42 of the 

Planning and Development Act 2000. 

 

2. On 9th April 2015, after receiving preliminary observations from the 

Communicant and Ireland, the ACCC declared the complaint to be 

preliminarily admissible.  

 

3. On 27th November 2015 Ireland issued a response to the Communicant’s 

written complaints. 

 

4. At the invitation of the ACCC, Ireland and the Communicant attendee a 

discussion of the above communication at its fifty-second meeting (Geneva, 8 

– 11 March 2016). 

 

5. During the discussion the Compliance Committee indicated that it would 

send further questions for the response of both Ireland and the Communicant. 

 

6. On the 28th October 2016 Ireland received correspondence from the ACCC 

raising further questions by the Compliance Committee. 

 

7. On the 18th November Ireland issued its response to these questions. 

 

8. On the same date Ireland received the response of the Communicant replying 

to questions presented to him by the Compliance Committee. 

 



9. Ireland takes this opportunity to briefly comment on the observations of the 

Communicant. 

 

 

  



PRELIMINARY OBJECTIONS 

 

10. As noted in its response of 18th November, Ireland must express its deep 

reservations to responding to the questions posed by the Committee 

concerning: (i) domestic remedies and (ii) Ireland’s legal cost regime. 

 

11. These questions are not within the subject matter of the Communicant’s initial 

complaint, which concerned non-compliance with articles 6 and 7 of the 

Convention with respect to decision-making on the extension of the duration 

of 3 planning permissions for a quarry.  

 

12. This Communication is not the appropriate forum for addressing Ireland’s 

legal costs regime in the context of the Convention.  In this context we are 

particularly conscious of the appeal of the committee in another complaint 

against Ireland to the parties in that case to resist the temptation to broaden 

the issues beyond the parameters of the initial complaint. 

 

13. First, the issue of costs is not a part of the present Communication. The 

Communication is about public participation in the application for an 

extension of the duration of a planning permission. It is not about access to 

justice in respect of such applications. Second, this is not a concrete case about 

costs in particular proceedings, or costs having actually prevented a 

challenge. These submissions are not made. All submissions about costs are 

entirely hypothetical, are speculative and unspecific, and do not arise in 

respect of any particular event. It is respectfully submitted that decisions of 

the Committee must not be made on the basis of hypothetical speculation, but 

either a particular nexus of facts or (in the absence of facts concerning a 

specific Communicant) a detailed and grounded complaint considering a 

particular aspect of national law and practice. We respectfully invite the 

Committee not to consider aspects of Communications which are generalised, 



unspecific and do not concretely concern factual issues which can be 

responded to. 

 

14. Third, there is an ongoing ACCC communication in respect of Ireland’s legal 

cost regime, namely Communication ACCC/C/2014/113. Ireland emphasises 

that that communication, in which those matters have been fully ventilated, is 

the appropriate forum for a consideration of Ireland’s legal costs regime.1 The 

Committee has requested that Communication ACCC/C/2013/113 not be 

considered further by the Compliance Committee, until the Court of Justice of 

the European Union preliminary reference in Case C-470/162 has been ruled 

upon. This reference, from the Irish High Court, concerns important questions 

in relation to the interpretation of provisions of EU law implementing the 

Convention. The response of the CJEU to these questions may have a 

considerable impact on Ireland’s legal costs regime in the context of the 

Convention. The seven questions referred by the High Court are available at 

Annex I to this response. It would in our view not be appropriate for the 

ACCC to consider legislation governing legal costs in this Communication, 

whose subject matter does not concern costs, while requesting that 

Communication ACCC/C/2013/113, which does concern costs, not be 

considered further until the CJEU has ruled.  

 

15. Finally, we must take objection in the strongest possible terms with Mr 

Cummins adducing confidential correspondence from unpublished 

proceedings, including a record of a Ruling of the Taxing Master, in which he 

was not involved. Whilst rulings of the Taxing Master will in future be public 

pursuant to new legal provisions, they were not at the material time, and 

there is no evidence the Communicant obtained the permission of the parties 

                                                 
1 ACCC/C/2014/113 Ireland.  See http://www.unece.org/environmental-
policy/conventions/public-participation/aarhus-
convention/tfwg/envppcc/envppcccom/acccc2014113-ireland.html 
2 Case C-470/16 North East Pylon Pressure Campaign Limited, Maura Sheehy v An Bord Pleanála, The 
Minister for Communications Energy and Natural Resources, Ireland, Attorney General. See 
http://curia.europa.eu/juris/document/document.jsf?text=&docid=185501&pageIndex=0&doclang
=EN&mode=lst&dir=&occ=first&part=1&cid=262563 



to supply the Committee with any of the documentation. Even if permissible 

in principle, the Communicant has insufficiently redacted the documentation, 

constituting a breach of privacy and data protection for the clients and legal 

representatives involved. We would ask the Committee to withdraw the 

document from the website, at least in its present form. 

 

  



COMMENTS ON COMMUNICANTS COMPLAINT 

 

Public participation in planning process relating to Keegan’s Quarry, Trammon, 

Rathmolyon, Co Meath 

 

16. Further to Ireland’s Reply to the Committee dated 18th November 2016 in 

respect of Questions 6 to 8:- 

1998 Planning Permission  

 

17. The relevant planning application was submitted to Meath County Council on 

23 December 1997 but the council required, among other things, a revised site 

notice and public notice to be erected/published. 

 

18. The revised public notice, stating the intention of John Keegan Quarries to 

apply for planning permission, was placed in the Irish Independent (Ireland’s 

highest selling daily newspaper) on 23 January 1998.3 

 

19. A copy of the revised site notice relating to the application for planning 

permission was received by the council on 26 January 1998.4  The planning 

Regulations in force at that time required the site notice to be in place for at 

least 1 month following the submission of the application. 

2004 Planning Permission  

 

20. The public notice, stating the intention of Keegan Quarries Ltd. to apply for 

planning permission and that submissions or observations could, on payment 

of a fee of €20, be submitted to the council within 5 weeks of receipt of the 

                                                 
3 See attached file refs: 1998 public notice 1 and 2: different views of the same notice. 
4 See attached file ref: 1998 site notice. 



application by the council, was placed in the Irish Independent on 25 August 

2003.5 

 

21. A site notice dated 4 September 2003, stating the intention of Keegan Quarries 

Ltd. to apply for planning permission and that submissions or observations 

could, on payment of a fee of €20, be submitted to the council within 5 weeks 

of receipt of the application by the council, was received by the council on 5 

September 2003.6   The planning Regulations in force at that time required the 

site notice to be in place for 5 weeks following the submission of the 

application. 

 

22. Following receipt by the council of further information from the applicant, 

which the council deemed to be significant, the council required the applicant 

to publish a further public notice (the planning Regulations in force at that 

time did not require that a further site notice should be erected relating to 

further “significant” information).  That public notice, stating that further 

information had been submitted by Keegan Quarries Ltd. to Meath County 

Council and that submissions or observations could, on payment of the 

prescribed fee, be submitted to the council within 2 weeks of the date of the 

newspaper notice, was placed in the Irish Independent on 8 January 2004.7 

2010 Planning Permission  

 

23. A public notice, stating the intention of Keegan Quarries Ltd. to apply for 

planning permission and that submissions or observations could, on payment 

of a fee of €20, be submitted to the council within 5 weeks of receipt of the 

application by the council, was placed in the Irish Times on 17 June 2009.8 

 

                                                 
5 See attached file refs: 2004 public notice orig. 1, 2 and 3: different views of the same notice. 
6 See attached file ref: 2004 site notice orig. 
7 See attached file refs: 2004 public notice F.I 1 and 2: different views of the same notice. 
8 See attached file refs: 2010 public notice 1 and 2: different views of the same notice. 



24. A site notice dated 17 June 2009, stating the intention of Keegan Quarries Ltd. 

to apply for planning permission and that submissions or observations could, 

on payment of a fee of €20, be submitted to the council within 5 weeks of 

receipt of the application by the council, was received by the council on 22 

June 2009.  The planning Regulations in force at that time required the site 

notice to be in place for 5 weeks following the submission of the application.9 

 

25. The council received further information from the applicant for planning 

permission on 4 December 2009 but, as the council did not deem it to be 

significant, did not require the applicant to publish/erect a further public 

notice or site notice in relation to it.  However, the council wrote on 8 

December 2009 to each person or body who had made a submission on the 

original application, stating that further information had been received. The 

letters indicated that the information was not considered significant but could 

be inspected or purchased at the Council’s offices.  

                                                 
9 See attached file ref: 2010 site notice. 



Domestic remedies 

 

26. As Ireland notes in its response of the 18th November, the possibility of an 

extension of the duration of a planning permission subject to strict statutory 

criteria has been a significant part of the Irish planning regime for a long 

period of time. 

 

27. Provision for extension subject to meeting defined statutory criteria was made 

in section 29 of the Local Government (Planning and Development) Act 1976 

and revised provisions for that purpose were made in section 4 of the Local 

Government (Planning and Development) Act, 1982. As noted in Ireland’s 

response, S.42 of the Planning Act 2000 is substantively very similar to its 

statutory predecessors.10  

 

28. It was therefore entirely within the discretion of an interested person to make 

a submission to the planning authority or the Board at the time the original 

planning application or appeal was being considered,  raising concerns about 

the possibility of an extension of permission.  

 

29. Moreover, and as previously indicated to the Committee, an extension of the 

duration of a planning permission does not permit any development to be 

carried out over and above what is covered by the permission concerned. 

 

 

 

 

 

  

                                                 
10 Ireland’s Response of 18th November, at para. 89. 



Costs 

 

30. Ireland does not propose to issue a detailed response to the Communicant’s 

observations on the case law of the Irish courts concerning legal costs, many 

of which are entirely incorrect and misleading, and others are wholly 

irrelevant. 

 

31. The nature of the Communicant’s observations in respect of costs vindicates 

Ireland’s submission that questions concerning costs involve consideration of 

an exceedingly large number of hypotheticals. As noted in Ireland’s response, 

any answer will therefore necessarily be arbitrary in the absence of a concrete 

set of circumstances on which to base an assessment.11 

 

32. The Communicant himself implicitly concedes as much, stating in his 

observation that “It is very difficult to estimate the fees in a planning / 

Environmental judicial review cases”.12  

 

33. As Ireland noted in its response of 18th November, the hypothetical level of 

costs likely to be incurred in a judicial review of a s.42 decision will vary 

considerably depending on: (i) whether it is determined that the challenge 

involves certain environmental matters; and, (ii) the litigants’ own choices 

relating to the conduct of litigation and the level of legal representation 

chosen.13 

 

34. The Communicant’s own observations also underscore the degree to which 

legal costs turn on a widely diverse range of factors, including inter alia the: (i) 

complexity and length of a trial; (ii) an individual’s voluntary regulation of 

own legal costs i.e. whether they wish to instruct a lawyer, the number of 

                                                 
11 Ireland’s Response of 18th November, at paras. 34-40. 
12 Communicant’s Response of 18th November, at para. 10. 
13 Ireland’s Response of 18th November, at paras. 34-40. 



lawyers instructed, and their level of expertise; and (iii) whether the 

individual wishes to appeal.14 

 

35. Although Ireland continues to express reservation at the exceedingly 

hypothetical nature of the Communicant’s observations, it refers the 

Committee to the responses provided by Ireland to questions presented in 

respect of domestic remedies and legal costs.  

 

36. These responses provide clear and concise overviews of Ireland’s cost regime 

in respect of environmental matters and demonstrate how the operation of 

this statutory regime ensures that a litigant would not be precluded from 

environmental litigation by reason of prohibitively expensive costs.15  

 

37. However, despite having been happy to provide these responses to assist the 

Committee’s deliberations, Ireland also stresses that it is concerned that the 

submissions of: (i) the observer on the 13th September and (ii) the 

Communicant on the 18th November, both represent irrelevant and 

unfounded collateral attacks on the State’s environmental legal costs regime, 

attacks which are far beyond the scope of the initial Communication. 

 

38. Due to these reservations and concerns, Ireland strongly considers that the 

issue of costs should be examined through Communication 

ACCC/C/2013/113. 

 

39. This position is taken on a strictly without prejudice basis. Ireland reserves 

the right to issue detailed written responses to the Communicant’s 

observations in relation to Irish case law. 

 
 

                                                 
14 Communicant’s Response of 18th November, at para. 10. 
15 Ireland’s Response of 18th November, at paras. 43-62. 



Standing 
 
40. The communicant at paragraph 15 of his response refers to locus standi or 

standing. The standing requirement in judicial review in Ireland for planning 

and environmental cases is that of “sufficient interest”.  This is a very low 

threshold to cross.  It is very difficult to see how the communicant would 

have any difficulty in establishing standing to institute a judicial review of a 

decision to extend the duration of a planning permission. 

 

  



 

Conclusions 

 

41. For the reasons set out above, in our previous written submissions and at oral 

hearing, we respectfully request that the Communication referenced above is 

dismissed. 

 

42. Please do not hesitate to contact me if you require any further information. 

 

 

Yours sincerely 

 

 

________________________________ 

Aoife Joyce 

National Focal Point - Aarhus 

 

  



Annex I- Reference for a preliminary ruling from High Court made on 22 August 

2016 – North East Pylon Pressure Campaign Limited, Maura Sheehy v An Bord 

Pleanála, The Minister for Communications Energy and Natural Resources, 

Ireland, Attorney General (Case C-470/16) 

 

i. in the context of a national legal system where the legislature has not 

expressly and definitively stated at what stage of the process a decision is to 

be challenged and where this falls for judicial determination in the context of 

each specific application on a-case-by-case basis in accordance with common 

law rules, whether the entitlement under art. 11(4) of Directive 

2011/92/EU1 to a "not prohibitively expensive" procedure applies to the 

process before a national court whereby it is determined as to whether the 

particular application in question has been brought at the correct stage; 

 

ii. whether the requirement that a procedure be "not prohibitively expensive" 

pursuant to art. 11(4) of Directive 2011/92/EU applies to all elements of a 

judicial procedure by which the legality (in national or EU law) of a decision, 

act or omission subject to the public participation provisions of the directive 

are challenged, or merely to the EU law elements of such a challenge (or in 

particular, merely to the elements of the challenge related to issues regarding 

the public participation provisions of the directive); 

 

iii. whether the phrase "decisions, acts or omissions" in art. 11(1) of Directive 

2011/92/EU includes administrative decisions in the course of determining 

an application for development consent, whether or not such administrative 

decisions irreversibly and finally determine the legal rights of the parties; 

 

iv. whether a national court, in order to ensure effective judicial protection in the 

fields covered by EU environmental law, should interpret its national law in a 

way which, to the fullest extent possible, is consistent with the objectives laid 

down in art. 9(3) of the UNECE Convention on Access to Information, Public 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=185501&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=262563#1


Participation in Decision-Making and Access to Justice in Environmental 

Matters done at Aarhus on 25th June, 1998 (a) in a procedure challenging the 

validity of a development consent process involving a project of common 

interest that has been designated under Regulation No. 347/20132 of the 

European Parliament and of the Council of 17th April, 2013 on guidelines for 

trans-European energy infrastructure, and/or (b) in a procedure challenging 

the validity of a development consent process where the development affects 

a European site designated under Council Directive 92/43/EEC of 21st May, 

1992 on the conservation of natural habitats and of wild fauna and flora; 

 

v. whether, if the answer to question (iv)(a) and/or (b) is in the affirmative, the 

stipulation that applicants must "meet the criteria, if any, laid down in its 

national law" precludes the Convention being regarded as directly effective, 

in circumstances where the applicants have not failed to meet any criteria in 

national law for making an application and/or are clearly entitled to make the 

application (a) in a procedure challenging the validity of a development 

consent process involving a project of common interest that has been 

designated under Regulation No. 347/2013 of the European Parliament and 

of the Council of 1th April, 2013 on guidelines for trans-European energy 

infrastructure, and/or (b) in a procedure challenging the validity of a 

development consent process where the development affects a European site 

designated under Council Directive 92/43/EEC of 21st May, 1992 on the 

conservation of natural habitats and of wild fauna and flora; 

 

vi. whether it is open to a member state to provide in legislation for exceptions to 

the rule that environmental proceedings should not be prohibitively 

expensive, where no such exception is provided for in Directive 2011/92/EU 

or the UNECE Convention on Access to Information, Public Participation in 

Decision-Making and Access to Justice in Environmental Matters done at 

Aarhus on 25th June, 1998; and 

 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=185501&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=262563#2


vii. in particular, whether a requirement in national law for a causative link 

between the alleged unlawful act or decision and damage to the environment 

as a condition for the application of national legislation giving effect to art. 

9(4) of the UNECE Convention on Access to Information, Public Participation 

in Decision-Making and Access to Justice in Environmental Matters done at 

Aarhus on 25th June, 1998 to ensure that environmental proceedings are not 

prohibitively expensive is compatible with the Convention. 

 


