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IN THE NAME OF THE PEOPLE


The Supreme Administrative Court of the Republic of Bulgaria – five- member panel – II Division, in a hearing on the eleventh of April, two thousand and thirteen, consisting of the following:
CHAIRPERSON: NADEZHDA DZHELEPOVA

MEMBERS: SVETLANA YONKOVA


DIMA YORDANOVA


SLAVKA NAYDENOVA


GALYA KOSTOVA

With a secretary
Grigorinka Lyubenova
and with the participation of

The Public Prosecutor
Dinka Kolarska
listened to the report of

The Chairperson NADEZHDA DZHELEPOVA
Under the Administrative Case No. 3290/2013.

The proceedings are under Art. 229 et seq. of the Administrative Procedure Code (APC). The case was initiated after an appeal on a point of law of the Association of Parks in Bulgaria, city of Sofia, against Decision No. 746, dated 16 January 2013, enacted under Administrative Case No. 7521/2011 by the description of the Supreme Administrative Court, Third Division, which rejected the appeal of the Association against Decision No. 31-ПР/ 25 August 2010 of the Minister of Environment and Water.
The appeal on a point of law sustains the complaints about incorrectness of the Decision, due to infringement of the substantive law and groundlessness – grounds annulling the measures under Art. 209, item 3 of the Administrative Procedure Code. The Defendants -  the Minister of Environment and Water and “Ulen” AD, town of Bansko, through their representatives ad litem, litigated the appeal on a point of law as groundless. The Representative of the Supreme Prosecutor’s Office gave a motivated conclusion about the grounds of the appeal on a point of law. He considered that the found change of the route of the existing tow-lifts with the construction of a new four-seated lift was not a repair in the sense of § 5, items 42 and 43 of the Supplementary Provisions of the Law of Spatial Planning (SP of LSP). He pointed out that the factual findings made during the re-examination of the case led to the conclusion that the scope of the Investment Proposal went beyond the boundaries of the concession territory, beyond the scope of the concession contract and beyond zone IV of the national park in which construction is acceptable. He based his arguments on a discrepancy between the conclusions made by the court and the prohibition against construction in the sense of the provision of Art. 21 of Protected Areas Act (PAA). In Prosecutor’s opinion, the Decision appealed shall be abolished as being incorrect, and another one shall be enacted, in the substance of the argument, which shall abolish the administrative act as being unlawful.
The appeal on a point of law was submitted within the term defined in Art. 211, Para. 1 of APC by due party and is procedurally acceptable.
Being examined in the substance of the grounds indicated in it, and after performing of a routine examination according to Art. 218, Para. 2 of APC, the appeal on a point of law appeared to be well-grounded, as well.
By Decision No. 2532, dated 21 February 2011, enacted under Administrative Case No. 11153/ 2010, a three- member panel of the Supreme Administrative Court, Fifth Division, rejected the appeal of the Association of Parks in Bulgaria against Decision No. 31-ПР/ 25 August 2010 of the Minister of Environment and Water about estimation of the necessity of performing of Environment Impact Assessment (EIA).
This Decision was abolished and the case was brought back for further examination by another three- member panel of the same Court, by a Decision No. 7910, dated 06 June 2011 under Administrative Case No. 4367/ 2011 of a five- member panel of the Supreme Administrative Court.
By the Decision appealed before the present authority, enacted after the additional examination of the Case, the Court rejected the appeal of the Association of Parks in Bulgaria against Decision No. 3—ПР/ 25 August 2010 of the Minister of Environment and Water, by which it was ruled that EIA shall not be performed for the Investment proposal “Replacement of the existing two ski tow-lifts type “bowl” and type “anchor” by a four-seated lift type “Kuppelbare” – 4 CDL, in the area of “Platoto”, a ski-zone with a center the town of Bansko, with an Employer “Ulen”AD, grounded on the lack of probability for it to make a significant negative impact on the natural habitats, populations and habitats of species subject to protection in the protected areas.

In order to enact this result, the three- member panel accepted that, with regard to the information submitted by the Employer – concessionaire about the construction proposed, the Investment proposal was correctly defined by the administrative body as a change in the intention from the scope of Annex No. 2, item 12, letter “a” of the Environment Protection Act (EPA), which comes under the hypothesis of Art. 93, Para.1, item 3 of the same Act, and is subject to estimation of the necessity in performing of EIA. It was accepted as established that, by the time of declaring of the Investment proposal, in the area where its realization was provided, two equipments existed and operated – ski tow-lift type “bowl” and ski tow-lift type “anchor”. It is beyond any arguments that both tow-lifts constructed and operating were provided in the development plan of the “Ski zone with a center the town of Bansko”, approved by Order No. 09-13/ 2001 of the mayor of Bansko Municipality. The equipments above were mentioned in the Contract for the award of service concession on a protected territory, explicit state property, representing part of “Pirin” National park. According to the Investment proposal relating to the proceedings, the two tow-lifts shall be removed, and a new four-seated lift type “Kuppelbare” – 4 CDL shall be constructed on their place, which shall be situated within the boundaries of the south branch of the existing ski- track of “Platoto” and on a part of the route of the ski tow-lift type “bowl”, except for the two stations. The Court pointed out that, for the purposes of the Investment proposal, cutting down of 13 pcs of dwarf pine and 49 pcs of white and black fir was envisaged, and also that the foundations of the lift did not coincide with those of the two tow-lifts, and the project realization involved new ones in terms of construction, different from the existing foundations of the two tow-lifts, but the Court made a conclusion that these circumstances did not describe the Investment proposal as new construction, but as construction for replacement of existing equipment, which determined the applicability of Art. 93, Para.1, item 3 of the Environment Protection Act. According to the Court of First Instance, the Investment proposal did not infringe Art. 21, items 1 and 3 of the Protected Areas Act, as its subject was a facility to serve the visitors, which came upon the scope of the exceptions provided in Art. 21, Para. 1 of the Protected Areas Act, and due to this, its construction was acceptable.

It was accepted that the Investment proposal came within zone IV of the Plan for management of “Pirin” National park, in which some construction, repair and reconstruction was envisaged as an activity of paramount importance. The Court deemed that the activities provided by the Investment proposal corresponded to regime 76 and to items 1 and 13 of regime 77 of the Plan for management of “Pirin” National park, and due to this, its execution was not prohibited by the protection regime in the park. 
With regard to the appellant’s statement that the new equipment went beyond the boundaries of the concession area, the Court found that the boundaries of the concession subject, according to Annex No. 1 of the Concession Contract did not actually coincide with the boundaries of the development plan, but the investment equipment was executed within the boundaries of the development plan, and due to this, an infringement of the law was not available. On the basis of the thesis that it was not a matter of new construction, a conclusion was grounded, that the Decision of the administrative body did not contradict to Art. 5 of the World Heritage Convention and EIA Directive 2003/ 35/ EC. It was accepted that the estimation of not performing the EIA was made after taking into consideration of the evidence collected under the case, and in regard with the criteria under Art. 31, Para. 4 and 6 of Biological Diversity Act, Art. 16 of the Regulation  on conditions and order for performing an assessment of the compatibility of plans, programmes, projects and investment proposals with the subject and aims of protection in the protected areas (the Environment Regulation) and the Plan for management of “Pirin” National park. On these grounds the Court accepted that the appealed Decision was issued by a competent authority, in a due form, with keeping the rules of administrative proceedings, in accordance with the substantive provisions and with the purpose of the law, and due to this, grounds for its abolishment are not available, by virtue of Art. 146, items 1-5 of APC.
The Decision is incorrect.

The conclusions of the three- member panel about conformity of the Minister of Environment and Water’s decision relating to the proceedings, contradict the substantive law and are groundless. From the written evidence collected under the case and conclusions of the appointed and heard legal and technical expertise undefended by the parties, it was found that the Investment proposal relating to the proceedings came entirely within a protected site, by virtue of the Protected Areas Act, namely -  “Pirin” National park. This applies to two zones in accordance with the Plan for management of the park – zone III and zone IV, and the latter is part of zone III (“Tourism zone”). It is beyond any arguments as well, that the new ski lift is situated within the boundaries of two protected areas by virtue of the Biological Diversity Act, and due to this, it is subject to an assessment of its conformity with the subject and aims of protection of protected areas, under the Environment Regulation. It becomes obvious from the conclusions by the expert and the drawings attached to them, that the route of the new equipment does not coincide with the route of any of the existing two tow-lifts, which it was designed to replace. The length of the existing tow-lift 2SL is 1193.82 m, the one of the tow-lift 1SL is 1202.89 m, and the length of the tow-lift 4 CLD is 1484.89 m (according to the documentation – 1456.5 m), i.e. exceeds 1000 m. According to the legal and technical expertise – main and additional, the Investment proposal comes partially beyond the boundaries of the concession awarded to the Employer, described in Annex 1 to the Concession Contract. The data under the case indicates planned construction of the end lift stations – accordingly at a distance of 203.71 m for the lower station and 119.14 m for the upper station, beyond the boundaries of the concession area under the Concession Contract.
With regard to the type of the construction proposed, the technology of its execution, the comparison between the new route and those of the existing two tow-lifts, as well as the other characteristics of the Investment proposal, the apparent conclusion is that the substance of the construction of the equipment relating to the proceedings was not a repair, replacement or reconstruction of an existing one, and due to this fact, it does not come under the hypothesis of change or extension of the Investment proposal by virtue of Art. 93, Para. 1, item 3 of the Environment Protection Act. In this case, it refers to a new site with a different capacity and a new route, and involves laying of new foundations different from the existing foundations of the two tow-lifts. In view of the evidence collected under the case, it shall be accepted that, by its nature, the Investment proposal represents completely new construction of a lift with total length of over 1000 m, which comes under item 37, letter “b” of Annex 1 to the Environment Protection Act (in the version of the Annex by the time of issuing of the administrative act – promulgated in State Gazette, issue 52/ 2008) and as such, it was subject to mandatory EIA according to Art. 92, item 1 of the same Act, and not to an estimation of the necessity of performing of EIA. Therefore, by accepting that the procedure applicable to the Investment proposal is the one under Art. 93, Para. 1, item 3 of the Environment Protection Act, the Court enforced the law incorrectly.
The final conclusions of the Court having made the decision, regarding the proportion between the concession area under the Concession Contract and the geographical area of the plan for development, are groundless, and also regarding the discrepancy between them, and a priority was given to the development plan. In this case, the latter and the Concession Contract are not and cannot be identical regarding the subject, use and scope. The subject of the right to use, given through the concession, as types of activities and area on which they shall be realized, is explicitly defined in the Concession Contract and relates to a protected site, explicit state property, representing part of “Pirin” National park with area of 99.55 hectares and guarantees individualized according to Annex 1 to the Concession Contract. From the evidence under the case it becomes obvious that part of the declared Investment proposal of the concessionaire in the national park is beyond the boundaries of the concession area awarded to him (which is part of the park). The findings that the construction of the lift is within the boundaries of development plan of the “Ski-zone with a centre the town of Bansko”, approved by Ordinance No. 09-13/ 2001 of the mayor of Bansko Municipality, does not confirm this infringement and does not mean that the decision for estimation of the necessity of EIA was lawful. It goes without saying under the case that there is not a full covering between the concession territory and the one of development plan, but this fact cannot ground the conclusion adopted by the Court that the Investment proposal was in conformity with the requirements of the relevant environmental regulations, as far as it comes within the boundaries of the development plan.
At the estimation of the material lawfulness of the act, the three- member court panel, contrary to the provisions of Art. 21, item 1 of the Protected Areas Act and the Plan for management of “Pirin” National park – part 3, I, item 1.1, part 3, III, item 16 and item 17, part 3, IV.9, regime 76 and regime 77, incorrectly accepted that the Investment proposal did not come under the prohibition for construction within the protected area and was acceptable in terms of Art. 12 of the Environment Regulation. By virtue of Art. 21, item 1 of the Protected Areas Act, construction is prohibited in the national parks, except tourist shelters and huts, water capturing for potable needs, water treatment facilities, buildings and facilities for the needs of the park management and servicing of the visitors, underground communications, repair of the existing buildings, roads, sports and other facilities. As it was indicated above, the project realization concerns zone III and zone IV of the national park, according to its Plan for management. As it becomes apparent from part 3, I. “Regimes and norms of general validity for the whole territory of the national park”, in item 1.1. an additional prohibition was involved for construction of new ski-tracks and facilities and extension of existing ones on the territory of the whole park. The purpose of this prohibition is not to admit construction of ski-tracks and facilities beyond the already designated ones by the development plan, dated 2001 and EIA belonging to it, dated 2000. According to part 3, III, “Regimes and norms per zones” and Table 32 belonging to it “Permitted activities on the territory of the park per zones”, performing of construction, repair and reconstruction of buildings, roads and facilities is imperatively prohibited within zone III, where the lift partially comes. Such performing is admitted as an exception and only in zone IV “Zone of buildings and facilities”. This conclusion results as well from the regime 76 of part 3, IV.9. “Construction, repair and reconstruction”, which does not mean though that in zone IV any construction is permitted. With regard to this, the estimation of the Court that in the zone concerned, construction is an activity of paramount importance, cannot be shared. Such interpretation does not correspond to the purposes of the law, from which it becomes apparent that protection of nature in the protected areas has a priority over the other activities in them (Art. 2, Para. 2 of the Protected Areas Act). In part 3, IV. Of the Plan for management, the regimes and norms are defined with regard to the types of activities, and in IV.9. the rules for construction, repair and reconstruction are included. The admitted construction activities in zone IV are strictly and restrictively regulated in the Plan for management, and are limited to the ones, exhaustively listed in part 3, IV.9, regime 77. By item 1 of regime 77, reconstruction, repair and maintenance is permitted for the existing huts, holiday and auxiliary buildings and facilities, with no change of intended use, neither of the built-up and unfold built-up area. In item 13 of the same regime, an opportunity is admitted to complete the construction of approved ski-tracks, facilities and sites in accordance with the approved development plan of “Ski-zone with a centre the town of Bansko” and EIA belonging to it, dated 2000, i.e. these sites of the development plan only, in the way they were estimated by the environment competent body with EIA by 2000. In this case, about the area discussed , these are the two tow-lifts which are accordingly built, and due to this the new lift, provided to replace them, is not among the facilities permitted for construction in zone IV. With a view of its nature, character and parameters, the Investment proposal comes under neither of the two mentioned hypothesis of exception from the prohibition for construction in the park. The construction of the specific lift facility does not represent an activity of reconstruction, repair or maintenance with no change within the built-up area, neither meets the criteria of item 13, as it does not finalize the construction of another equipment, approved in accordance with the development plan and EIA belonging to it, dated 2000. The obvious discrepancy between the Investment proposal and the regime of protection of protected area in effect, indicates inadmissibility of its realization.
With a view of the facts found, a conclusion becomes apparent, that there are no legal preconditions available for the Minister of Environment and Water to issue an act of the type and having the contents of the one relating to the proceedings, and due to this, the declaration of intention objectified in it is unlawful.
With regard to the above explained, the appeal submitted by the Association of Parks in Bulgaria was well-grounded. By accepting the opposite, the Court of First Instance enacted incorrect decision, due to infringement of the substantive law and groundlessness. The Decision shall be abolished and, instead of it, at the conditions of Art. 227, Para.1 of APC, another one shall be enacted, by which the contested administrative act shall be abolished.
With regard to the presented considerations, and on the grounds of Art. 221, Para. 2, Annex 2 and Art. 227, Para. 1 of APC, the Supreme Administrative Court, five- member panel – II Division,
DECIDED:

ANNULS Decision No. 746, dated 16 January 2013, ruled under administrative case No. 7521/ 2011 under the description of the Supreme Administrative Court, Third Division, and, instead of it, 

RULES: 
ANNULS Decision No. 31-ПР/ 25 August 2010 of the Minister of Environment and Water.
The Decision is final.

True copy of the original.

CHAIRPERSON: /signature/ Nadezhda Dzhelepova

Secretary: 
MEMBERS: 
/signature/ Svetlana Yonkova


/signature/ Dima Yordanova








       /signature/ Slavka Naydenova


/signature/ Galya Kostova 
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