MINISTRY OF THE ENVIRONMENT                                                                     
Reply from the Committee for the Implementation of the Aarhus Convention regarding a complaint concerning compliance by the Czech republic with the Convention in connection with public participation and the implementation of the 2013 EU Emission Trading System 

Ref. ACCC/C/2012/70
1. We believe that there is no legal framework for public consultations of the Application and the National Investment Plan. 
There is no such requirement in art. 10c of the Directive 2003/87/EC. There exists only the non-binding Commission guidance document on the optional application of Article 10c of Directive 2003/87/EC (2011/C 99/03), which states in paragraph 60 that the member states should publish the application before submitting it to the Commission to enable the Commission to consider information and views from other sources.
„(60) For the sake of transparency and to enable a well founded assessment of the application by the Commission, Member States should publish an application before submitting it to the Commission to enable the Commission to consider information and views from other sources. Any application submitted by a Member State should be considered environmental information and would be subject to the requirements set out in Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on public access to environmental information and repealing Council Directive 90/313/EEC ( 1 ) and Regulation (EC) No 1367/2006 of the European Parliament and of the Council of 6 September 2006 on the application of the provisions of the Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters to Community institutions and bodies ( 2 ). Member States will also need to verify whether an environmental assessment of their national plan is required, on the basis of the provisions of Directive 2001/42/EC.“
National legislation lays down in § 10a (4) of the Act no. 695/2004 Coll., on the Conditions of Greenhouse Gas Emissions Allowance Trading that the Ministry of Environment processes the application on the basis of information received from the operators and submits it to the government by the 30th November 2010 and publishes it on the internet (in a way enabling long-distance access).
Ministry fulfilled both national legislation and EU guidance requirements by posting the application on the Ministry web site on the 19th August 2011. As stated above, there is no EU or national requirement for a formal public consultation of the application. Both the Commission guidance and the national legislation require a mere publishing of the application. In addition to that, neither the Guidance nor national legislation requires publishing before the approval by the national authority. On the contrary paragraph 60 of the Guidance states that the Member state should publish the application before submitting it to the Commission to enable the Commission to consider information and views from other sources. We believe that such wording implies a public consultation carried out on the EU level, not on the national level. Public is meant to send relevant comments and views straight to the Commission which takes them into accounts and deals with them. 
The main reason for such procedure is that the final decision on the Application and the National Investment Plan is taken by the Commission, not by the Member state. The Member state merely submits its Application, accompanied by the National Investment Plan, to the Commission in order to apply for the exception under the revised rules of the EU Emission Trading System. Nevertheless, the directive gives the decision-making power over the Application to the Commission. The European Commission is allowed to reject the Application as a whole or in some parts and return the Application to the Member state to modify it. As stated in Art. 10c (6) of the Directive 2003/87/EC the Commission 
“shall assess the application taking into account the elements set out in paragraph 5 and may reject the application, or any aspect thereof, within six months of receiving the relevant information”. 
To conclude, the Ministry of Environment fulfilled requirements of the Commission guidance and the national legislation by publishing the application before submitting it to the Commission. Beyond requirements of the Guidance and of the national legislation, the Ministry enabled a public consultation on the national level before the Government approval of the Application, by publishing the Application together with a call for comments. 

2. As mentioned in the previous answer, neither the Guidance nor national legislation requires publishing the Application before the approval by the national authority. On the contrary paragraph 60 of the Guidance states that the Member state should publish the application “before submitting it to the Commission to enable the Commission to consider information and views from other sources”. The Guidance presumes that public will send relevant comments and its views straight to the Commission, not to the Member states. The main reason for such procedure is, as stated above, that the actual and final decision on the National Investment Plan is taken by the Commission, not by the Member state. 

The Ministry published the application on the 19th August 2011, more than one month before submitting it to the Commission. Since that time on, the Application has been on display on the web site of the Ministry and public has had access to it and has had opportunity to forward its comments, views and relevant information to the decision-taking body, which is the Commission.
In addition to that, the Ministry enabled, beyond requirements of the Guidance and of the national legislation, a public consultation before submitting the Application for approval to the government. The comments received during the public consultation period were taken into account when drawing the final version of the Application which was then submitted to the Government for approval before sending the application to the Commission.
We believe that the actual time frame for public consultation was not limited to one week (from 19 to 26 August). As stated above the public had possibility to forward its comments to the Commission from 19th August on, which in our opinion constitutes a reasonable time frame. However only the comments sent to the Ministry of Environment in the period from 19th to 26th August were considered when drawing the final version of Application for Government approval. Nevertheless, the decision-making body is the Commission, so the comments submitted to the Commission itself play the essential role (here the time frame wasn’t limited at all). 

3. Ministry received comments from several subjects, including public institutions (other ministries – Ministry of Finance, Ministry of Industry and Trade), industrial associations, operators of installations and NGOs (Environmental Law Service together with Friends of the Earth Czech Republic, Centre for Transport and Energy, Greanpeace and Green Circle). The comments from the ministries were formally recorded pursuant to common approach and settled on the level of the Government. The table with the comments and consideration of the Ministry of Environment is enclosed. Regarding the comments of the public (concerning mostly technical issues and practical questions), these were mostly dealt with by means of an explanation (sent in an email or in a letter depending on the way the respected comment was received).
4. The application was approved by the Government before sending it to the Commission. It was done so by means of a Government resolution on the 21st September 2011. Government resolution is a form of approval used by the government. Its legal nature doesn’t enable an appeal against it. It is necessary to stress that the government resolution doesn’t have a nature of an administrative decision in the sense of § 67 (1) of the Administrative Procedure Act (Act n. 500/2004 Coll.) and § 65 (1) of the Code of Administrative Justice (Act n. 150/2002 Coll.) due to the fact that it doesn’t constitute, change, cancel or determine obligation of persons, nor does it state that such persons the obligations have or don’t have. The respected resolution constitutes by its nature only an act of the government’s political approval with the Application. It is a commonly used means by which the government expresses its political will as a precondition for the following legally binding decisions of the Commission. As stated above, the final decision on the National Investment Plan will be taken by the Commission, not by the national government.

Furthermore, we would like to point out that the appeal procedure required by the communicant would constitute a breach of constitutional principles concerning the way of decision-taking within the Government (art. 76 and 77 of the Constitution – Constitutional Act n. 1/1993 Coll.). Czech government takes decisions as a collective body (by a majority vote of its members) and the prime minister is not superior to the other government members when taking the decision. There is also no constitutional basis for a legal review carried by the prime minister of decisions taken by the government as a whole.

On the 21 August 2012 the communicant filed a complaint at the court under § 79 of the Code of Administrative Justice asking the court to oblige the administrative authority (i.e. the prime minister) to issue a decision (i.e. decision on the appeal of the Government’s approval of the Application). On the 21 December 2012 the Municipal Court in Prague issued a decision on the matter, in which it dismissed the communicant’s complaint as unjustified (under § 102 of the Code of Administrative Justice a cassation complaint may be filed against the final decision of the municipal court, if the party seeks the quashing of the court decision). The reasoning of the judgment was based on the inadmissibility of an appeal against the decision of the government due to the fact that the government decision doesn’t have a nature of an administrative decision (being an act of the executive power) and neither the Constitution nor any act empower the prime minister to decide on an appeal against the decision taken by the government. 

5. The European Commission, DG Climate Action, has assessed the application and requested clarification regarding in particular eligibility of certain installations and investments. We provided the Commission with additional explanation, which was mostly found satisfying by the Commission. Yet, in some cases, the Commission found an installation or investment not eligible for the free allocation and requested their deletion from the National Investment Plan. After this has been accepted and we have removed not eligible installations and investments from the plan, the Commission approved the application. 
However, there is another process ongoing, which considers the application from the view of competition. The Commission, DG Competition hasn’t issued its decision in this regard yet. After the final decision of the Commission is received, the approved application will be published.
One of the conditions for approval of the application by the Commission is that we submit a report on the implementation of the investments and allocation of allowances on the annual basis, where the first report is expected in January 2014. The report will be compiled from the reports of individual operators. All these reports as well as the consolidated report will be published.

