29 October 2012

Ms. Aphrodite Smagadi
Secretary to the Aarhus Convention Compliance Committee
Environment, Housing and Land Management Division
United Nations Economic Commission for Europe

Room 348, Palais des Nations

CH-1211 Geneva 10, Switzerland

Dear Ms. Smagadi,

I am writing in response to your questions related to communication ACCC/C/2011/62
As to the request to provide a copy of the statement we made during the discussion with the Committee in 25 September 2012:
As it was stated in the communication, the current case in question is directly connected with Case АССС/С/2009/43, which has been reviewed by the Committee. The present Communication sets out the facts about what has happened since the Committee reviewed Case АССС/С/2009/43 in terms of non compliance of Article 9 paragraphs 2,3 and 4of the Convention.
As has been described, the Communicants in Case АССС/С/2009/43 (“Ecoera” NGO, Transparency International Anti-corruption Center and Helsinki Citizens' Assembly – Vanadzor Office) brought a law suit before the Administrative Court of the Republic of Armenia, in which they challenged the decisions and actions of the state authorities in relation to mining activities in the locality of Teghut. By decision of 9 July 2009, the Administrative Court of the Republic of Armenia refused to admit this suit. The organisations submitted an appeal and subsequently filed a cassation appeal before the Court of Cassation of the Republic of Armenia. On 30 October 2009, the Court of Cassation delivered its ruling on this appeal: the Communicant’s appeal was upheld and the claim of “Ecoera” environmental NGO was referred back to the Administrative Court – for consideration on its merits. 
In its ruling of 30 October 2009, the Court of Cassation noted the following in relation to “Ecoera” NGO:
“The Court of Cassation notes that the public environmental organisation ‘Ecoera’, a properly registered non-governmental organisation established under the Law of the Republic of Armenia on Public Organisations, “Ecoera” meets the criteria laid down by national legislation and engages in issues relating to environmental protection on the basis of the aims and objectives enshrined in its Articles of Association. 
On the basis of the above, the Court of Cassation finds that in this case, as a public environmental organisation, Ecoera falls within the definition of ‘the public concerned’ under the Aarhus Convention and consequently, in connection with its statutory aims, enjoys the right to legal remedy in matters relating to environmental protection.”
On the basis of the Court of Cassation's ruling, the Administrative Court was obliged to consider the Communicant’s law suit on its merits. However, on 22 March 2010, at its first hearing of the case, the Administrative Court delivered a judgment that the suit was manifestly unfounded, since: “Neither the Law of the Republic of Armenia on Public Organisations nor any other laws of the Republic of Armenia provide that public organisations may have recourse to legal proceedings with any or abstract demands. Moreover, under Article 3 of the Administrative Procedure Code of the Republic of Armenia, they do not have such a right”.
Within a month, “Ecoera” NGO brought an appeal before the Court of Cassation against the judgment of the Administrative Court. The Court of Cassation, without any obvious reasons, delayed resolution of the NGO’s appeal for almost a year. Finally, on 1 April 2011, the Court of Cassation dismissed the NGO’s appeal and upheld the Administrative Court’s judgment of 24 March 2010. This time, the Court of Cassation, in direct contradiction to its previous ruling, held that public organisations do not have the right to bring any kind of legal actions. 
In its ruling, the Court of Cassation referred to the judgment of the Constitutional Court of the Republic of Armenia of 7 September 2010. It should be noted that this judgment of the Constitutional Court is not even remotely consistent with the conclusions of the Court of Cassation. In its decision the Constitutional Court stated that “Legal Interest” is the main criterion for determining whether or not an entity has standing to file a claim in an administrative case in a number of countries”. Then, referring to the Decision VD/3275/05/08 dated 30 October 2009 of RA Court of Cassation, Constitutional Court stated its legal position as follows: “In the present case, the environmental non-governmental organisation “Ecoera” is for purposes of the Aarhus Convention considered the “Public Concerned” and, as such, entitled to judicial protection in a matter concerning the protection of the environment, deriving form the statutory objectives of the organization”.
Moreover, the Constitutional Court finds, that: “... for the exercise of the functions on non-governmental organizations in civil society and for improving the effectiveness of public oversight of state government and local self-government through non-governmental organizations, future legislative developments should take into consideration the aforementioned legal positions”. However, no legal amendments have been adopted so far, to implement the indicated legal position of the Constitutional Court.

Nature of the alleged non-compliance and the provisions of the Convention which are relevant to the Communication:
On the basis of the above, we consider that, even since the Committee's review of Case АССС/С/2009/43, there has been a violation of Article 9, paragraph 2, 3 and 4 of the Aarhus Convention in regard to the Communicant. 

Particularly, Article 9 par. 2 was violated by finding that “Ecoera” NGO has no legal standing to claim against administrative acts listed hereafter:
1. We consider that there was a violation of Article 9 par. 2 of the Convention as “Ecoera” NGO as an environmental organization claimed against the violation of Article 6 of the Convention (non provision of public participation). The administrative acts which are related to the violation of Article 6 are as fallows: 
a) Environmental Impact Assessment Affirmative Conclusion number BP-31 approved by the RA Minister of Nature Protection on 3 November 2006.
b) Environmental Impact Assessment Affirmative Conclusion number BP-135 approved by the RA Minister of Nature Protection on 7 November 2006.
c) RA Government Decree 1278-N on “Changing the Designated Purpose of Lands and Providing Lands Plots for Implementing the Teghut Copper Molybdenum Mine Site Exploitation Program” dated 1 November 2007.
2. Article 9 par. 3 was violated by finding that “Ecoera” NGO has no legal standing to claim against administrative acts listed hereafter, which are not related to Article 6 of the Convention:
a) Special License HV-l-14/90 issued to the “Armenia Copper Program” CJSC on 23 March 2004for Mining the Teghut Copper and Moolibdenum Mine Site. 

b) The “License Agreement on Subsoil Use for Mining Purposes” (License Agreement number 316 concluded on 9 October 2007) between “Armenian Copper Program” CJSC on the one hand and RA Ministry of Trade and Economic Development the RA Ministry of Nature Protection, on the other.

c) Special license number 21 on “Exploration of Exploiting the Subsoil Mineral Recourses” issued to the “Armenia Copper Program” CJSC on 29 December 2005.
d) License Agreement on “on “Exploration of Exploiting the Subsoil Mineral Recourses” (License Agreement number 140 concluded on 4 May 2006) between “Armenian Copper Program” CJSC on the one hand and RA Ministry of Nature Protection, on the other.

e) The Teghut Copper and Molibdenum Mine Site Exploitation Program Concept Paper adopted by the Inter-Agency Committee Coordinating the Teghut Mine Site Development Program Support Activities in its session on 30 September 2005.

3. Article 9 par. 4 was violated in conjunction with Article 9 par. 2 and 3 of the Convention by rejecting to provide fair, equitable, effective, timely remedy. Particularly, inter alia, there was violation of access to  justic in a timely manner, as the Court of Cassation, without any obvious reasons, delayed resolution of the Communicant’s appeal for almost a year (in 1 April 2011, the Court of Cassation dismissed the Communicant’s appeal).
The judicial authorities of the Republic of Armenia have finally come to the conclusion that domestic legislation does not permit public organisations to seek legal remedy in matters relating to environmental protection, even where (as in this case, with the Communicant) this results from their statutory aims.
As to the request to elaborate our arguments that the legal framework in Armenia is not clear:

Though the Aarhus Convention was ratified by Armenia in January 2001, the provisions of the Convention are not properly transformed in the internal legislation. In particular, the Administrative Procedure Code, the Law on Non-Governmental Organizations and others do not strictly define the status of the “public concerned” of environmental NGOs and, as a result, their legal standing before the court in cases of environmental matters. Though the Court of Cassation in its decision dated 30 October 2009 and Constitutional Court in its decision dated 7 September 2010 clearly interpreted the issue of legal standing of NGOs, as we can see, the subsequent judicial procedures finally rejected to consider environmental NGO’s access to justice.
Two main laws are implemented in the current case:

a) According to Article 3 Paragraph 1(1) (the Right to Apply to the Administrative Court”) of the Administrative Procedure Code: “Each natural person or legal entity may apply to the administrative court in accordance with the procedure stipulated by this Code, if it believes that the administrative acts, actions, or inaction of state government and local self-government bodies or their officials have violated or may directly violate its rights and freedoms under the Republic of Armenia Constitution, international treaties, laws, and other legal acts.”
In its final decision dated 1 April 2011 the Court of Cassation interpreted the word “its” was interpreted as follows: “It flows from the foregoing that the legislation of the Republic of Armenia is based on the logic that the effective protection of violated rights includes, among others, the right to apply to court for entities whose rights have been directly violated. Based on the foregoing and taking into account the fact that the legislation of the Republic of Armenia contemplates the right to apply to court only for entities whose rights have been directly violated by the challenged act, action, or inaction, the Cassation Court ... Decided to reject the cassation complaint, and to uphold the 24 March 2010 judgment of the Administrative Court of the Republic of Armenia.”
Thus, the Article 3 Paragraph 1(1) of the Administrative Procedure Code was interpreted in such a manner, which excludes the right to access to justice for environmental NGOs as a public concerned.
According to the Article 3 Par. 1 of the Law on Non-Governmental Organizations: “A public organization (hereafter referred to as organization) is a type of (not for profit) public association which does not pursue the purpose of gaining profit and redistributing this profit among its members, and into which (the organization), based on their common interests, in the manner prescribed by the law, physical persons, including RA citizens, foreign citizens and those without a citizenship, have joint for satisfying their non religious spiritual and non material other needs; for protecting their and other persons’ rights and interests; for providing material and non-material assistance to certain groups and for carrying out other activities for public benefit.”

According to the Article 15 Par. 3 of the Law on Non-Governmental Organizations: “For the implementation of its statutory goals, in the manner prescribed by the law, the organization has the right to represent and defend the rights and lawful interests of itself and its members in other organizations, before court, the state and local self-governance bodies.” 

Though Article 3 of the Law on Non-Governmental Organizations envisages the liability of protection “… their and other persons’ rights and interests; for providing material and non-material assistance to certain groups and for carrying out other activities for public benefit” in its final decision dated 1 April 2011 the Court of Cassation rejected the right to access to justice of environmental NGO “Ecoera” as the public concerned in environmental issues. Particularly, in conjunction with Article 3 Paragraph 1(1) of the Administrative Procedure Code, the Court of Cassation found: “... for achieving the objectives mentioned in its statutory aims, an organization may in accordance with the procedure defined by law represent and defend its and its members’ rights and lawful interests in other organizations, courts, and state government and local self-government bodies.
Thus, based on the laws indicated above, in its final decision dated 1 April 2011 the Court of Cassation rejected to provide access to justice to “Ecoera” environmental NGO as public concerned in line with Article 9 of the Aarhus Convention.
As to the request to the document of the Constitutional Court suggesting that the Court of Cassation in its decision 1 April 2011 had interpreted incorrectly the decision of the Constitutional Court of 7 September 2010:

In 22 August 2012 a discussion on findings and legal position of the Constitutional Court on the Decision DCC-906 dated 7 September 2010 was organized in the Constitutional Court. The discussion was led by the President of RA Constitutional Court, Mr. Gagik Harutyunyan on the correspondence of Decision of the Court of Cassations dated 1 April 2011 with the findings of the Decision of the Constitutional Court dated 7 September 2010.
As a result of the discussion, on 23 August 2012 the Board of the Centre of Constitutional Law adopted a Decision stating that: 

1. The decisions of the Constitutional Court of the Republic of Armenia on legal standing of NGOs are substantiated, they are based on the concepts of the Constitution of the Republic of Armenia and are entirely in compliance with international legal standards. In particular, they unequivocally stipulate the legal position according to which as specified in their charters, NGOs within their jurisdiction are competent to defend others’ rights in court, i.e. NGOs are entitled to legal standing.  

2. The legislation in force does not exclude defense of others’ rights, as well as legal standing of NGOs to represent lawful public interests based on their status, however it is expedient that legal provisions on applying to court for defending others’ rights within their jurisdiction be stipulated by RA National Assembly more unequivocally and specifically through amendments to relevant legislation. Moreover, the amendments should not be limited only to The Law of the Republic of Armenia on Public Organizations but they should also comprise Civil Procedure Code of the Republic of Armenia and Administrative Procedure Code of the Republic of Armenia. 

The Centre of Constitutional Law is an NGO, which is closely cooperating with the RA Constitutional Court. Members of the Board of the Centre are the Prosecutor General of RA, the President of the Court of Cassations, the Dean of the Faculty of Law of Yerevan State University, judges of the Constitutional Court etc. The President of Board is former minister of Justice, now Advisor of the Constitutional Court, Mr. Gevorg Danielyan http://concourt.am/english/structure/advisers.htm 
Abovementioned findings of the Board of the Centre of Constitutional Law will be put on the Annual Reports on the Implementation of the Decisions of the Constitutional Court, which is published in January of each year http://concourt.am/english/index.htm 
Short summary of the violation of Article 9 of the Convention:
The judicial authorities violated Article 9 Paragraphs 2, 3 and of the Aarhus convention by not directly applying the Convention as prescribed by Armenian legislation, which stipulates that international treaties ratified by Armenia have direct application and are granted with higher legal force than internal legislation.
Article 6 of RA Constitution states: “International treaties shall come into force only after being ratified or approved. International treaties are a constituent part of the legal system of the Republic of Armenia. If a ratified international treaty stipulates norms other than those stipulated in the laws, the norms of the treaty shall prevail. The international treaties not complying with the Constitution can not be ratified.”

Article 5 of the Law on “International agreements” states:  

1. International agreements of Republic of Armenia, entered into force in accordance with procedures prescribed by this law, are an integral part of the Republic of Armenia’s legal system. 

The norms of international agreements, having entered into force, shall have direct application in Republic of Armenia.

2. If an international agreement, ratified in accordance with procedures prescribed by this law, prescribes norms other than those stipulated by the Republic of Armenia’s Laws, the norms of the Agreement shall prevail.

Though the Aarhus convention was ratified almost 12 years ago, the legislative and administrative authorities failed to comply the provisions of the Convention related to provision the environmental NGOs (public concerned) with the right to access to justice in cases of environmental matters. 
Attached please find the English and Russian versions of respective decisions.

Should you have further questions please do not hesitate to contact me by email hsavzyan@gmail.com.

Sincerely, 

Hrayr Savzyan

President of “Ecoera” NGO
