
COMMUNICATION TO THE AARHUS CONVENTION’S 
COMPLIANCE COMMITTEE – (ACCC/C/2010/60)

ADDENDUM TO RESPONSE TO ANSWERS FROM THE UNITED KINGDOM DATED 31 JULY 2012 REGARDING APPLICATIONS (ACCC/C/2010/45) and (ACCC/C/2010/60) 

Regarding the response letter dated 31 July 2012 from DEFRA, the Communicant makes the following observations by way of Response thereto.

(1.) Please provide a short description (as explained at the hearing) of the procedure available at the Secretary of State and the Independent Inspector and how they are related

1. The Communicant wishes to add that in Judicial Review applications, leave is required of the court, see section 31(3) of the Senior Courts Act 1981 and CPR Part 54.4 (copies previously supplied).

2. There are no provisions for obtaining of leave for the access to justice provisions in articles 9(2) and (3) of the Aarhus Convention, and prima facie, it would appear that the right of access to environmental justice doesn’t require any leave filter at all.

3. In contrast, no such leave is required for the Applicant to appeal to the Planning Inspector under section 78(1)(a)-(c) of the Town and Country Planning Act 1990 and section 20(1)(a)-(c) of the Planning (Listed Buildings and Conservation Areas) Act 1990 (copies previously supplied.)

4. The grant of any substantive relief by way of a Quashing Order, Mandatory Order, Prohibitory Order or Declaration or Injunction, on Judicial Review is also entirely discretionary so that even if the Claimant makes out his case, the court may in the exercise of its discretion, nevertheless refuse all or any relief.

5. In fact, the only reference to the grant of remedies in CPR Part 54 is found in relation to Quashing Orders in CPR 54.19(2)(a)(i)(ii) and (b), but this relates to powers after the granting of relief.  

6. There is no actual provision providing for either the granting or refusal of substantive relief either in section 31 of the Senior Courts Act 1981 or CPR Part 54, thus leaving the grant of such relief entirely at the discretion of the court.

7. In appeals to the Planning Inspector, the Inspector must either grant or refuse the appeal, and there is no discretion to grant relief once a case has been made our or not as the case may be, see section 79(1)(a)(b) of the Town and Country Planning Act 1990 and section 22(1)(a)(b) of the Planning (Listed Buildings and Conservation Areas) Act 1990 (copies previously supplied.)

8. These issues are relevant to whether the Judicial Review procedure could be said to be “adequate and effective remedies”, and “be fair,” and “equitable” as required by article 9(4), in comparison with the appeal procedure available to applicants for planning applications under section 78(1)(a)-(c) of the Town and Country Planning Act 1990 and section 20(1)(a)-(c) of the Planning (Listed Buildings and Conservation Areas) Act 1990.

9. These issues were canvassed in the hearing on June 27 2012, but I felt that these short points should be re-emphasized for the benefit of the Committee and would request that they be taken into account in drawing up the Committee’s findings.

Signed

Mr. Terence Ewing 

Secretary to the Aarhus Convention
United Nations Economic Commission for Europe

Environment and Human Settlement Division

Room 332, Palais des Nations

CH-1211 Geneva 10, Switzerland

Dated 27 September 2012
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