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21 April 2011

Herr Klaus Welle
Secretary General 

European Parliament

Luxembourg

L-2929

Dear Sir

COMPLAINT AGAINST THE UNITED KINGDOM FOR NON-COMPLIANCE WITH THE AARHUS CONVENTION AND DIRECTIVES OF THE EUROPEAN PARLIAMENT

I write to lodge a fresh Petition to the European Parliament regarding the United Kingdom’s failure to implement the access to justice provisions of the Aarhus Convention.

It has since come to my attention from a colleague, that the European Parliament has issued a Directive that in effect appears to incorporate the Aarhus Convention into European Community Law.

I am aware that there was a Directive relating to public access to environmental information, and this is Directive 2003/4/EC.  

As a result of this Directive, the UK Government brought into English domestic law the Environmental Information Regulations 2004.

However, the European Parliament also issued Directive 2003/35/EC relating to providing public participation in respect of the drawing up of certain plans and programes relating to the environment and public participation and access to justice.

It appears that Directive 2003/35/EC clearly incorporates article 9 of the Convention relating to access to justice and the right to have a review of an environmental decision by a court of law and/or an independent tribunal.  

See article 7 of the Directive, which adds article 10a to Directive 85/337/EEC.

As you know, the Aarhus Convention grants the public rights regarding access to information, public participation and access to justice, in governmental decision-making processes on matters concerning the local, national and transboundary environment.  

The Committee will be aware that the public rights regarding access to information under article 4 have already been implemented in the Environmental Information Regulations 2004.

I consider that articles 3.1 and 3.9 of the Aarhus Convention relating to public participation in decision-making and access to justice in environmental matters, are sufficient provision that third party rights of appeal are required for compliance with the Convention.

This would engage the definition of public authority in article 2(c) as covering natural or legal persons having public responsibility for functions, relating to the environment such as planning inspectors and the Local Government Obmudsman.

I also consider that article 9 relating to “Access to Justice”, and in particular, article 9.2 requires that a party should have an adequate review procedure in order to challenge the legality of any environmental decision of a public body.

Further provision is made in article 9.3 for access to administrative and judicial procedures to challenge acts by private and public persons and public bodies that infringe the national law relating to the environment.

Article 9.4 also requires such remedies to be effective and fair, including the granting of injunctive relief.

Currently, no third party may appeal to the Planning Inspector against either the grant of planning permission for a planning scheme, or the grant of conservation area consent or listing building consent, although the applicant may do so in all cases without leave.

The present provisions are provided by section 78 of the Town and Country Planning Act 1990 and sections 20 and 39 of the Planning (Listed Buildings and Conservation Areas) Act 1990, which is also applied to unlisted buildings in conservation areas under section 74 of the Planning (Listed Buildings and Conservation Areas) Act 1990.  

I consider that this is evidence that only the applicant may exercise a statutory right of appeal at the moment under domestic law.

There is also the cumbersome procedure for applying for permission for Judicial Review under Civil Procedure Rules Part 54 in the High Court, but this is limited in its scope, and is expensive and renders an applicant who isn’t legally aided to massive costs.  In addition, permission of the court is required before such an application may proceed.

It is therefore contented that Judicial Review isn’t an adequate remedy as currently provided in domestic law, although the UK government may seek to dispute this.

In addition, as has been previously stated, Applicants for planning applications have an unrestricted right of appeal to the Planning Inspector that is a total re-hearing and consideration of the application afresh, unfettered by the decision of the local authority.

This may be discriminatory and infringe the doctrines of subsidiarity and proportionality that is referred to at item 3 on page 4 of the Memorandum to the Procedure file COD/2003/0246, issued by the EU Parliament.

Further involvement of public participation and rights relating to environmental and planning matters are proposed in the Localism Bill, which had its first reading in the House of Commons on 15 December 2010.  However, third party rights of appeal weren’t included.
Both of the parties that now make up the present UK coalition government stated in their manifestos at the 2010 General Election that they would introduce a third party right of appeal for objectors regarding planning applications.

The proposal was that a requirement for leave should be imposed in respect of both applicants and third parties to appeal to the Planning Inspector if the grant of approval by the local authority or a local authority planning committee was in breach of its local plan.

The reason for this was that it was presumed that all local authority’s local plans would be in conformity with national planning laws.

In addition, an additional right of appeal would be given to both applicants and third parties to the Local Government Ombudsman in respect of procedural irregularities etc.

However, this may also not have been in accordance with article 9 of the Convention or Directive 2003/35/EC that incorporates it in article 7.

At the moment, as has previously been stated, only applicants for planning permission, conservation area consent and listed building consent may appeal to the planning inspector, irrespective of whether the application was dealt with at delegated officer level or by committee.

The current rights of appeal at present only provide for appeals by applicants and regarding the enforcement notices by the occupiers etc. but not members of the public as third parties to planning applications who have filed written objections or have appeared as objectors to public planning committee meetings of local authorities in the United Kingdom, including England and Wales, Northern Ireland and Scotland.  

The Public Bill Committee dealing with the Localism Bill considered the issue of third party rights of appeal being dropped from the Localism Bill, and the relevant debates may be accessed on their web site.  

The issue is mentioned during the committee meeting for 25 January 2011 (afternoon session) at column 85, Mr. Henry Smith (Question 140) and Mr. Roy Donson and Mr. Peter Redfern.

The issue is further mentioned during the committee meeting for 27 January 2011 at (morning session) columns 115-116, (Question 195) Mr. Stephen Gilbert, Jessica Bauly, Ms Gareth Elliott, and Mr. Roger Culcheth, (afternoon session) column 127-128, Mr. Stephen Gilbert (Question 218) and Mr. Shaun Spiers, Mr. William Worsley and Mrs. Sylvia Brown, and column 167, Mr. Stephen Gilbert (Question 280) and Mr. Greg Clark.

An amending clause 11 was tabled and this was discussed during the committee meeting for 10 March (morning session) columns 926-927 where the proposed amending clause is set out as introduced for reading a second time by Mr. Stephen Gilbert.

The general discussion without the clause being put to a vote was discussed during the committee meeting for 10 March (afternoon session), column 939 Mr. David Ames in the Chair and clause 11 read a second time, and columns 947-948, Mr. Stephen Gilbert and clause 11 withdrawn after discussion.

I would therefore request that the European Parliament consider to what extent the UK Government is in failing to implement Directive 2003/35/EC into domestic law, especially as regards to the access to environmental justice provisions.

Any further information regarding the Localism Bill can be found on the UK Parliament web site at http://services.parliament.uk/bills/2010-11/localism.html.
Yours faithfully

Mr. T Ewing 








