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Communication to the Aarhus Convention Compliance Committee

I. Information on correspondent submitting the communication 
Full name of submitting organization or person(s): Public Association “National Analysis and Information Resource” (NAIR)

Permanent address: Flat 36, House 24, Al Farabi Square, Al Farabi Raion, Shymkent, 160012 South Kazakhstan Oblast, Republic of Kazakhstan

Address for correspondence on this matter, if different from permanent address: Flat 4, House 4, Al Farabi Square, Al Farabi Raion, Shymkent, 160012 South Kazakhstan Oblast, Republic of Kazakhstan

Telephone: +7(7252) 551458

Mobile: +7 701 7811768 




Email: buryi@list.ru 
If the communication is submitted by an organization, give the following information for the contact person authorized to represent the organization in connection with this communication:
Name: Issaliyev, Bauyrzhan Momyjanuly
Position: Deputy Chairman of the Board of the NAIR

II. State concerned
Name of the state concerned by the communication: Republic of Kazakhstan. 

III. Facts of the communication
Detail the facts and circumstances of the alleged non-compliance. Include all matters of relevance to the assessment and consideration of your communication. Explain how you consider that the facts and circumstances described represent a breach of the provisions the Convention:
Pursuant to the loan agreement of 13 June 2009 between the Republic of Kazakhstan and the International Bank for Reconstruction and Development ratified by Act No. 172-4 of the Republic of Kazakhstan of 10 July 2009, the Borrower, through the Ministry of Transport and Communications and with the assistance of the Project Management Consultant, the Canadian company SNC Lavalin, is carrying out the “South West Roads Project: Western Europe- Western China International Transit Corridor (CAREC 1b & 6b)” (IBRD loan no. 7681-KZ) in the South Kazakhstan Oblast. 

In October 2010, GradStroiEkoProekt (Ekolog, a limited liability partnership) sent an EIA report for state environmental review to the South Kazakhstan Oblast Directorate for Natural Resources and the Regulation of Natural Resource Use (“the Expert”) of the Shu-Talassk Department of Environmental Protection of the Ministry of Environmental Protection.

This report does not comply with the Instructions for the conduct of environmental impact assessment of a planned economic or other activity during the drafting of pre-plan, plan, pre-project or project documentation (“the Instructions”) adopted by Order No. 204-p of the Ministry of Environmental Protection of 28 June 2007 and World Bank Operational Policy 4.01, Environmental Assessment, of January 1999.

In this connection, B.M. Issaliyev and S.B. Moldabekov, representatives of the NAIR, sent the Expert comments on the EIA report together with a suggestion: to return the report to Ekolog for further research and environmental impact assessment of the Project in line with all of the World Bank’s requirements and standards and Kazakhstani legislation.

The mandated body, the South Kazakhstan Oblast Department of the Roads Committee of the Ministry of Transport, subsequently failed to fulfil the requirements of the Instructions as regards public consultation on the draft EIA, in particular:

· it did not confirm registration of the letters containing comments from NAIR representatives;
· it did not analyze comments and proposals from the public;
· it did not draw up the corresponding record;
· it did not provide its own comments on suggestions from the public.
In its turn, the Expert gave an unsatisfactory answer (No.08/4778 of 7 December 2010) to our letter of 25 November 2010 sent to the Expert by email: “The detailed design for the construction of the Temirlanovka Bypass section of the highway is currently undergoing state environmental review. Under Article 50 of the Environmental Code, state environmental review must take place within three months of submission of the application. We also bring to your attention that under Article 53 of the Environmental Code and Article 9 of the Civil Service Act, and also the job descriptions based on staff regulations, a civil servant who is an expert in a state environmental review must keep documentation secure and not allow the disclosure of information entrusted to him, and carry out the orders and instructions of managers and decisions and directions of higher authorities within the scope of their competence.”
IV. Nature of alleged non-compliance
Indicate whether the communication concerns a specific case of a person’s rights of access to information, public participation or access to justice being violated as a result of non-compliance or relates to a general failure to implement, or to implement correctly, (certain of) the provisions of the Convention by the Party concerned:

      We hereby assert a contravention of the right of the NAIR to participate in the decision-making of public authorities on environmental matters under the procedure set forth by the legislation of Kazakhstan (Article 14 of the Environmental Code of 9 January 2007, Act No. 212-III) and a limitation of NAIR’s opportunity to express its opinion during the conduct of state environmental review.

V. Provisions of the Convention relevant for the communication
List as precisely as possible the provisions (articles, paragraphs, subparagraphs) of the Convention that the State is alleged to not comply with: 
Under Article 6 of the Convention “Public Participation in Decisions on Specific Activities”:

“7. Procedures for public participation shall allow the public to submit, in writing or, as appropriate, at a public hearing or inquiry with the applicant, any comments, information, analyses or opinions that it considers relevant to the proposed activity.

8. Each Party shall ensure that in the decision due account is taken of the outcome of the public participation.

9. Each Party shall ensure that, when the decision has been taken by the public authority, the public is promptly informed of the decision in accordance with the appropriate procedures. Each Party shall make accessible to the public the text of the decision along with the reasons and considerations on which the decision is based.”

The mandated state bodies did not comply with these provisions.
VI. Use of domestic remedies or other international procedures
Indicate if any domestic procedures have been invoked to address the particular matter of non-compliance which is the subject of the communication and specify which procedures were used, when which claims were made and what the results were:

Under Article 58 of the Environmental Code “Procedure for examining disputes relating to state environmental review”:

“1.
Disputes relating to state environmental review shall be examined either through negotiations or in court proceedings.

2.
The mandated body for environmental protection shall examine disputes relating to state environmental review through negotiations at the request of any interested party, including the developer of the planned activity or local government body”.

As shown above, the NAIR and the Expert exchanged correspondence on the disputes.

Moreover, in October 2010 the NAIR sent letters to:

· the Roads Committee of the Ministry of Transport
· IBRD Team Leader Jacques Buré.
However, no answers were received.

VII. Confidentiality
None of the information submitted is confidential.
VIII. Supporting documentation
ENVIRONMENTAL CODE (with amendments and additions to the version of 27.07.2007) of 9 January 2007, Act No. 212-III:

Article 14. Rights and duties of public associations in the sphere of environmental protection

1. In performance of their activities in the sphere of environmental protection, public associations have the right:



3) to take part in the decision-making process of state bodies on matters concerning environmental protection under the procedure set forth in the legislation of the Republic of Kazakhstan;


7) to receive from state bodies and organizations timely, full and reliable environmental information;
Article 57. Transparency of state environmental review and public access to decisions

2. All interested citizens and public associations shall be granted the opportunity to express their opinion during the period of conduct of state environmental review.

5. After a decision has been made on the conclusion of state environmental review, all interested parties shall be granted the opportunity to receive information on the subject of review under the procedure set forth in this Code.

Article 58. Procedure for the examination of disputes relating to state environmental review

1. Disputes relating to state environmental review shall be examined through negotiations or in court proceedings.
2. The mandated body for environmental protection shall examine disputes arising from a state environmental review through negotiations at the request of any interested party, including the developer of the planned activity or local government body. However, a negative conclusion of state environmental review is not subject to dispute.
Order No. 204-p of the Ministry of Environmental Protection of 28 June 2007 on the approval of the Instructions for the conduct of environmental impact assessment of planned economic or other activities during the drafting of pre-plan, plan, pre-project and project documentation:
“8. Public participation in the drafting of an environmental impact assessment

51. Public opinion shall be considered during the drafting of EIA materials for pre-plan, plan, pre-project or project documentation for an economic or other activity.

58. The following public consultation procedure must be carried out:

From the date of the announcement of the organization of a public consultation on the draft EIA, the developer (drafter) shall ensure access by public representatives to the draft EIA and the reception and registration of comments and suggestions.
60. Procedure for public consultation through collection of written suggestions (including through a survey)
In this procedure the developer (drafter) shall:

organize premises (an office) where public representatives are granted access to the draft EIA for inspection;

organize the registration of written suggestions from the public on the draft EIA (including the reception of the survey);

analyze comments and suggestions from the public on the draft EIA and take a decision on redrafting the EIA to take public opinion into account;

submit for state environmental review, together with the environmental impact assessment materials, copies of suggestions from the public in the form of a record as well as a commentary on suggestions from the public.
61. The developer (drafter) shall ensure that the public consultation process is documented (in the form of stenographic records, photos and video recordings, audio recordings and other materials), including:

the making of an announcement on the conduct of a public consultation,

the provision of information to the media on the outcomes of the EIA,

the registration of people inspecting the draft EIA,

the listing of participants in public hearings,

the registration of written suggestions and comments on the draft EIA,

the compilation of a record of public hearings which establishes the main subjects of discussion and dispute between the public and the developer,

the preparation of a commentary on the consideration of suggestions and comments from the public in the project documentation.
Appendix: comments on the EIA report by NAIR representatives.
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