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Decision No 4927 dated 23 April 2008 of the Supreme Administrative Court on administrative case No 1076/20083, Second College, Reporting Judge Galya Kostova 



Article 149, paragraph 3,

Article 156,

Article 216, paragraph 2 of the Law on Territory Planning

---------------------------------------------------------------------------------------------------------------

The proceedings are conducted as per Chapter Twelve of the Administrative Procedure Code, initiated upon the filing of an appeal to the Court of Cassation by attorney-at-law Jekov authorized to represent as her attorney Tanya Gospodinova Neysen, against Decision No 145/15.10.2007 on administrative case No 406 date 2006 of the Dobrich District Court requesting the cancellation of the Decision as being unrightful.
The respondents Malta Stoyanova Slavova and Slavi Stoyanov Slavov sustained their opinion of groundlessness of the appeal to the Court of Cassation. 
The respondent СД “Vuzhod – Arnyo and Sie”, Dobrich, represented by the attorney of the Manager Apostolov, namely attorney-at-law Videnova, sustained arguments for groundlessness of the appeal to the Court of Cassation, set forth in writing in the defense statement and did not claim awarding of court costs.
The respondents Emil Borislavov Ilchev, Georgy Penchev Georgiev, Dancho Iliev Gospodinov, Ginka Georgieva Dobreva, Nadejda Obreshkova Karapancheva, Dimiter Kirilov Vassilev, Zdravko Kirilov Vassilev, the Chief Architect of the Municipality of Dobrich, the Municipality of Dobrich, and the District Directorate for National Construction Supervision (DDNCS) in Dobrich did not express an opinion.

The Public Prosecutor of the Supreme Administrative Public Prosecutor’s Office gave conclusion that the appeal to the Court of Cassation was groundless.

The Supreme Administrative Court finds the admissible appeal to the Court of Cassation, lodged in the preclusive term as per Article 211, paragraph 1 of the Administrative Procedure Code, groundless on the merits by reason of the following considerations:

With the disputed in the proceedings before the District Court administrative order issued on the grounds of Article 216, paragraph 5 of the Law on Territory Planning the Chief of the DDNCS in Dobrich rejected the complaint of Tanya Gospodinova Neysen against Construction Permit No 266/05.05.2005 of the Chief Architect of the Municipality of Dobrich and with a separate disposition confirmed the latter. This legal result was argumented with motives of expiry of the term for lodging the complaint and for non-existence of legal interest of the complainant Neysen considering that she was outside the circle of the persons under Article 149, paragraph 2 of the Law on Territory Planning. 

With the Decision challenged by the order of cassation the Dobrich Court accepted that the thus issued Order was compliant with the law. The Decision is rightful.

From the data under the case (Application of person 35) it was ascertained that as at 15 June 2005 the complainant Nejsen was notified of the issued Construction Permit No 266/05.05.2005 on account of which the term for its appeal by the order and procedure of Article 216 of the Law on Territory Planning, which is specified in Article 149, paragraph 3 of the Law on Territory Planning, expired on 29 June 2005. Hence follows the undisputable conclusion that the complaint submitted to the Chief of the DDNCS in Dobrich on 4 April 2006, filed with the Dobrich Municipality with registration index 94T-00-59, is overdue. Irrespectively of the fact that the decision making court did not consider the legal status of the complainant Nejsen in the meaning of Article 149, paragraph 2 of the Law on Territory Planning, it should be pointed out that as the owner of a real estate adjacent to the real estate in which the construction was permitted she does not fall within the circle of interested stakeholders specified exhaustively in the cited provision. The body that issued the Construction Permit was not obligated to explicitly notify thereof persons outside the circle of the owners of the real estate where the construction was to be performed owing to which the Construction Permit was in force as at the date of submission of the complaint of 4 April 2006 and being so, on the grounds of Article 156, sentence 2 of the Law on Territory Planning it was not subject to cancellation, including also on the grounds of eventual illegality.
On the account of the set forth above the appeal to the Court of Cassation is thoroughly groundless. The assertion for non-existence of urban-development basis for the permitted construction, which is juridically irrelevant in the present dispute, can be used for the initiation of new administrative proceedings before the DDNCS in Dobrich. 
Motivated in this manner and on the grounds of Article 221, paragraph 2 of the Administrative Procedure Code, the Supreme Administrative Court 
DECIDED:

Leaves in force Decision No 145/15.10.2007 issued on administrative case No 406/2006 of the Dobrich District Court. 
The Decision is final. 
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