
Schedule E.2 

"De facto"- EIA under "old" jurisdiction
1. 
"Old" jurisdiction

Under "old" jurisdiction, the administrative court (eg 22.12.2003, 2003/10/0232) ruled that in cases where 

· the EIA authority  has decided that the project does not need to be subject to an EIA or 

· the administrative authorities are conducting administrative proceedings (despite the parties' objection that an EIA should be undertaken)

those persons and legal entities that have legal standing in the relevant administrative procedures may claim that an EIA should be undertaken. In invoking this claim, they also have the right to file appeals and complaints. This may result in two possible procedures: 

· In cases where the EIA authority has not yet issued a declaratory and screening decision and administrative authorities or courts decide that an EIA has to be undertaken, the case has to be referred to the EIA authority which has to conduct an EIA procedure. 
· In cases where the EIA authority has already issued a negative declaratory and screening decision and administrative authorities and courts decide that nevertheless an EIA should have been undertaken, the EU EIA-Directive has to be directly applied within the relevant administrative proceedings. In these proceedings, legal standing is limited to the extent granted in the applicable administrative laws which is further outlined below (which – due to the IPPC-Systems – regularly includes neighbours and NGOs).
2. 
Examples for legal standing in administrative procedures
2.1 
IPPC - Industrial Code 1994
2.1.1
Legal standing and scope in the context of general proceedings pursuant to the Industrial Code:
According to Art 356 para 1 in conjunction with Art 74 para 2 subparas 1 and 2 Industrial Code, legal standing is granted to 

· neighbours
According to Art 356 b para 1 Industrial Code, legal standing is granted to
· parties stipulated in applicable administrative procedures: the scope of their material and procedural rights depends on the respective administrative procedures

· the water management planning body: this party is entitled to claim the observance of interests of water management
2.1.2 
Legal Standing and scope in the context of IPPC - Industrial Code procedures 

According to Art 356 b para 7 subparas 1 and 2 Industrial Code, legal standing is granted to
· Austrian environmental organizations/ environmental organizations from abroad: environmental organizations are entitled to claim the observance of environmental provisions

2.1.3 
Right of Appeal

All parties are entitled to appeal to the respective Independent Administrative Tribunal. The right to complain to the Administrative Court is granted to the neighbours, the parties stipulated in the applicable administrative procedures and to the water management body. Environmental Organizations also have the right to complain to the Administrative Court, though limited to procedural rights.
2.1.4
Schedule

	level of jurisdiction / 
type of proceeding
	Parties at 1st Instance
	2nd Instance 
(Independent Administrative Tribual)
	Supreme Courts

	IPPC – Industrial Code 1994
	neighbours
(Art 74 para 2 subpara 1+2 in conjunction with Art 356 para 1 leg cit)
	
	
Administrative / Constitutional Court

	
	parties stipulated by the applicable administrative
(Art 356b para 1 leg cit)
	
	
dependent on the particular administrative procedure 

	
	water management planning body

(Art 356b para 1 leg cit)
	
	Administrative Court


	
	environmental organizations 

(Art 356b para 7 subpara 1 leg it)
	
procedural 

rights
	
Administrative Court

	
	environmental organizations from abroad
(Art 356b para 7 subpara 2 leg cit)
	
procedural 

rights
	
Administrative / Constitutional Court


2.2 
IPPC - Federal Waste Management Act 2002 

2.2.1
Legal standing and scope in the context of general proceedings pursuant to the Federal Waste Management Act:
According to Art 42 para 1 subparas 1 to 12 Federal Waste Management Act, legal standing is granted to 

· the project applicant: the applicant is entitled to claim his or her subjective rights
· the owner of the project property: the owner is entitled to claim his or her interests of property
· neighbours: the neighbours are entitled to claim subjective rights according to Art 74 para 2 subparas 1 and 2 Industrial Code 1994
· host municipality/ directly adjoining Austrian municipalities: the municipalities are entitled to claim their interests of the municipality as subjective rights in the procedure
· Health and Safety Executive: this organ is entitled to claim the observance of labour provisions
· the ombudsman for the environment: the ombudsman is entitled to claim the observance of provisions of nature protection
· municipalities, water supply companies and persons having water management interests: they are entitled to claim their water management interests
· the water management planning body: this organ is entitled to claim the observance of water management interests 
2.2.2 
Right to be heard

According to Art 42 para 2 Federal Waste Management Act the persons holding fishery interests shall be heard. Consequently they do not have the right of appeal (neither to the respective Independent Administrative Tribunal nor to the Supreme Courts). 
2.2.3 
Legal standing and scope in the context of IPPC- Federal Waste Management Act procedures:
According to Art 42 para 1 subparas 13 to 14 Federal Waste Management Act, legal standing is granted to 

· Austrian Environmental Organizations/ Environmental Organizations from abroad: Environmental Organizations are entitled to claim the observance of environmental provisions in the procedure
2.2.4 
Right of Appeal

All parties, except persons holding fishery interests, have the right to appeal to the respective Independent Administrative Tribunal. The right to complain to the Administrative Court is explicitly granted to the municipalities and the ombudsman for the environment. 
Municipalities also have the right to complain to the Constitutional Court in case their subjective rights are affected.

2.2.5 Schedule

	level of jurisdiction / 
type of proceeding
	Parties at 1st Instance
	2nd Instance 
Independent Administrative Tribual 
	Supreme Courts

	IPPC-Federal Waste Management Act
	project applicant

(Art 42 para 1 subpara 1 of the cited law)
	
	
Administrative / Constitutional Court

	
	owner of the project property 

(Art 42 para 1 subpara 2 of the cited law)
	
	
 Administrative Court

	
	neighbours

(Art 42 para 1 subpara 3 of the cited law)
	
	
Administrative / Constitutional Court

	
	Persons with obligatory tolerance

(Art 42 para 1 subpara 4 of the cited law)
	
	

	
	owner of legitimate water utilization 

(Art 42 para 1 subpara 5 of the cited law)
	
	


	
	host municipality / adjoining Austrian municipality 

(Art 42 para 1 subpara 6 of the cited law)
	
	
Administrative / Constitutional Court

	
	Health and Safety Executive  

(Art 42 para 1 subpara 7 of the cited law)
	
	
Administrative Court

	
	ombudsman for the environment

(Art 42 para 1 subpara 8 of the cited law)
	
	Administrative Court

	
	municipalities, water supply companies, 

water management interests

(Art 42 para 1 subpara 9-11 of the cited law)
	
	

	
	water management planning body

(Art 42 para 1 subpara 12 of the cited law)
	
	Administrative / 

Constitutional Court

	
	persons holding fishery interests 

(Art 42 para 2 of the cited law) rights to be heard
	
	

	
	environmental organizations

(Art 42 para 1 subpara 13 of the cited law)
	procedural 

rights
	Administrative Court

	
	environmental organizations from abroad

(Art 42 para 1 subpara 14 of the cited law)
	procedural 

rights
	Administrative Court


2.3 
Example for a provincial IPPC law: Environment Protection and Environmental Information Act of Salzburg (Umweltschutz- und Umweltinformationsgesetz Salzburg, LGBlNr 2005/59 as amended on LGBl Nr 2010/45)
2.3.1 
Legal standing

According to Art 5 para 1 subpara 1 to 4 of the cited law legal standing is granted to 
· the project applicant

· a legal or natural person having legal interests

· the host municipality/ directly adjoining Austrian municipality

· environmental organizations authorized in Salzburg

· the ombudsman for the environment of Salzburg

2.3.2 
Scope of legal standing

· the project applicant
· a legal or natural person having legal interests
· the host municipality/ directly adjoining Austrian municipality: According to Art 5 para 1 subpara 2 of the cited law the municipalities are entitled to claim their interests of municipality as a subjective right in the procedure if they are affeced by considerable negative impacts on the environment arising from the project
· environmental organizations authorized in Salzburg: According to Art 5 para 1 subpara 3 of the cited law environmental organizations are entitled to claim the observance of environmental provisions as a subjective right in the procedure

· the ombudsman for the environment of Salzburg: According to Art 5 para 1 subpara 4 of the cited law the ombudsman for the environment is entitled to claim the observance of environmental provisions as a subjective right in the procedure
2.3.3 Schedule

	level of jurisdiction / 
type of proceeding
	Parties at 1st Instance
	2nd Instance 
Independent Administrative Tribual of Salzburg 
	Supreme Courts

	Environment Protection and Environmental Information Act of Salzburg

(Umweltschutz- und Umweltinformationsgesetz

Salzburg)
	applicant 
(Art 5 para 1 of the cited law)
	
	Administrative / 
Constitutional Court

	
	legal or natural persons having legal interests
(Art 5 para 1 subpara 1 of the cited law)
	
	Administrative / 
Constitutional Court

	
	Host municipality / directly adjoining municipality 
(Art 5 para 1 subpara 2 of the cited law)
	
	
Administrative Court 

	
	environmental organizations authorized in Salzburg
(Art 5 para 1 subpara 3 of the cited law)
	
	
Administrative Court 

	
	ombudsman for the environment of Salzburg 
(Art 5 para 1 subpara 4 of the cited law)
	
	
Administrative Court

	
	"everybody" (rights to be heard)
(Art 4 para 2 of the cited law)
	
	


	
	another Member State (right to be heard)
(Art 4 para 1 of the cited law)
	
	



