
Statement of the Party concerned

to the "Draft findings and recommendations" of the Compliance Committee, dated 18 August 2011
In reply to the letter of the ACCC of 19 August 2011, the Party concerned would like to inform you that it took note of the draft findings and recommendations of the Committee and that it does not agree with some of its parts. Therefore, in the following statement the Party concerned focuses on those paragraphs of the draft findings which, according to its view, contain incorrect or misleading presentations of Austrian law and practice and to our mind have thus led to incorrect and contradicting conclusions based thereon.

Before dealing with these aspects in detail, the Party concerned would like to make some general remarks: In regard of the general and broad scope of the Communicant's allegations, the decision of the Committee to focus on selected issues is welcome. However, in focusing on these issues some essential general information provided by the Party concerned has been neglected. Moreover, in several paragraphs, the Committee states that the Party concerned has "not disputed" an allegation, which is – as will be shown hereinafter – not the case. 

Thus, the Party concerned would like to draw the Committee's attention to some omissions and misrepresentations in the draft findings. In order to facilitate further considerations and proceedings, the Party concerned has prepared some suggested draft text for some of the relevant paragraphs.

In dealing with these aspects, the Party concerned follows the structure and chronology of the draft findings (which is referred to as the "Draft").

Para 22:

According to the Austrian Environmental Information Act, Art 5 para 7 provides that if the authority does not provide the information requested it needs to give a reasoned information to the applicant and inform him/her about the possibility for remedies (according to Art 8 Environmental Information Act).  It is thus not correct to state that authorities “are not obliged to provide for a refusal in writing” (like quoted as allegation of the communicant in para 20 of the Draft) and thus to state in paragraph 22 of the Draft, that “the Party concerned does not dispute the communicants explanation of the Austrian legislation”. 

In case a competent authority would not reply at all to the applicant within the given deadline according to the provisions of the Environmental Information Act, it would do so contrary to the provisions of the Austrian law. In such a case the instrument of the devolution request (where the competent authority has to act within up to six months) can be used by the applicant in order to challenge the omission by the authority. 

Thus, the Party concerned proposes the following wording for the beginning of para 22: “The Party concerned disagrees with the communicant's explanation of Austrian legislation regarding the communicant's allegation that authorities are not obliged to provide for a refusal in writing as this explanation is not in compliance with (Art 5 para 7 of) the Austrian Environmental Information Act. The Party concerned contends that information requesters can avoid unnecessary lengthy procedures by………………………..“ 
Para 24:

The Draft fails to mention one important aspect of the position of the Party concerned: In the discussion of the case at the Committee's thirtieth meeting, the representatives of the Party concerned pointed out that Art 73 AVG/General Administrative Act (i.e. the maximum time limit of six months) is open to interpretation and application by the competent authorities in the light of the Convention. 

Thus, the Party concerned proposes to amend para 24 the following way:

“The Party concerned also points out that a competent authority could provide its refusal in less than six months; this period can be interpreted and applied in the light of the Conventions objectives. This is why, in the view of the Party concerned, the six-months period “is assumed” to be in compliance with the provisions of the Aarhus Convention.”

Para 26:
To reflect the position of the Party concerned correctly, the sentence should read: "While the Party concerned does not contest the communicant's presentation of the law and practice in some cases, the Party concerned points out that Art 73 AVG (General Administrative Act) is open to interpretation in the light of the Convention".

Para 34:
In stating that 

"According to the Party concerned, Austria's criteria are automatically 'reasonable and in accordance with the Aarhus Convention' because the Convention 'does not pre-define certain criteria'" the Draft does not correctly reflect the position of the Party concerned and thus the term “automatically” should be deleted.

While most parts of the sentence are a quotation from the Austrian response of 6 October 2010 (bottom of page 12), the term "automatically" is not. The Party concerned did not use this term because it does not reflect the Austrian position. The Party concerned did not and does not hold that – in the absence of pre-defined criteria in the Convention – any national criteria would have to be regarded as reasonable and in compliance with the Convention. The Party concerned has pointed out on page 12 of the Austrian response that - as the criteria under Austrian legislation open a wide variety of procedural rights and remedies to members of the public – the margin of discretion allowed under the Convention has been correctly used and applied by Austria since the criteria stipulated in national legislation are reasonable and comply with the principles of the Convention.
Para 40:

When summing up the position of the Party concerned, the Draft misses three important aspects: 

· EIA and IPPC, as transposed in Austrian legislation, cover a very broad spectrum of projects, thus opening broad participation for NGOs. 
· Apart from EIA and IPPC, NGOs have full legal standing in all proceedings, in particular concerning their environmental complaints under the laws transposing the Environmental Liability Directive (ELD).

· In fields of law where NGOs lack locus standi they may resort to legal representation via  the ombudsman for the environment. 
In the discussion of the case at the committee's thirtieth meeting, the representatives of the Party concerned referred to the Aarhus Implementation Guide published by the UN in 2000, according to which an ombudsman "may […]  meet the criteria under article 9", depending on the structure and the procedural rights of this institution.
The Party concerned has claimed that this system – direct participation in (very broadly transposed) EIA, IPPC, ELD-procedures and representation by the environmental ombudsman in other procedures – would ensure compliance with the Convention. 

Para 43: 

The sentence "The Party concerned does not dispute that there is no judicial review for the omissions referred to in para. 43" – (meaning  para 42), which lists up infrastructure permitting procedures, planning acts, SEAs, EIA screening procedures - is not correct nor is the following sentence claiming that the party concerned has "instead" referred to "civil claims for damages" (which are then confused with several sectoral administrative laws) and complaints with the ombudsman and the "Volksanwaltschaft".

This paragraph mixes several statements by the Party concerned and neglects essential answers to the Committee's questions in the Austrian response; it also contradicts the Committees own findings in other paragraphs. 

For instance, when the Draft refers to "permitting procedures concerning railways, roads,…most aspects of water permitting and building permits" in para 42 and states in para 43 that there is "no judicial review", it is  neglecting the system of participation of neighbours the Committee itself acknowledged beforehand under the impaired rights doctrine which governs all permitting procedures (para 13). It also neglects the position of all other legal persons vested with participatory rights in permitting procedures such as EIA and IPPC (NGOs, environmental ombudsman, ad-hoc-citizen-group), which have been dealt with above. Finally, the Draft also misses the issue of injunctive relief for infrastructure projects in which the Party concerned has demonstrated numerous cases in which neighbors, NGOs, environmental ombudsmen have been granted injunctive relief or suspensive effect for their appeals against railways, roads, water and building permits (see page 22 of the Austrian response of 6 October 2010).

In order to correctly reflect the position of the Party concerned, the sentence would have to read:

“The Party concerned claims that a broad sector of members of the public (including neighbors, ombudsmen for the environment, NGOs, ad-hoc-citizen-groups) have locus standi in permitting procedures which also entitles them to appeal against decisions and to apply for injunctive relief. The Party concerned claims that the Austrian legal system grants effective review and remedy in permitting procedures in accordance with art 9 para 3 of the Convention. In cases where administrative law should fail to grant participation to persons affected by a project, they have rights to preventive action under civil law, which also provides for effective remedy and injunctive relief.” 
Para 45:
The sentence "The Party concerned does not deny that there are no administrative or judicial procedures…" as well as the following sentence that there are only remedies under Art 16 of the Civil Code, are not correctly reflecting the Austrian system.

On pages 13 to 16 of the Austrian response of 6 October 2010, the Party concerned has outlined the legal situation; summing up, the first sentence of paragraph 45 should read:

“The Party concerned claims that Austrian law entitles natural and legal persons to several remedies against private persons – comprising administrative remedies (to have special orders issued against the operator of a plant, eg Art 138 Water Rights Act, Art 79a Industrial Code or under Environmental Liability law) as well as claims under civil law, including preventive actions under Art 364 Civil Code and injunctive relief. Also, …….…”

Para 69 and 70:
When drawing the conclusions as regards locus standi of NGOs, the Draft states that NGOs have legal standing only in EIA and IPPC-procedures. This statement is – as has already been pointed out with reference to para 40 above – too narrow: The NGO's locus standi also extends to procedures concerning the environmental complaint under the laws transposing the Environmental Liability Directive; in other procedures, NGOs may participate via the  Ombudsman for the environment.

In order to get a complete picture, the entire system – direct participation in (very broadly transposed) EIA, IPPC, ELD-procedures and representation by the Ombudsman for the environment in other procedures – has to be taken into account.  

In the light of this system, the Draft's conclusion that "these criteria laid down by the Party concerned in its national law are so strict that they effectively bar NGOs from challenging acts or omissions that contravene national laws relating to the environment" cannot be upheld. This reasoning mixes matters of laying down respectively establishing "criteria for standing" with the question of conceding "access to administrative and judicial review". Accordingly, wherever the Austrian administrative law lays down criteria for standing of NGOs (e.g. see EIA Act) those criteria are in the opinion of the Party concerned in compliance with the Convention. 
To set this right, the Party concerned would like to clarify again that

· "standing" of NGOs is not limited to EIA and IPPC procedures but also extends to Environmental Liability (ELD)-procedures and that

·  beyond limits of standing, NGOs may gain "access to administrative and judicial review" through the  Ombudsman for the environment. 
The institution of the ombudsmen should not be neglected by the Committee in this respect, since the Aarhus Implementation Guide published by the UN in 2000 expressly acknowledges that an ombudsman "may [….] meet the criteria under article 9". In this context, the Party concerned pointed out in the Austrian response of 6 October 2010 (page 8) that the ombudsman is under strict professional liability, as he would be liable under criminal or civil law if he or she neglects claims by NGOs or other members of the public, thus causing danger to the environment. Looking at  the Austrian system from this point of view, participation and access to administrative and judicial review of NGOs are within the margin of flexibility admitted by the Convention as lined out by the Committee in para 67 of the Draft. In the view of the Party concerned it is in line with the Convention that these regulations be interpreted and applied by authorities of the Party concerned "in the light of the Convention's objectives" – as the Committee has encouraged the Party concerned with respect to the locus standi of individuals at the end of para 61 of the Draft.

Para 71:

Contrary to the statement in this paragraph, the Party concerned does not agree that the scope of claims against private persons "does not extend to violations of emission standards, permit conditions, or other requirements of environmental law" like the Party concerned has reiterated in para 43 and 45 above. This part of the sentence is proposed to be deleted. 

Para 73:

See our remarks on the corresponding paragraph 22 of the Draft. Accordingly it is not correct to state in paragraph 73 that the "Party concerned allows public authorities not to respond at all to requests for information submitted in writing" as this main finding is not in line with the Austrian legislation (Environmental Information Act).
Para 75 and 76 lit a (iii):

Especially please see our remarks on paragraphs 69 and 70 above. 

These remarks lead the Party concerned to disagree with the finding in para 75 and the recommendation in para 76 lit a (iii) in principle. The Party concerned believes that this recommendation does not correspond with the findings and conclusions (as pointed out above), is based on some incorrect facts and thus points into a wrong direction. Therefore, the recommendation would need to be reformulated so as to properly reflect the correct(ed) situation. 
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