Communication 45-KECN Response to ACCC Letter  2nd May 2011 

1.Background

i. Communication 45 concerns the failings of the planning system in the UK to comply with the Aarhus Convention. The Sainsbury case provided one example but as KECN has already argued there are many. The public when aggrieved about the environmental impacts of a planning proposal are barred from true participation in the decision making process and denied access to justice.The planning system is biased towards permitting development irrespective of environmental restraints and public concerns. The institutional framework and processes impede public participation whilst facilitating development over and above environmental concerns. In fact, public participation is used by the authorities to hide behind and to legitimatize environmentally damaging and unwanted proposals. Third parties have no right to a substantive review and judicial review is prohibitively expensive and is likely to remain so under the Government’s proposals. 
ii. KECN submitted its first communication to the ACCC on 15th January 2010. The ACCC asked KECN to provide further details. These details were submitted to the ACCC on 10th September 2010.

iii. At the 28th ACCC meeting in June 2010 the ACCC decided to introduce a new process by the implementation of summary proceedings to communications with similar legal issues already dealt with (paragraphs 45-46 in the Meeting Report). Communications that are deemed to be summary cases are apparently not determined by way of an oral hearing but dealt with on the papers.   

iv. At the 29th ACCC meeting in September 2010 it was decided to apply summary proceedings to our case (paragraph 28 of the Meeting Report).

v. Having not heard from the ACCC regarding the status of its Communication, KECN contacted Aphrodite Smagadi in Geneva by telephone in mid February 2011. She explained to KECN that summary proceedings had been applied to Communication 45 and that all details could be found on the UNECE website. KECN explained to Aphrodite Smagadi that they were anxious that an oral hearing be granted to it because the Government’s proposals regarding costs as a result of the Aarhus findings in communication ACCC/C/2008/33 were not Aarhus compliant. KECN also explained that the lack of any real substantive review on environmental decisions in the UK for third parties required urgent resolution by the ACCC if the UK could be considered to fully comply with the Convention. Aphrodite Smagadi explained to KECN that it had until the 28th of March 2011 to submit further information to try and persuade the ACCC to hold a hearing into these issues.

vi. KECN submitted further submissions on costs and on the failure of the UK to provide a substantive review for third parties in environmental cases amongst other matters. After consideration of KECN’s submissions at the 32nd ACCC meeting in April 2011, a letter dated 2nd May 2011 was sent to KECN from the ACCC explaining that our submission on costs would be forwarded to the UK for its consideration. There is strong evidence to suggest that the Government’s cost proposals will not be Aarhus compliant. KECN would appreciate being kept informed of any further developments in this area and be given an opportunity to be heard at any future oral hearing.
vii. With regard to our other submissions, we were informed that we could submit further information if they were referenced to the substantive provisions of the Convention and if accompanied with concrete examples of the UK’s alleged breaches within the scope of the Convention but only if the legal issues had not already dealt with in communications ACCC/C/2008/23, ACCC/C/2008/27 and ACCC/C/2008/ 33. There was no mention of any future oral hearing in the letter, but for the avoidance of doubt KECN would request a hearing regarding the issues raised herein. 

2.Issues that have not already been fully dealt with by the ACCC in ACCC/C/2008/23, ACCC/C/2008/27 and ACCC/C/2008/33            

i. In Communication ACCC/C/2008/27, the alleged failure of UK of Article 6 and 7 was not accepted by the ACCC because the relevant decisions were made before the Convention came into force in the UK.   Therefore Articles 6 & 7 are still available for deliberation by the ACCC.

ii. In Communication ACCC/C2008/33 regarding the alleged breaches of Article 9(2) and 9(3) by the UK it states at paragraph 127 of the ACCC Findings,   

 “the Committee expresses concern regarding the availability of appropriate judicial or administrative procedures, as required by article 9, paragraphs 2 and 3, of the Convention, in which the substantive legality of decisions, acts or omissions within the scope of the Convention can be subjected to review under the law of England and Wales. However, based on the information before it in the context of the current communication, the Committee does not go so far as to find the Party concerned to be in non-compliance with article 9, paragraphs 2 or 3, of the Convention”.

Therefore, Article 9 paragraphs 2 and 3 still are open for deliberation too. KECN’s submissions below will be based on its reasoning above and concern breaches of Articles, 6,7, 9(2) and 9(3). 

3.Scope of Article 6 

i. KECN understands Article 6 as pertaining to decisions all specific activities that are considered may have a significant effect on the environment not just Annex 1 proposals. The institutional structures and related processes leading to the adoption of planning policy, planning documents, programmes and development control decisions, are clearly intended to be covered by this provision because Article 7 is cross referenced to Article 6. The institutional structures and policy decisions related to a specific activity need to comply with Article 6 in order to permit early public participation when all options are open. 
ii. However, in the UK it is only cases which fall under European legislation with similar to or mirroring Aarhus provisions such as the EIA Regulations that non annex 1 proposals are given similar protection to Article 6.The UK has made no determinations (as far as KECN is aware) to which other specific activities may have a significant effect under Article 6. Although, the determination of these ‘other’ activities has been left to the Party concerned, it could hardly have been the intention of Article 6(1)(b) to allow the Party to do nothing and as a result exclude the majority of planning cases from the participatory benefits of Article 6.

iii. With regard to what constitutes ‘may have a significant effect’, KECN is grateful to the recent article entitled,  EIA, SEA and AA, present position: where are we now?  by Robert McCracken QC
 and wish to adopt his analysis with regard to the meaning of likely significant effects to the same wording in Article 6. He says; 

“likely to have significant effects on a Special Area of Conservation was as a result of the precautionary principle to be understood in the sense that such a likelihood existed if the possibility of harm could not be excluded on the basis of objective information. The consequence is that absent proof of the harmlessness of a project it must be subject to an “appropriate assessment” to ascertain whether it will adversely the affect the integrity of the site concerned… The importance of this broad definition of the concept of “likelihood” as the meaning of the phrase “likely significant effects” is also critical to the scope of the obligations under the EIA Directive 85/337”.
KECN believes that the UK needs to apply the above definition to all projects deemed likely to have significant effects in the UK not just EIA and AA projects in order to comply with Article 6. The reasonable conclusion that follows is that the majority of decisions that concern the environment are likely to be covered by Article 6 unless the possibility of harm can be excluded. To date this has not been done by the UK. 
4.Examples of breaches of Article 6 
i. Significant effects on the environment were likely for the Sainsbury planning application, which led to this Communication being made, but the Sainsbury case fell outside the EIA legislation and like so many similar cases in the UK  had no protection from Article 6 provisions. The developers in the Sainsbury case had been in discussion with the local authority for up to two years leading to the application’s submission whereas the community knew nothing about the application until they were notified in the local press and a mail drop about the one pre-consultation meeting in May 2009 (breach of Article 6(2)) and then given around 4 weeks to get their comments in (breach of Article 6(3)).

ii. The officer’s report is key in guiding decision making but it is only available about a week before the decision meeting so the public cannot properly address it or to change the recommendations and other issues in it beforehand or in their allocated 3 minutes to speak if they are fortunate enough to be granted one of the few speaking slots and the public cannot come back and ask questions to the officers or councillors at the decision meeting (breach of 6(2)). 

iii. This is irrespective of the existence of a Statement of Community Involvement (SCI). The Government in its letter dated April 11 2011 in response to the KECN submission, relies on the SCI as providing an opportunity for local participation. In KECN’s experience the SCI does little to further public involvement because it is generally a ‘soft’ document and is not enforced or adhered to (breach of 6(4)). Although, it has recently been deemed by the courts to raise a legitimate expectation, in practice it is ignored. In Canterbury, large scale projects which have been developing behind the scenes for years with local authority involvement suddenly appear with no warning so real public participation is just not possible despite the SCI. Recent examples of this is the sudden appearance of the new Girne American University in Canterbury without public consultation (a city with one of the highest student numbers in Europe and many problems because of this), the proposal for hundreds of houses on Grade 1 farmland south of Canterbury with slip roads/other infrastructure in the Local Investment Plan(a mysterious document that is not subject to the LDF process) and the Chaucer Fields development proposal to go on a large swathe of ‘protected land’ comprising part of the University of Kent that was unveiled to public outcry only recently but bubbling away with local authority involvement but without public participation for around 7 years. Fortunately, the latter proposal is subject to the EIA process.

iv. Although environmental information can be obtained under Freedom of Information and Environmental Information law, with regard to Article 6(6)(a-f), KECN understand these provisions as meaning that there is a further duty on the relevant authority to provide at least an abbreviated Environmental Statement if requested to do so. This duty has not been complied with for the reasons explained above under paragraph 3 (breach of 6(6)(a-f)). KECN also does not believe that the authorities would be prepared, willing or able to provide such precise information for each specific activity under the existing framework simply because they have not got the resources to do so. Furthermore, requests for information often take months if not more than a year to be complied with. For example, it took an associate of KECN 18 months to acquire vital environmental information from a water company. The information was useless when finally obtained through litigation because planning permission had been granted 12 months previously. Water companies in England do not consider themselves subject to freedom of information law and Communication 55 by Fish Legal currently before the ACCC concerns this issue. 

v. There is a breach of Article 6(9) with regard to informing individuals about when a planning application is granted. There are three main stages in the planning decision making process. The first stage is the decision made by the development control members whether to resolve to grant planning permission. The second and usually more important stage is when the Decision Notice is issued and this can occur weeks, months or even a year(s) after the resolution.  Time starts to run from the Decision Notice with regard to seeking judicial review. The time limit is usually 3 months. The public are not informed when the Decision Notice is likely to be issued or when it is issued. The Decision Notice may be displayed on the website. This lack of information causes problems. In the Sainsbury case, SECN sent a letter to the planning officer asking the matter to be brought back to the committee for reconsideration when unknown to it, planning permission had already been granted. Additionally, during the period between resolution and grant, key environmental documents might be forthcoming but there is no onus on the authority to inform the public about them or make them available for public inspection (breach of 6(6)(a-f)).

vi. The third stage is the implementation of the planning conditions. Planning conditions are often varied or not complied with after grant of permission. The public who were consulted in the Sainsbury application were not consulted about the variation of the conditions (breach of Article 6(8) nor provided with the other safeguards under 6(10).The public is also unable to enforce planning conditions (breach of Article 9(3)).

5.Article 7 and its scope   

i. Each Party shall make appropriate practical and/or other provisions for the public to participate during the preparation of plans and programmes relating to the environment, within a transparent and fair framework, having provided the necessary information to the public. Within this framework, article 6, paragraphs 3, 4 and 8, shall be applied. The public which may participate shall be identified by the relevant public authority, taking into account the objectives of this Convention. To the extent appropriate, each Party shall endeavour to provide opportunities for public participation in the preparation of policies relating to the environment.

6.Breaches of Article 7 

i. All across the country, local investment plans (LIP) are in the process of being adopted or have been adopted. The LIPs are important because they allocate land for development and prioritise development goals. The local investment plans are used to obtain money from Government bodies such as the Homes and Communities Agency for the proposals contained in the LIPs. They are then used to arguably predetermine planning policy in emerging Local Development Framework documents(LDF). It stands to reason that if money has been allocated for a certain project the temptation will be to include it as a future policy in a LDF document and play down any environmental concerns and exclude other policies which may not have funding. This is a clear breach of Article 7. 

ii. The LIPs are drafted by self-appointed voluntary bodies, called Local Strategic Partnerships, often with key officer participation and involvement. These bodies are accountable only to themselves and are not transparent. Decision-making goes on behind closed doors. The public could and cannot participate in the formation of LIPs. A further breach of Article 7.

iii. The LIP that concerns KECN covers the area of 4 district councils in East Kent (Appendix 1). Few people knew (or know) of the existence of the LIP. The document suddenly appeared at a meeting at Canterbury City Council in January 2011 and was fully adopted even though it was said at the meeting that the LIP would be brought back for final agreement. KECN has been now told that this will not happen (Letters between KECN and Canterbury District Council, Appendix 2).

iv. The LIP has new development proposals in it and new site allocations for East Kent. KECN discovered that the LIP had not been subjected to a Strategic Environmental Assessment (SEA) and that it would also not be subject to the LDF process in its entirety or at all. When KECN requested the Secretary of State to decide whether the LIP required a SEA. The SoS said it was up to the local authority to make that decision (breach of Article 9(2) and 9(3)). The most recent Government response says that LIPs do not appear to be plans at all (Letters between KECN and SoS Appendix 3). KECN has also started the complaint process to the European Commission (Appendix 4).

v. Although it might be that LIP policies will eventually have to be incorporated into the LDF process (if not abolished by the Localism Bill or other enactment) through the Core Strategy, Development Planning Documents or Supplementary Planning Documents, policy outcome will be pre-determined to a greater or lesser degree because the policies with funding will be more feasible than those without. Clearly this undermines democracy but importantly for our purposes, the LIPs and the bodies that create them undermine public participation in and public access to environmental justice (Breaches of Articles 6, 7 and 9(2)). 

vi. The LDF system also fails to comply with Aarhus because it is not possible for the public to participate in the early formulation of policy within the context of an in-built bias towards economic growth above all other policies. The LDF was introduced by way of the Planning and Compulsory Purchase Act 2004 in order to facilitate economic growth through the development process. 

“An effective planning system is essential to delivering our objectives for living communities; for urban and rural regeneration; for improving the country's infrastructure; and for achieving truly sustainable development. Without an effective planning system we risk constraining the economy, at a cost to everyone in the UK”
.   

Public participation was severely curtailed by the introduction of the cumbersome Regional Spatial Strategies with its emphasis on the imposition of centralised policies such as housing targets on LDF outcomes irrespective of environmental concerns and public participation.       
vii. The ‘old’ regional layers are in the process of being abolished but the replacement bodies, the Local Enterprise Partnerships (LEP) are even more opaque and less accessible to the public than the previous bodies. Most people do not know they exist. Despite the almost identical aims as illustrated below, the LEP will be ‘voluntary’, self-regulating and be expected to consist of 50% of individuals from the private sector and the other half from Chief Executives and others from civic society. 

“The Coalition Government is determined to rebalance the economy towards the private sector. We regard local enterprise partnerships as being central to this vision. Partnerships will therefore want to create the right environment for business and growth in their areas, by tackling issues such as planning and housing, local transport and infrastructure priorities, employment and enterprise and the transition to the low carbon economy”
.

viii. The intention is that the LEPs will play an important role driving forward economic growth by whatever means. The formation of LEPs and its policy making is secretive and does not lend itself to public participation. KECN has managed to locate minutes from the first LEP meeting for Kent/Essex in January this year. It will be seen from these minutes how such a partnership will likely have a significant effect on planning and decision making in Kent/Essex without public participation (Appendix 5).  Like the LIP, it will be difficult for the public to influence emerging plans or programmes when all options are open if certain proposals have already been concocted and agreed in secret without public consultation and with funding from a source such as the Regional Growth Fund (breach of Article 6 & Article 7). 

ix. The above problems are compounded by the cabinet system in local government that was introduced by the Local Government Act 2000. Local authorities were forced to change their institutional systems to what became for most, a cabinet system. Important decisions are made at the earliest stage by a just a few councillors and therefore bypassing the majority of councillors altogether. Additionally, the powers under s.2 of the Local Government Act 2000 to enter into partnerships has resulted in creating relationships that completely undermine public participation and do nothing to further environmental justice as exampled by the LSPs, LEPs and other partnerships like Canterbury 4 Business (looked at in greater detail in our last submission to the ACCC).

x. The emerging Localism Bill although heralded as giving power back to local people will do no such thing and will decrease public participation in the planning system. There will be an increased shift towards unaccountable partnerships such as the LEPs where the true decision making powers will lie with new powers given to them, there will be less emphasis on the roles of elected councillors, greater leadership and decision making roles given to officers and private enterprise, the proposal to abolish the Standards Board and incentives for developers ‘to buy planning permission’ as a result of the proposed amendment of s.70 of the Town & Country Planning Act 1990 to include within the list of material planning considerations “any local finance considerations, so far as material to the application”. 
Private interest is intended to trump public and environmental concerns more than it does already(breach of Article 6 and 7).   

7. Article 9 and its scope 

i. Article 9(2) is understood by KECN as giving a right to those, who satisfy 9(2)(a) or 9(2)(b), a procedural and substantive review of an act decision or omission made by any body falling under Article 2(2) (and this would in many circumstances include private bodies). Article 9(3) gives the same right, but expressed as the right to have access to procedures to challenge acts and omissions which contravene national law related to the environment.

ii. The act, decision or omission would have to be deemed one that may have a significant effect on the environment. As explained above under paragraph 3, The Government has failed to determine what specific projects may have significant effects under Article 6.Additionally, KECN submit that most cases that concern environmental issues would fall under Article 6 unless the possibility of harm could be excluded. Furthermore judicial review is only available against public bodies as understood by UK law not the wider definition under Article 2(2) of the Convention (breach of 9(2)). 

iii. The Government argues that the proportionality test for cases concerning EU law or one of the Convention rights incorporated in the Human Rights Act or for other cases, the Wednesbury irrationality test or other legal tests such as mistake of fact meet the standards of review required by the concept of substantive legality in Article 9(2) of the Convention. The arguments regarding EU proportionality and ‘similar’ UK tests were looked at in some detail in Communication 33 and the issues regarding what was meant by substantive were not fully resolved in the subsequent hearing.

iv. KECN takes a different approach and does not accept the Government’s assertions on substance. Much more is required if substantive justice is to be achieved. To comply with Article 9(2) and 9(3) it must be possible for a court or other body to make a judgement as to whether the decision, act or omission under scrutiny was within the law. To do so, the court has to be able to establish the facts of the case and then apply the relevant law to those facts. This is not possible in the UK. The only option usually available for third parties is judicial review. In judicial review proceedings, the court cannot investigate or make findings on disputed evidence or visit the location to which the case relates. 

v. The Government has supplied the following interpretation of what it understands as comprising a substantive review in its letter dated 11 April 2011 to the ACCC regarding our Communication. It says;   

‘The substantive legality of a decision must be distinguished from its merits in policy terms. That a decision is argued to be “bad” in policy terms does not equate with it being unlawful; and a review of the substantive legality of a decision does not require that a court substitute its own view of the merits of the decision for that of the decision maker’.  
vi. The Government is effectively saying that once a matter is put before a court, in law the merits of a decision cannot be re-considered or substituted. However, KECN argues that this approach is not an adequate or an effective remedy under Article 9(4). The whole reason that individuals go to court to challenge a decision is to get a different outcome. The substantive merits of a particular decision are key even if they have to be dressed up with the necessary procedural grounds (if available) in order to obtain a court hearing.  

vii. In the UK, there exists a procedure for the applicant for planning permission to seek a review of the decision made by the local authority by an independent inspector. The review can be either on written papers or heard orally by way of an inquiry depending on the ‘importance’ of the issues at stake. In such a review, the merits of the case are revisited and the decision can be substituted. This procedure allows for a proper substantive review of a case including if appropriate witness evidence and proper re-evaluation of the evidence. Third parties have no rights to such a review. 

viii. In the Sainsbury case, it would have been invaluable to the third parties to have had the chance for an inspector to properly review the substance of the case and in particular hear oral evidence from those that would have been adversely impacted by the increase of lorry movements, noise, air pollution and to hear detailed expert evidence from Natural England (who objected to the proposal on Conservation, Listed Building and Ancient Monument grounds). 

ix. KECN strongly believes that third parties should have a right to a review procedure similar to that afforded to applicants for planning permission if the UK can in any way be said to be complying with Article 9(2) & 9(3) of the Convention with regard to substantive review.

x. In New South Wales, Australia a court exists for environmental cases. It reviews evidence and makes adjudications on merit. This system could be introduced in the UK under the existing tribunal system that already has in place measures to deal with civil sanctions related to the environment such as penalty notices.

xi. The UK is in further breach of 9(3) because it has failed to provide a procedure to allow individuals to enforce planning conditions.  Planning conditions can only be enforced by the local planning authorities and as a result planning conditions are very often not enforced to the detriment of the environment. Page 130 of the Aarhus Convention: An Implementation Guide 2000
 regarding Article 9(3) says as follows:

“Paragraph 3 creates a further class of cases where citizens can appeal to administrative or judicial bodies. It follows on the eighteenth preambular paragraph and the Sofia Guidelines to provide standing to certain members of the public to enforce environmental law directly or indirectly. In direct citizen enforcement, citizens are given standing to go to court or other review bodies to enforce the law rather than simply to redress personal harm. Indirect citizen enforcement means that citizens can participate in the enforcement process through, for example, citizen complaints. However, for indirect enforcement to satisfy this provision of the Convention, it must provide for clear administrative or judicial procedures in which the particular member of the public has official status. Otherwise it could not be said that the member of the public has access to such procedures. Public enforcement of the law, besides allowing the public to achieve the results it seeks, has also proven to be a major help to understaffed environmental enforcement agencies in many countries. In some countries, moreover, the citizen enforcer can even collect civil monetary penalties from the owner or operator of a facility transgressing environmental law or rules on behalf of the appropriate government agency”.  

Therefore, the UK needs to introduce a procedure to enable citizens to ensure that planning conditions are complied with in line with Article 9 of the Convention.  

8.Conclusion

i. The inherent flaws imbedded in the UK planning system as illustrated in our submissions cannot be challenged by way of judicial review (Articles 6 regarding inherent structural features of the system and Article 7 regarding self-appointed partnerships). The LIPS, LSPs, LEPS and other partnerships exclude public participation (Article 6 & 7) and undermine access to justice (9(2)) by allowing these plans to predetermine policy outcome and to circumvent part if not all of the LDF process. The failure to provide a substantive review concerning the merits of a planning decision for third parties is a breach of Article 9(2). Finally, it is a breach of Article 9(3) to not provide a mechanism for third parties to enforce planning conditions. For all the above reasons, KECN respectfully asks that a hearing into the failings of the UK to comply with the Convention be held by the ACCC at the earliest opportunity.   
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