Communicant’s Pleadings

at public discussion of the communication C/44 (Belarus)
delivered at the 29th meeting of the Compliance Committee of the Aarhus Convention, 

September 22, 2010
 AUTONUMLGL  \* Arabic \s ". "  
This document represents draft pleadings of the communicant prepared for the public hearing of the communication ACCC/C/2009/44 (Belarus). The communicant did not intend to deliver these pleadings to the members of the compliance committee in written. The pleadings were prepared to serve as an opening statement of the communicant. 

 AUTONUMLGL  \* Arabic \s ". "  
The communicant wishes to focus on three issues:


`
1) Original allegations in light of the response by the party concerned



2) What differs this case from C/37



3) New EIA legislation adopted in the Republic of Belarus
(1) Original allegations in light of the response by the party concerned
 AUTONUMLGL  \* Arabic \s ". " 
Original allegations are reflected in the paragraphs 105-106 of the communication. The allegations were supported by factual and legal arguments in the relevant sections and paragraphs of the communication.
 AUTONUMLGL  \* Arabic \s ". " 
The Party concerned have provided an extensive response to the communication (hereinafter – the response). The Communicant, therefore, wishes to reflect on those arguments in the context of each allegation made in the communication:
 AUTONUMLGL  \* Arabic \s ". " 
The communication made two major allegations: (a) Belarus failed to comply with its obligations under the Aarhus Convention in the course of planning and authorizing nuclear power plant construction in Belarus (para.105) and (b) Belarus has failed to comply with its obligations under Article 3(1) by not taking necessary legislative and regulatory measures to implement provisions of paragraphs 2, 3, 8 and 9 of the Article 6 of the Convention with regard to planned nuclear activities.

(a) Failure to comply while authorizing NPP construction

(specific allegations are listed in accordance with para.105 of the communication)

(i) Belarus failed to comply with the requirements of Article 4 paragraph 1 by providing incomplete and misleading information upon requests by citizens and NGOs in relation to NPP construction;

 AUTONUMLGL  \* Arabic \s ". " 
In its response the Party concerned basically said that 


“responses from the relevant public authorities to the public’s queries relating to the construction of an NPP were provided on the basis of scientific, research, prognostic, project and other information available at the time when the applications were received.” (page 7).

 AUTONUMLGL  \* Arabic \s ". " 
The facts described in the communication clearly reveal that relevant authorities were well aware of and must have had in their possession information about planning construction of the NPP, especially about decision to construct NPP and procedures for public participation. The communicant is well aware of numerous other attempts to get access to this information by other members of the public in Belarus. The Party concerned did not make any argument as to specific allegations made (misleading information, lack of revealing decisions already taken, etc).

 AUTONUMLGL  \* Arabic \s ". " 
The communicant is fully confident that no response was ever provided to the Critical comments on EIA, submitted by a group of NGOs (page 7 of the response). We consider the information on this as untrue and misleading. 
(ii) Belarus failed to comply with the requirements of Article 6 paragraphs 2, 4, and 7 by not properly informing the public concerned about decision to authorize NPP construction, by not ensuring early participation of the public, by not providing relevant information about decision on NPP and by depriving NGOs and other public concerned from submitting their comments and views during public hearings
 AUTONUMLGL  \* Arabic \s ". " 
No comments were provided on the following allegations:
· inadequate public notice content (except for ungrounded referring to a web-based notice, which did not include information about a public authority to receive comments; the response is misleading the Committee because the web-based notice included a reference to the developer);
· lack of information on public authority responsible for decision-making;

· preparatory construction taken regarding one locational alternative;

· no-action alternative (since decision to construct NPP was taken and was not subject to EIA); 

· the public concerned was not aware of the “full version” of the EIA;

· that only one public hearing was organized;

· that most participants were “pre-registered”.

  AUTONUMLGL  \* Arabic \s ". " 
We disagree with some of the arguments provided:

· that organizing public hearings in a small town just because it is close to a “supposed” location of the NPP is justifiable. In fact, the response admits that the issue of NPP is of national importance (page 14). It would be, therefore, needed to have hearings both in a locations where NPP can be constructed and in Minsk, where most nation-wide NGOs are located.
· we disagree that everyone could register. In fact, all environmental NGOs which were trying to register encounter problems, as discussed in the communication, because most participants came “pre-registred”.

· we disagree that 2-hours scheduled for discussions is enough for the only public discussion of NPP construction. As a complex and difficult issue it requires a serious profound dialogue which cannot be effective in 2 hours. 

· we completely disagree with the argument that members of the public cannot disseminate their written comments at a public hearing (page 15) without prior agreement of the developer; this in fact is contrary to the very nature and purpose of public hearings as a form of public participation in decision-making.

· we have no information that public discussion was “prolonged”; no separate decision to prolong the process was taken, to our best knowledge.

(iii) Belarus failed to comply with the requirements of Article 7 by not taking any steps to provide for public participation in adoption policy and planning decisions on nuclear energy in Belarus

 AUTONUMLGL  \* Arabic \s ". " 
No specific arguments or facts were provided by the Party concerned to prove that it has complied with its obligations under Article 7 with regard to planning decisions on NPP (especially on how paragraphs 3 and 4 were applied).
 AUTONUMLGL  \* Arabic \s ". " 
References to possibility of organizing local referendum and comments received by the Directorate in the court of public discussions are misleading (page 16-17). Local referendum cannot put on discussion an issue of national importance, while national referendum can only be initiated by the Parliament or the President of Belarus. Comments received by the Directorate were provided in the course of EIA development for NPP project, not for planning decisions regarding NPP construction. 
(iv) Belarus failed to comply with the requirements of Article 8 by not taking any steps to provide for public participation in adoption of generally applicable rules on public participation in the field of nuclear energy 

 AUTONUMLGL  \* Arabic \s ". " 
No comments were received as to how public was aware of and involved in the adoption of the legislation regarding nuclear energy use.
 AUTONUMLGL  \* Arabic \s ". " 
The reference to tnpa.by database is misleading, since it only concerns normative (i.e. technical) regulations.

 AUTONUMLGL  \* Arabic \s ". " 
In addition, as discussed below, Belarus just recently adopted new legislation covering the key foundations of the public participation falling under Article 6 of the Aarhus Convention. This legislation was adopted without any consultations with the public concerned. 

(v) Belarus failed to comply with its obligations under Art. 3 (8) by putting pressure on activists who were trying to promote their alternative views on nuclear energy development in Belarus

 AUTONUMLGL  \* Arabic \s ". " 
In the opinion of the communicant, members of the public are constantly under pressure by the public authorities in Belarus. NPP case is just one but striking example. In our opinion, no arguments were provided to respond to the allegations made in this regard. The communicant wishes to have a possibility to comment upon any additional information to be provided in this regard (as indicated in the response, page 6).

(b) Belarus failure to adopt adequate legislation 
 AUTONUMLGL  \* Arabic \s ". " 
Failure to adopt necessary legislation is the second major allegation by the communication. 

 AUTONUMLGL  \* Arabic \s ". " 
In its response the Party concerned made several comments to which we cannot agree. Those include, but are not limited to, comments on paragraphs 92 94 of the communication (final decision). 
 AUTONUMLGL  \* Arabic \s ". " 
We wish to abstain from commenting this part of the response for the following reasons. The communication and the response by the Party concerned focus on Regulation on the procedures for discussion of the issues in the area of the use of nuclear energy with participation of citizens associations, other organizations and citizens, adopted by the Decision of the Cabinet of Ministers of Belarus No.571 on May 4, 2009. However, this Regulation is closely linked to the applicable national EIA procedures by having numerous references to EIA procedural steps (such as EIS, EIA Report, etc). .
 AUTONUMLGL  \* Arabic \s ". " 
In light of the fact that new EIA legal framework was adopted in Belarus, the Regulation is completely inadequate. As discussed below, the EIA legal framework introduces new approaches and procedural steps compared to previous acts and laws. For example, there is no longer any environmental impact statement published (zayavlenije) or even prepared to which the Regulation is making references (paragraphs 10.1, 13.2, 16, 18, etc).
 AUTONUMLGL  \* Arabic \s ". " 
In our opinion, the Regulation has become so inadequate due to the newly adopted EIA legislation, that it must be completely revised. The revision should be carried out in close consultation with the public concerned and should ensure that AtoI and PP requirements under the Convention are fully met for the nuclear projects. 
(2) What differs this case from C/37

 AUTONUMLGL  \* Arabic \s ". " 
The communicant is well aware of the pending consideration of the communication C/37 in relation to Belarus, including recently published draft findings. It wishes to highlight two issues which, in the opinion of the communicant, distinguish these two communications from each other.

a) The overlapping nature of the legal framework

 AUTONUMLGL  \* Arabic \s ". " 
The issue of nuclear power plant construction falls within several overlapping legal frameworks: national environmental law, national nuclear law, Aarhus & Espoo Conventions. While communication C/37 only addressed environmental law procedures (basically EIA), this communication is more focused on nuclear decision-making. 

 AUTONUMLGL  \* Arabic \s ". " 
In terms of applicable legislation, this communication focuses on specific legislation in nuclear energy use. Nuclear energy legislation was not subject of C/37. 

 AUTONUMLGL  \* Arabic \s ". " 
We do realize that in Belarus the public participation in nuclear decision-making is closely linked with environmental permitting. As to allegations made in relation to NPP planning and construction, we believe that conclusions contained in the draft findings in C/37 are of direct relevance since all events took place when old EIA legislation was still in force. 
 AUTONUMLGL  \* Arabic \s ". " 
As to new EIA legislation, in force since May 2010, the Party concerned claims it improved public participation procedures subject to the Aarhus Convention (page 4 of the response). Our brief analysis of this issue is covered under item (3) of these pleadings. We are providing this analysis only due to the fact that specific nuclear planning legislation contains close references to EIA legislation. 


b) Nuclear issues

 AUTONUMLGL  \* Arabic \s ". " 
Nuclear energy decisions, for several reasons, stand aside many other decision-making types. First, because the very decision to have nuclear energy generation in a country is highly important and concerns wide range of the member of the public. It is, so to say, a life-time decision. Second, because decisions to introduce nuclear projects lead to the need to apply the Aarhus Convention in a wider, transborder, context. This may pose some difficulties in practice for some parties. Third, because nuclear decision-making is a very complicated and technically sophisticated process so additional precautions shall be considered in terms of Aarhus Convention application. Lastly, UN ECE region is witnessing a real boom of nuclear projects which were frozen for many years. 
(3) New EIA legislation adopted in the Republic of Belarus

 AUTONUMLGL  \* Arabic \s ". "  
Since the communication was filed all EIA legislation was changed in Belarus. This includes:
· new Law on State Environmental Expertiza (2009)

· new Regulation on Procedures for Carrying out State Environmental Expertiza (2010)
· new Regulation on Procedures for Carrying out Environmental Impact Assessment (OVOS) (2010)
 AUTONUMLGL  \* Arabic \s ". " 
All of these instruments came into force in May 2010. 
 AUTONUMLGL  \* Arabic \s ". " 
All together these three instruments form the legal framework for EIA in Belarus. While new instruments introduce several changes, they use the same basic approach as the old legal framework. Namely, that EIA comprises OVOS (EIA study carried by the developer) and environmental expertiza (EE), a process run by the public authorities. 
(a) no public consultation process in adoption of these procedures

 AUTONUMLGL  \* Arabic \s ". " 
The EIA legislation, as agreed by the Party concerned (see generally pages 3 and 4 of the response) comprises key regulatory framework for public participation in decision-making subject to the Aarhus Convention. 
 AUTONUMLGL  \* Arabic \s ". " 
Yet, the new law and regulations were adopted without any consultations with the public concerned. Moreover, the public was not even aware of these instruments until they came into force. 

 AUTONUMLGL  \* Arabic \s ". " 
We consider this to be not in line with the principles and spirit of the Aarhus Convention.

(b) key relevant features of the new EIA framework

 AUTONUMLGL  \* Arabic \s ". " 
In our opinion major innovations in the new legal framework are related to the implementation of the obligations under Espoo Convention. However, quite a number of changes were introduced into the overall process and public participation procedures.
 AUTONUMLGL  \* Arabic \s ". " 
The new Law on State Environmental Expertiza:

· recognizes permitting nature of the EE , likewise the old law (see Articles 3, 15 and 21 of the new law);
· introduces the list of planned activities subject to environmental expertiza, unlike the old system where the list was part of OVOS regulation (see Articles 5 and 13);
· keeps the list of “expertiza subjects” closed from the public concerned, likewise the old law (Article 4);
· sets requirements as to content of the EIA (OVOS) documentation to be submitted to the public authority responsible for EE, including EIA Report and outcomes of the public consultation process and public expertiza report (Article 12);
· keeps silent on what is “public environmental expertiza”;
· keeps a reference to legislation on state secrets as grounds to limit scope of EIA (Article 12, para 7);
· remains silent on any opportunities for public participation in the state environmental expertiza process; 

 AUTONUMLGL  \* Arabic \s ". " 
In addition, the new Law on Environmental Expertiza introduces two features which may raise a question of non-compliance with Article 6 of the Convention:

· no EIA shall be carried out for “reconstruction” of the facilities listed in the obligatory list (Article 13, para 2);

· any project can be waived from expertiza procedure by a decision of the President of Belarus (Article 15, last para; Article 21, para 1).
 AUTONUMLGL  \* Arabic \s ". "  
The new Regulation on Procedures for Carrying out State Environmental Expertiza does not add much to the procedures established by the law. It is silent on public participation procedures, either. 
 AUTONUMLGL  \* Arabic \s ". " 
The only provision which could give rise to a non-compliance is the waving project documentation from expertiza process if “project designing and construction are being implemented at the same time” (para 18 of the Regulation). However, proper interpretation of this provision may be clarified by the Party concerned. 
 AUTONUMLGL  \* Arabic \s ". " 
The new Regulation on Procedures for Carrying out Environmental Impact Assessment comprises major changes introduced into the EIA framework. It has extensive new provisions related to Espoo Convention, which are not analyzed below, though. 
 AUTONUMLGL  \* Arabic \s ". " 
First, the OVOS (EIA developed by the proponent) process has completely changed. Now it includes the following stages (para 7 of the Regulation):
· development of OVOS programme;
· transboundary EIA procedures, if applicable;
· development of OVOS (EIA) Report;
· consultations over OVOS Report with the public, including within transboundary EIA, if applicable;
· consultations with affected countries, if applicable;
· further improvement of the OVOS Report to take into account comments received through consultations;
· submission of project documentation, including OVOS Report, for state environmental expertiza;
· state environmental expertiza;
· approval of project documentation;
· submission of final decision to Ministry of Environent for informing countries affected, if transboundary EIA procedure was applied.
 AUTONUMLGL  \* Arabic \s ". " 
In general terms, OVOS programme can be described as a scoping document and ToR for EIA development (see generally para.8 of the Regulation). It may only be subject to consultations with affected countries, in case Espoo procedures are applicable.
 AUTONUMLGL  \* Arabic \s ". " 
After EIA studies are carried out, an EIA Report (OVOS Report) is prepared and submitted for environmental expertiza (normally by the developer of EIA, not project proponent). A newly introduced requirement is that OVOS Report is submitted together with “results of the public consultations” (para.22). Such results of public consultations shall include (para.22):

· public notice about public consultations and notice about public hearings;

· records of the public consultations;

· records of the public hearings on OVOS Report (if any).

 AUTONUMLGL  \* Arabic \s ". " 
Information about decision taken with regard to planned activity shall be published in the same mass media where public notices on consultations and hearings were published (para.23). In this procedure this reference to a “decision” can only mean a decision by the developer to continue going through permitting process regarding planned activities, in our opinion. 
 AUTONUMLGL  \* Arabic \s ". " 
Approved [final ] OVOS Report shall be published at the developer’s web-page, if it has a possibility to do so (para.23).
 AUTONUMLGL  \* Arabic \s ". " 
Section 3 of the Regulation deals with public consultations procedure (para’s 31-45)
 AUTONUMLGL  \* Arabic \s ". " 
Public consultations are carried out to discuss OVOS Report. No other project documentation is subject to public consultations.

 AUTONUMLGL  \* Arabic \s ". " 
Public notice about commencement of consultation is to be published in the mass-media, and, if possible, Internet. The requirements for the content of the public notice (para 35) are detailed but still fall short from what is set in Article 6.2 of the Convention (subparagprhs b), c) and d) iii), iv), v), vi)).

 AUTONUMLGL  \* Arabic \s ". " 
No public hearings are held unless the public sends a request to local authority within 10 days since the publication of the public notice (para 45). However, this requirement is not to be part of the notice itself.

 AUTONUMLGL  \* Arabic \s ". " 
There is no requirement to make final OVOS Report available. Even if it was, it would no qualify as a “decision” in the meaning of Article 6.8-6.9. 
� This document was prepared by the communicant in advance of the meeting. Actual oral statements may slightly differ in scope from what is outlined in this document. All statements on facts and law are valid and supported by the communicant. 
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