To the Secretary to the Aarhus Convention Compliance Committee 

Ms. Aphrodite Smagadi 

Date: 09.11.2010 

Suggestions on the revisions of the Draft findings of Aarhus Convention Compliance Committee concerning compliance by Armenia in connection with the issuance and renewal of licenses for the exploitation of the Teghut deposits (Ref. ACCC/C/2009/43) 

Dear Aphrodite Smagadi 
Please find enclosed suggestions and remarks of Party Concerned on the draft findings of Aarhus Convention Compliance Committee concerning communication ACCC/C/2009/43. 

We cordially accept recommendations and conclusions made by the Committee with regard to this case but to the opinion of Party Concerned some of them may be subject to revision by the Committee. 
We also humbly propose the Committee to review its position regarding the legal effects of mining license (article 3 of RA law "On Concession") issued otherwise the conclusions of the Committee will be in contradiction with RA legislation, some points of which find support by Aarhus Convention.     

Yours sincerely ,

Aida Iskoyan 

Focal point to the Aarhus convention in the 

Republic of Armenia. 

	No
	Section
	SUGGESTIONS 


	1.
	15
	The name “Teghut” is used throughout the document to describe the project/deposit. Correct translation into English would be Teghout, so you are kindly requested to replace the word “Teghut” with the word “Teghout” throughout the document.



	2.
	
	The heading of EIA law in the section 15 is used in an inappropriate way. Correct translation is RA law "On environmental impact expertise".


	3.
	26,33,63
	Sections 26, 33 and 63 mention the license agreement being concluded on September 8, 2007, while it was concluded on October 8, 2007. You are kindly requested to change the dates accordingly.


	4.
	42,78
	Sections 42 and 78 refer to the “Plan of Environmental Governance”, while the correct name of the document is “Environmental Management Plan”. You are kindly requested to amend it correspondingly.


	5.
	55
	Section 55 mentions that the 2002 Law on Concession (art. 60) implies that the EIA procedure should be carried out already before the issuance of the license. It shall be noted that the above-mentioned article 60 of the 2002 Law on Concession stipulates the following: “when considering granting a mining right, the competent authority, based on the results of the EIA, takes into account…”. We understand the position of the Committee is based on the wording “when considering granting a mining right”, which the law requires to be preceded by EIA. The same law (article 3) defines a mining license (all types of that) as a document that grants the right to commence the procedures of establishing mining rights. It does not amount to granting mining rights by and in itself, nor does it guarantee that the mining rights are granted at a later stage. The Law clearly provides that the mining rights arise from license agreement – upon its conclusion. Hence, it is well established in Armenian law, that it is the conclusion of license agreement – not issuance of license – that the EIA procedures shall precede. This requirement was fully complied with in this case. The law is quite clear on this and suggesting the opposite would be in contradiction to the law. Therefore, we humbly ask the Committee to revisit its position as it is based on a misleading assumption finding no support in Armenian law.

According to the position of Committee the period between the issuance of license and signing the license agreement creates uncertainty as to when the public participation process would take place. The RA law on Concession (art 10) clearly states the timeframe when the license agreement should be signed after the issuance of the license during which the EIA process should be passed. Therefore we conceder that Committee should also revise its position on the issue of Armenian legislation uncertainty.       


	6.
	58
	In Section 58 a statement is proposed to the effect that “the 2004 renewal of the 2001 license became a special license under the 2002 Law on Concessions and had an impact on the operating conditions of the activity.” Based on this bare statement, the drafters propose the Committee to find that “the 2004 renewal was not a mere formality and falls under article 6, paragraph 10 of the Convention.” First of all, it is not specified what specific impact on the operating conditions did the drafters observed. Nor could such impact be identified, as there was none. Neither validity period, nor any other term or conditions of the 2001 license was changed or affected in any other manner. The mere change of the heading or name of the license (from a “license” to “special license”) by and in itself may not be regarded as an impact on operating conditions. Furthermore, it is of foremost importance for the conclusion at issue that the process of renewal was automated, technical and involved no additional determination or substantive consideration on part of neither the licensee nor the government. Thus, under the law the government could not deny the renewal application on any ground, provided the applicant held the old 2001 license. The government had no discretion to make any determination or propose additional condition. Thus, any public hearing for the renewal would be pointless. We plea the Committee to find that the renewal in question does not fall under article 6, paragraph 10 of the Convention.


	7.
	63
	In the section 63 the Committee states the following "The permit for the exploitation of the Tegout deposits issued on 8 September 2007 is a decision permitting an activity listed in paragraph 16 of annex I to the Convention...". Based on the requirements of appropriate provisions of Armenian legislation (citied in section 55 of this document), we suggest that the wording in this section should be reworked.   


	8.
	68
	Section 68 states that the Committee considers that one week to examine the EIA documentation relating to a mining project is not an early notice in the meaning of article 6, paragraph 2, because it does not allow enough time to the public concerned to get acquainted with voluminous documentation of technical nature and participate in an effective manner. The two-week public notice in the second hearing, after the expertise opinion, could be considered early public notice, mainly because a lot of the project-related documentation for the environmental decision-making is the same or is based on the documentation necessary to be consulted for the first meeting. 
We agree that the law currently does not clearly define the period for early notice for public hearings on EIA documentation. We would hence welcome a recommendation to clearly specify it in the law. However, for this specific case we have to note that no interested person participating in the public hearings on EIA documentation (the first hearings) has ever (neither prior to, during or after the hearings) expressed a concern that the timing allowed was not sufficient for getting acquainted with EIA documentation and participating in the discussions in an effective manner. Nor was any such concern voiced for the second hearings on the working project, which in terms of volume and technical complexity was perhaps 10 times more than EIA documentation presented for the first hearings. For the reasons above and given the interests of good faith private operator involved, we urge the Committee to refrain from considering this a violation of the Convention. 


	9.
	71
	Section 71 mentions nearest urban center to be at approximately 68 km, while the regional center, city of Alaverdy (with a population of about 20 thousand people), is about 30km away.


	10.
	77
	Section 77 concludes that providing for public participation only after the license has been issued reduced the public’s input to only commenting on how the environmental impact of the mining activity could be mitigated, but precluded the public from having input on the decision on whether the mining activity should be pursued in the first place, as that decision had already been taken. 

We would like to reiterate that issuance of license merely commences the process and by no means permits or guarantees permission of the proposed activity. License itself vests no mining rights without the license agreement, adopted environmental expertise, land and mountain allocation acts. In the message provided by the Party concerned to the Committee it was mentioned that the nonexistence of any abovementioned legal documents will make the activity illegal. It merely earmarks the commencement of determination of required conditions, and among them the environmental impact, of the proposed activity in the context and with involvement of the specific operator. The license is issued in advance to identify the proposed operator of the activity, as it would be pointless to consider the project and its conditions without regard to a specific investor, its financial and organizational capacity, history and other credentials, as well as proposals/ideas for the ways of developing a deposit. This is the reason that at that stage no proposed activity is discussed or decided. It is the licensing agreement that determines whether the mining activity shall be pursued as proposed and what should the conditions of such operation. This is the reason that the two rounds of public hearings precede the signing of licensing agreement giving the interested public a reasonable opportunity to opine not only on how the environmental impact of the mining activity could be mitigated, but also on whether such activity shall be pursued as proposed. 

We urge the Committee to review the proposed findings in this Section accordingly. 



	11.
	79
	Section 79 states "There is no factual evidence that the positive conclusion of 3 April 2006 concerns the EIA documentation or the one of 7 November 2006 concerning the project working document, have been published or that the public concerned has been notified accordingly, as required by Armenian law and by the Convention". To this point we notify the Committee that the list of purposed activities, conclusions and other related documents are posted (archived) on the web-site of the Ministry of nature protection (http://mnp.am/index_eng.htm). Having in regard the importance and public interest in the Teghout project the special section is spared to the Expertise Conclusion in the abovementioned link.  
            


SUGGESTIONS ON
CONCLUSIONS AND RECOMMENDATIONS OF THE COMMITTEE
1. Point a) sections (i), (iv)

Party concerned accepts recommendations and conclusions made in the sections (i) and (iv). In this regard there is a need to assign amendments, addendums to RA legislation on EIA and other related legislative acts (Subsoil code of RA, Law "On environmental expertise" and etc, which are on the schedule of RA Government). 
2. Point a) section (ii)

In its recommendations and conclusions the Committee states that there should be clarity of legal effects of acts, so that there is a clearer distinction between decisions under article 6 and article 7. Each legal act adopted in the process of purposed activity permeation has particular legal effect according to the current legislation of RA. Neither in recommendations nor in section 52 of Draft findings the Committee define the content of its point on legal effects of acts. Therefore the clarification made by the Committee will be useful for the further development of national environmental legislation.
3. Point a) section (iii)

The Committee suggests Party concerned to undertake legal measures to ensure that the public is informed as early as possible in the decision-making procedure. We conceder that the conclusion of the Committee based on the revision of legal and empirical data provided by concerned parties of this case can be subject of revision for the following particular reasons; with reference to below mentioned citations of RA legislation we may conclude that the public is being involved in the decision-making process after the license issuance but no later than the license agreement is signed. At this point of decision-making all options are open and public can have a significant impact and input on the decisions to be adopted. The legal requirement that the issuance of a license does not grant mining right has a crucial significance for the understanding of the whole logic of RA legislation.
4. Point b)

Taking into consideration the enlightenment made in section 79 point b) may be reviewed by the Committee.   
