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The Civil and Administrative Chamber of Court of Cassation of Republic of Armenia (hereafter Cassation Court)

Presiding  S. Sargsyan

                                                                                    Participating Judges    S. Antonyan

V. Abelyan

A. Barseghyan

M. Drmeyan

E. Khundkaryan

T. Petrosyan

E. Soghomonyan

On 30th of October, 2009

by considering cassation appeal of “Transparency International Anti-corruption Center” PO and “Ecoera” environmental PO against the decision of RA Administrative Court from 28.07.2009 on “Dismissal of Appeal” 
CLARIFIED
1. The essence of judicial act pronounced in this case

“Transparency International Anti-corruption Center” PO, “Helsinki Citizen’s Assembly Vanadzor Office PO and “Ecoera” environmental PO filed a lawsuit against RA Government, RA Ministry of Nature Protection, RA Ministry of Energy and Natural Resources, third party “Armenia Copper Programme” CJSC claiming the following: to recognize as lapsed license N HV-MSh-13/33 issued to “Armenia Copper Programme” CJSC on 08.02.2001 for exploitation of Teghut deposit; to recognize as void the positive expert conclusion N BP-31 on environmental  impact assessment endorsed by RA Minister of Nature Protection on 03.04.2006,  the positive expert conclusion N BP-135 on environmental impact assessment endorsed by RA Minister of Nature Protection on 07.11.2006, the decision N 1278-N of RA Government from 01.11.2007 “On Changing the Purpose  of Lands for Implementation of Program on Exploitation of Teghut Copper-molybdenum Deposit and Allocating Land Plots”; to recognize as invalid the special license N HV-L-14/90 issued to “Armenia Copper Programme” CJSC on 23.03.2004 for exploitation of Teghut copper-molybdenum deposit, the “License Contract for Use of Ground Resources” N 316 concluded between “Armenia Copper Programme” CJSC and RA Ministry of Trade and Economic Development and RA Ministry of Nature Protection on 09.10.2007, the special license N 21 issued to “Armenia Copper Programme” CJSC on 29.12.2005 for exploration aiming at exploitation of ground resources, the “License Contract for Exploration Aiming at Exploitation of Ground Mineral Resources” N 140 concluded between “Armenia Copper Programme” CJSC and RA Ministry of Nature Protection on 04.05.2006, the Concept of Program of Exploitation of Teghut Copper-molybdenum deposit adopted during the session of the Interagency Commission on Coordination of Activities to Promote Teghut Deposit Development Program on 30.09.2005, and to compel respondents to forbid activities of planned within the program of exploitation of Teghut deposit.
Acceptance of the application was rejected by the decision of RA Administrative Court from 09.07.2009. 
Transparency International Anti-corruption Center” PO, “Helsinki Citizen’s Assembly Vanadzor Office PO and “Ecoera” environmental PO have brought a complaint against the decision of RA Administrative Court from 09.07.2009 and requested to annul the mentioned decision. 

By decision of RA Administrative Court (hereafter Court) from 28.07.2009, the brought complaint of “Transparency International Anti-corruption Center” PO and “Ecoera” environmental PO against the decision of RA Administrative Court from 09.07.2009 was rejected.
For the present case, “Transparency International Anti-corruption Center” PO and  “Ecoera” environmental PO submitted a cassation appeal.

Response to the cassation appeal has not been presented.

2. Bases, reasoning and claim of cassation appeal
Cassation petition is being examined within the framework of the following with the below-mentioned reasoning: 

The court wrongly interpreted the 3rd point of part 1 of Article 15 of RA Law on POs, Article 9 of the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (hereafter Aarhus Convention). 

The claimant  is reasoning this allegation by the following arguments.

The court has found that plaintiffs can not apply to the court for the mentioned requests, as the disputed acts do not relate to their rights and legal interests. The court did not take into consideration that POs are designated to not only defend own interests and interests of their members, but also are created to defend own and others’ rights and interests, to ensure material and non-material assistance to the public and separate groups of the public, for implement other activities for the benefit of the public.
Besides, the plaintiffs are the public concerned within the meaning of the Aarhus Convention and comply with all the requirements of the national legislation. 
On the basis of above-mentioned the complainants requested to annul the decision of the Court from 28.07.2009.

3. Justifications and conclusion of Cassation Court

Considering the cassation appeal within the framework of the mentioned grounds, the Cassation Court finds that it is substantiated partially because of the following justification.
According to part 3 of Article 9 of the Aarhus Convention “In addition and without prejudice to the review procedures referred to in paragraphs 1 and 2 above, each Party shall ensure that, where they meet the criteria, if any, laid down in its national law, members of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment.” 

According to part 4 of Article 2 of the Aarhus Convention “the public” means one or more natural or legal persons, and, in accordance with national legislation or practice, their associations, organizations or groups.

According to part 5 of Article 2 of the Aarhus Convention “the public concerned” means the public affected or likely to be affected by, or having an interest in, the environmental decision-making; for the purposes of this definition, non-governmental organizations promoting environmental protection and meeting any requirements under national law shall be deemed to have an interest.
From the above-mentioned it is followed that with the meaning of part 5 of Article 2 of the Aarhus Convention the actions or inactions of private persons and state bodies which are violating national legislation connected with environment, which are foreseen by part 3 of Article 9 of the same convention, can be challenged in administrative or judicial manner by those POs which are: 

1. in compliance with requirements set forth by national legislation

2. engaged in issues of environment protection. 
According to part 1 of Article 3 of RA Administrative Procedure Code every natural or legal person has right, stipulated by the same code, to apply to Administrative Court, if considers that the administrative acts, actions or inaction of state or local self-government bodies, or of respective officials 
1. violated or immediately can be violated his/her rights and freedoms envisaged by RA Constitution, international treaties, laws and other legal acts, including the cases when;
a. were created obstacles for exercising those rights and freedoms,
b. were not secured the necessary conditions for exercising those rights and freedoms, though those should have been secured under the force of RA Constitution, international treaties, laws or other legal acts.

2. endorsed any obligation upon him/her in illegitimate manner;
3. put him under the administrative liability in illegitimate manner.
According to part 1 of Article 3 of RA Law on Public Organization, a public organization is a type of (non-commercial) public association, which does not pursue the goal of gaining profit and redistributing this profit among its members, which unites physical persons, including RA citizens, foreign citizens and those without a citizenship, based on their common interests, in the manner prescribed by the law, to satisfy their non-religious spiritual and non-material other needs; protect their and other persons’ rights and interests; provide material and non-material assistance to certain groups and implement other activities for the public benefit.” 

According to point 3 of part 1 of Article 15 of the same law “For the implementation of its statutory goals, in the manner prescribed by the law, the organization has the right to represent and defend the rights and lawful interests of itself and its members in other organizations, before court, the state and local self-governance bodies.” 

According to point 2 of the charter of “Ecoera” environmental PO, relevant to this case, the goal of the organization is to assist in the improvement of environmental situation, formulation and implementation of comprehensive environmental policy in Armenia. The objectives of the organization are the following:

a. to react to urgent and primary environmental problems and to take appropriate steps directed to solving those;
b. to assist in processes of ensuring access to information related to the environment and human rights;
c. to promote the development and implementation of proposals aimed at protection and development of air basin, water resources, valuable agricultural lands, natural monuments, green areas and forests nearby the cities. 
According to point 2 of the charter of “Transparency International Anti-corruption Center” PO its goal is to promote effective public policy and good governance in order to prevent corruption and strengthen democracy. The objectives of the organization are the following:

a. to promote the enabling environment for political, economic and social reforms;
b. to foster transparent and accountable governance system;
c. to advance democratic processes, including the defense of human rights and public participation in the governance of the country.

For this case, the Court refused the complaint brought by plaintiffs against the decision of RA Administrative Court on rejecting to accept the application with justification that the latter obviously have no right to file a lawsuit, as the rights of those public organizations by the disputed claims have not been infringed and touched upon by the claimed decisions. 
Cassation Court states the fact that “Ecoera” environmental PO is a not governmental organization which is registered in accordance with RA Law on Public Organizations, corresponds to criteria set out by the national legislation and based on goals and objectives set forth in its charter is engaged in protection of the environment. 
Following the above mentioned, Cassation Court considers that in this case “Ecoera” environmental PO is a 'public concerned' within the meaning of the Aarhus convention, and consequently, following its goals set forth in the charter, is entitled to benefit from the right to judicial defense related to the environmental matters.
In such circumstances the rejection by the Court of the lawsuit of “Ecoera” environmental PO with grounds of the point 3 of part 1 of Article 15 of RA Law on Public Organizations is not substantiated.

As for the right to file a lawsuit on this case by “Transparency International Anti-corruption Center” PO, Cassation Court finds that the cassation appeal for this part is not justified for the following reasons:
According to Article 52 of RA Civil Code a legal person may have civic rights in accordance to goals of its activities set forth in its founding documents and bear responsibilities related to that activity.
While from the goals and objectives of “Transparency International Anti-corruption Center” PO it does not follow that the character of that organization is the protection of the environment.

Consequently, Cassation Court finds that within the meaning of the Aarhus Convention that organization is not entitled to challenge in administrative manner or in courts those actions or inactions of private persons or state bodies which are violating provisions of national legislation related to the environment. 

Thus, Cassation Court finds that the existence of grounds for a cassation appeal is sufficient for quashing the decision of the Court for the part of “Ecoera” environmental PO in accordance with articles 227 and 228 of RA Civil Procedure Code.
Following the above mentioned and being directed by articles of 240-2411 of RA Civil Procedure Code the Cassation Court 
DECIDED

1. To settle the claim partially. To overturn the part of the decision of RA Administrative Court from 28.07.2009 on rejecting the appeal of “Ecoera” environmental PO and to modify it in order to satisfy the appeal of “Ecoera” environmental PO. To leave in legal force the part of the decision on rejecting the appeal of “Transparency International Anti-corruption Center” PO.
2. Decision is entering into legal force after the very moment of its adoption and it is not subject for appeal.
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