EXCERPT FROM APPLICATION

To: Administrative Court of the Republic of Armenia

Plaintiffs: 1. “Transparency International Anti-Corruption Center” NGO

(Address: 9 Aygedzor str., apt. 9, Yerevan, 0019)

A/C 00063072, state registration certificate number: 03A-060363

2. “Helsinki Citizens` Assembly Vanadzor Office” NGO

(Address: 59 Tigran Mets str., Vanadzor, 377200, Lori region,)

A/C 06926024, state registration certificate number: 03A 070486

3. “Ekoera” Environment Protection NGO

(Address: Mayak district, building 27, apt. 39, 0089, Jrvezh)
A/C 00866463, state registration certificate number: 03A 070486

Respondents: 1. Government of the Republic of Armenia

(Address: Government Building 1, Republic Square, Yerevan)

2. Nature Protection Ministry of the Republic of Armenia

(Address: Government Building 3, Republic Square, Yerevan)

Ministry of Energy and Nature Resources the Republic of Armenia

(Address: Government Building 2, Republic Square, Yerevan)

Third Person: “Armenian Copper Program” CJSC

(Address: 19 Khanjyan str., Yerevan)

APPLICATION
1. Brief description of the essence of the claim 

1.1 During 1974-1976 Teghut copper deposit was discovered in the former Tumanyan region of Lori, located 29 km to the south-west from the town Alaverdi. Teghut was discovered as a result of geological-exploration works. The mine is located at a distance of 4 and 6 km from Teghut and Shnogh villages respectively. The mine reserves were approved by the USSR Commission for State Reserves on 19 June 1991 No: 11074 and compose 453.8 million tones of ore for B+C1 category and 5.4 million tons for C2 category. 

1.2 On 8 February of 2001 a 25 year operating license of Teghut was given to the “Armenian Copper Program” (ACP) (at that time “Manes & Vallex” CJSC) for exploitation of Teghut deposit, license number №HV-L-14/90. According to the official position of the Government, the license was given by tender. (Annex 1)

1.21 On 23.03.2004 “Armenian Copper Program” CJSC was granted the special license №HV-L-14/90 on exploitation of Teghut copper-molybdenum deposit, the duration of which is defined from 08.02.2001 to 08.02.2026. On 08.10.2007 “Armenian Copper Program” CJSC on one side, RA Ministry of Nature Protection and RA Ministry of Trade and Economic Development on the other side signed №316 “License agreement on use of earth resources for the purpose of mine exploitation”. Four annexes are attached to the agreement as a constituent part of it. According to the Annex 3, within 9 months beginning from the time the agreement comes into force, the reconfirmation of mineral resources should be provided and the materials should be presented to the state earth resources expertise. After this, in 9 months period respective changes should be made in the exploitation project and the agreement. (Annex 11)  

1.3 On December 29, 2005 “Armenian Copper Program” CJSC was granted the special license №21 on exploration for the purpose of exploitation of the deposit. As a draft exploration plan, the license refers to the project “Carrying Geological-exploration Works at Teghut deposit of Lori region”. (Annex 2)

1.4 On May 4, 2006 the “License Agreement №140 on Exploration for the Purpose of Exploitation of Deposit” was signed between RA Ministry of Nature Protection and “Armenian Copper Program” CJSC. (Annex 3)

1.5 In January 2005 the “Technical-economic Substantiation of Construction of Teghut Ore-processing Deposit” was approved by “Armenian Copper Program” CJSC. 

1.6 By the order of “Armenian Copper Program” CJSC the environmental impact assessment of the Teghut deposit (EIA) was carried out by “Mountain Metallurgy Institute” CJSC. The EIA is developed in a written form, 149 pages, is signed by S. Arzumanyan, doctor of technical sciences, the director of “Mountain Metallurgy Institute” CJSC and H. Nikoghosyan, doctor of technical sciences, the head of the environmental protection department of the same company. (Annex 4)

1.7 EIA documents were presented to the environmental expertise. The №BP-31 positive expertise conclusion was given by the “Environmental Expertise” SNCO (state non-commercial organization) under RA Ministry of Nature Protection. On 03.04.2006, the conclusion was approved by RA Minister of Nature Protection. (Annex 5)

1.8 In the closing part of the conclusion it is said: ““Environmental Expertise” SNCO” gives a positive conclusion on the environmental impact assessment of Teghut ore-processing enterprise, with a mandatory condition that the abovementioned comments and suggestions are considered in process of developing the draft of the project on “Teghut coper-molybdenum deposit and ore-processing plant””. 

1.9 The above mentioned “Comments and suggestions” were mentioned in the “Expertise requirements” part of the Conclusion and were written as follows:

1 “It is necessary by the legal order to present to the expertise the working project documents of “Teghut copper molybdenum deposit and ore-processing plant with a section on “Environmental protection”, where the assessments shall be presented in more details and be clearly reasoned”.

2 For the all activities to be carried in the area (including the recreational area) the section shall include also the following:

· the size of the needed area, the requirements related to energy, water and raw material (water supply, wastewater removal, heat supply, etc.),

· technical and technological solutions,

· degree of the of possible impact and risk for separate components of the environment during the construction and exploitation (quantitative and qualitative),

· measures (during construction and exploitation as well as emergency situations) directed to mitigation of the impact on environment (air, water, soil, noise, etc.), their justification, adequacy and effectiveness (expenses, compensation, etc.). Show also appropriate reasoning for removal, discharge or usage of mud in wastewater treatment station; 

· alternatives to the proposed activities, their comparative analogical analysis  and justification for the chosen option, 

· respective concurrences and permits (including RA government decree on the change of functional status of lands, concurrences from RA Ministry of Health, Department of Emergency Situations, Agency for Preservation of Historic and Cultural Monuments, as well as water use permits, etc.).

3 It is necessary to take into account the comments and suggestions of stakeholders and the public in the stage of notification (according to the protocol of September 30 2005 session of interagency commission).” 

1.10 To comply with the above-mentioned, a “Working project document” was developed by the “Mountain Metallurgy Institute” CJSC, which was signed on September 18 2006 by S. Arzumanyan, director of “Mountain Metallurgy Institute” CJSC, L. Gyulbudaghyan, senior architect, H. Chakhoyan, project senior architect and H. Nikoghosyan, head of the environmental protection department. (Annex 6)

1.11 On 07.11.2006 the “Environmental Expertise” SNCO gave №BP-135 positive expertise conclusion on “Working Project Document on Exploitation of Teghut Ore-processing Plant and Copper-molybdenum Deposit for the 1st Phase (8 years) submitted by “Armenia Copper Programme” CJSC. On the same day the conclusion was approved by RA Minister of Nature Protection. (Annex 7)

1.12 The final part of the conclusion says: 

“RA Ministry of Nature Protection gives positive conclusion on the working project document on exploitation of Teghut ore-processing plant and copper-molybdenum deposit for the 1st phase (8 years) submitted by “Armenia Copper Programme” CJSC by the decision of the “Commission Providing Accreditation for Professional Activity for Enviornmental Impact Expertise and Approving the Conclusion of the Enviromental Impact expertise” with the mandatory fulfilment of the above-mentioned requirements”.

1.13 The above mentioned requirements are given within the “Expertise Requirements” part of the same conclusion and are as follows:

 “1. Before launching of the activity it is necessary to get the proper concurrences and permits to the RA legislation (including RA government decree on the change of functional status of lands.

2. It is necessary by the order prescribed by RA legislation to present to the environmental impact expertise the following: 

-  program for turquoise mining located in the mine area;
- project documents of the infrastructures and recreational area (artificial pool, cottages, etc.) around Teghut village;
-  project documents on the 2nd phase of exploitation of the mine;
 - project documents for recultivation and conservation of the area (deposit, dumps tailings, etc.);
3. It is necessary to develop and submit for interested parties’ concurrence the program of activities aimed at restoration of forest and compensation;
4. To carry out forest cutting gradually along the progress of mountain work;
5. Along the process it is necessary to carry out periodic monitoring of the environmental components (water, air, soil, etc.), develop a report on implementation and analysis of post-project activities, which shall be available to the interested state institutions and the public.” 

1.14 By the Government decree №128-A of 11.06.2005 an interagency commission was formed to coordinate the support work for promotion of exploitation of Teghut deposit. The commission was instructed:

a) Within 15 days to discuss and approve the list of support works of Teghut deposit development program, engaging “Armenian Copper Program” CJSC,

b) To coordinate the works according to the list of support activities of Teghut deposit development program,

c) To inform RA Prime Minister about the work process periodically.

1.15 During its session on 30.09.2005 the interagency commission coordinating the support works to promote the program of development of Teghut deposit, adopted the concept of Teghut deposit exploitation program. The concept was gone through an environmental impact expertise. (Annex 8)

1.16 Public hearings of opinions of the communities, social organizations, citizens and respective state institutions in regard with EIA of Teghut deposit exploitation and Teghut ore-processing plant were held in Alaverdi on 23.03.3006. The hearings were dedicated to elucidation of perspectives of Teghut deposit exploitation and discussion of EIA of Teghut ore-processing plant. (Annex 9)  

1.17 Public hearings were held in Teghut village of Lori Region on 12.10.2006 on working project of construction and exploitation of Teghut copper-moloyndenum plant. The hearings were dedicated to the project documents of construction and exploitation of Teghut copper-molybdenum plant. (Annex 10) 

1.18 On 1st November, 2007, RA Government has adopted decree №1278-N on “Changing the Purpose of Lands and Allocation of Plots for Implementation of the Program on Exploitation of Teghut Copper-molybdenum Deposit”. The mentioned decree refers to the state-owned forest lands within the administrative borders of the Shnogh and Teghut rural communities as well as to community-owned lands within the administrative borders of the Shnogh and Teghut rural communities, which are mentioned in the relevant annexes. At the same time the decree allows forest cut on 357 ha forest lands and gives 200,900 ha for lease to use under an open-pit mine as well as 274,526 ha of land used for ore-processing plant and other supportive structures are provided to “Armenian Copper Program” with a right to construction for 50 years without tender with a cost ofannual land tax.
1.19 On the same day of 1st November, 2007, RA Government has adopted decree on “Recognising the Exclusive Supreme Public Need and Changing the Purpose of Some Lands within the Boundaries of Shnogh and Teghut Rural Communities of Lori region of RA.” Based on the project of exploitation of Teghut copper-molybdenum deposit and the prospects of construction and operation of respective ore-processing plant, agricultural 81,483 hectare lands owned by natural and legal persons were recognized for exclusive supreme public need. The recipient of the above-mentioned areas is the “Armenian Copper Program” CJSC. It is foreseen that a part of the mentioned lands is allocated to the category of industrial, mining and other production use, another part – to the category of energy, transport, communication and communal infrastructures. The decree, with the exception of 4th and 5th paragraphs has entered into force on the tenth day after official publication, and the 4th and 5th paragraphs - on the moment of transfer of ownership rights.  

1.20 Since 2008 April “Armenian Copper Program” CJSC is in the process of cutting forests in the areas allotted by the Government decrees. 

1.21 The Plaintiffs consider that the following articles in the above mentioned legal acts have been violated:

-  RA Constitution: article 1, article 6 part 4, article 10, article 33.2;

-  RA International Agreements, including: 

· Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (Aarhus Convention);

· Convention on Environmental Impact Assessment in a Transboundary Context;
- RA Land Code:  article 46, article 48, article 48.1, article 76, article 98; 

- RA Water Code: article 103;

- RA Code on Earth Resources: article 11, article 28, article 40;

- RA Law on Environmental Impact Expertise: article 2, article 3, article 5, article 9, article 10, article 11, article 14, article 15; 

- RA Law on Provision (Concession) of Earth Minerals for Exploration and Extraction:  (hereinafter RA Law on Concession) article 13, article 14, article 59, article 60, article 76;

- RA Law on Flora: article 17;

- RA Law on Fauna: article 18.

2. Facts Underlying the Plaintiffs’ Application 

2.1 Flora of the distructed territory

……

2.2 Flora of the distructed territory
……

2.3 Calculation of economic damage to the environment 
…...

2.4 Water resources
……

2.5 RA Government Decree №1278-N from 01.11.2007
……
2.6 Procedure for issuing of licenses and signing of agreements
2.6.1 On 08.02.2001, “Armenian Copper Program” CJSC (at that time called “Manes & Vallex” CJSC) received licence №HV-MSh-13/33 for exploitation of Teghut deposit for 25 years, until 08.02.2026.

2.6.2 On 23.03.2004, basing on the Law on Concession of the Republic of Armenia adopted on 05.11.2002, and the Transitional Provisions of RA Code of Earth Resources adopted on 06.11.2002, “Armenian Copper Program” received the special license №HV-L-14/90 for mining of Teghut copper-molybdenum deposit; the timeline of this license is determined to be from 08.02.2001 until 08.02.2026. The mining place (position data) and the plan are not mentioned in the license. 

2.6.3 On 29.12.2005, “Armenian Copper Program” CJSC was granted special license №21 for the exploration of the deposit. This license refers to the document titled “Geological Exploration Activities in the Mining Area of Teghut of Lori Marz” as a project document for exploration activities. The license mentions the boundaries of the plot of earth resources granted for exploration (with position data system). Position data of the granted territory are different from those mentioned in license agreement №316 for use of earth resources with purpose of mining (see 3.6.9 of the claim).
2.6.4 On 23.03.2006 public hearing was held in town Alaverdi with participation of affected communities, society organizations, citizens and relevant state institutions. Hearing was dedicated to elucidation of perspectives of Teghut deposit exploitation and discussion of EIA of Teghut ore-processing plant. 
2.6.5 On 03.04.2006 the Minister of Nature Protection of Armenia approved the positive conclusion №BP-31 of the EIA.
2.6.6 On 04.05.2006, №140 license agreement on “Exploration for the Purpose of Exploitation of Earth Resources” was signed between RA Ministry of Nature Protection and “Armenian Copper Program” CJSC. 
2.6.7 On 12.10.2006, public hearing was held in Teghut village of Lori region, concerning the Project document of construction and exploitation of copper-molybdenum plant in Teghut. Hearing was dedicated to the discussion of the working project document of construction and exploitation of Teghut copper-molybdenum plant.
2.6.8 On 07.11.2006, positive expertise conclusion №BP-135 was given to “Armenian Copper Program” CJSC, for exploitation of the 1st phase (8 years) of Teghut ore-processing plant and copper-molybdenum deposit.  
2.6.9 On 08.10.2007, “Armenian Copper Program” CJSC on one side, and Ministry of Trade and Economic Development of Armenia together with the Ministry of Nature Protection of Armenia on the other, signed License agreement N316 on Use of Earth Resources for the Purpose of Mining”.  The agreement was signed for the entire duration of the license, i.e. until 08.02.2026. 

2.7 Activities of plaintiffs 
2.7.1  Since 2007, Plaintiffs have expressed complaints in regard with the exploitation of Teghut deposit and together with many other non-governmental organizations and individuals have organized demonstrations, collective petitions, rallies, public hearings and press conferences, refered to politicians.
2.7.2 Plaintiffs have many times addressed to relevant state authorities and demanded to present information about Teghut deposit. However, a number of necessary information and documents have been provided with delays; moreover, in some cases responses were not provided. (Annex 11) 
2.7.3 On 20.06.2008, one of Plaintiffs, Transparency International Anti-Corruption Center, was invited to the meeting-consultation at the Prime Minister of the Republic of Armenia. At this meeting, a number of disputable problems concerning Teghut mining have been discussed.  The Prime Minister and members of the Government agreed with a number of concerns expressed by Plaintiffs and other participating POs. As a result of the consultation meeting, the Minister of Environment was assigned to:

a) To present to POs (S. Ayvazyan) responses to the problems they raised;

b) To organise a special presentation to justify the national importance of Teghut deposit exploitation; before that, 2 interim meetings should be conducted with the participation of prominent experts suggested by the POs;
c) To carry out environmental impact expertise for 25 years of mine exploitation project, by involving leading local experts and if necessary, international experts, too;

d) Within a 1 month period, to discuss with POs and present to the Government of Armenia a new order of calculation of damages to the environment;

e) Following the approval of the new order of calculation of damages to the environment, to arrange for a new estimation, organize interim discussions with experts and cover the mentioned issues during these discussions;

f) To discuss suggestions of H. Sanasaryan concerning estimation of the waste generated from mining in Armenia and taxation in accordance with the law; present justifying estimation at the following meeting;
g) In accordance with the approved procedure, to submit to POs the copies of the mining license, opinions of relevant institutions and other documents demanded by POs;

h) To study and present justifications about approved volume of mineral reserves in Teghut deposit; 

i)  To discuss one more time the issues brought up by NGOs, take relevant actions and report about these actions at the next meeting (Annex 12)

2.7.4 On 12.09.2008, representative of “Transparency International Anti-Corruption Center” PO was again invited to consultative meeting at the Prime Minister’s office, where discussions over Teghut deposit exploitation continued. As a result of this meeting, the Prime minister assigned a task to the Minister of Nature Protection:

1) By the end of 2008, present to POs the environmental impact assessment results for 25 years of mine exploitation; if necessary, this could be subject to additional expertise, free of charge;
2) Within 6-months period, together with the Minister of Economy Nerses Yeritsyan, Minister of Energy and Nature Resources Armen Movsisyan and Chairman of the State Income Committee of the Republic of Armenia Gagik Khachatryan, discuss issues of estimation of mining industry waste and its relevant taxation; present a suggestion to the Government of Armenia in accordance with the defined procedures. (Annex 13)

2.7.5 Materials of environmental impact expertise for 25 years period have never been presented to POs and particularly to Plaintiffs. Instead, the Government of Armenia has sent an unsigned document (without even specifying its authors), titled “Reference on Assessment of Economic Damages as a Result of Exploitation of Teghut Copper-molybdenum Deposit during 25 years”. In the mentioned “document”, the environmental loss is estimated at 3.1 billion AMD (Annex 14).
2.7.6 A new order of estimation of environmental damage has not been developed up to day, no changes have been made in RA Law on Wastes in regard with mining waste regulation. 
3. Legal grounds of the demands of Plaintiffs
3.1  Violation of RA Law on Flora, article 17 

……
3.2  Violation of RA Law on Fauna, article 17 

……
3.3 Violation of the RA Law on “Environmental Impact Expertise”, articles 2, 3, 4, 5, 9, 10, 11, 14a and 15 are justified as follows 

3.3.1 Article 2. Goal and Principles of the Environment Impact Expertise
1. Environmental impact expertise is an obligatory activity by the state aimed at determining, preventing or minimizing the negative effect of proposed activities and concepts on human health, environment, economic and social development.

2. Environmental impact expertise proceeds from:

- the fundamental human rights to live in an environment that is favourable for health, life and creative activity;

- the sustainable use of mineral resources;

- the sustainability of ecological systems and the necessity of protection of endangered species for the benefit of present and future generations.

3. Environmental impact expertise is based on the principles of:

- scientific justification,

- legality,

- publicity of decision-making.”
In this case, as we can see from the facts mentioned in point 2.3 of the Application, the environmental impact expertises №BP-31 and №BP-135 have not determined economical impact of the activity proposed by “Armenian Copper Program” CJSC. In particular, 

· baseline data used for calculation of economic damage are contradictory and in some cases, the difference is twice big (see point 2.3.2 of the Application);

· economic assessment of the entire 25 years duration of the project has not been subject to expertise, gains and losses for 25 years have not been determined (point 2.3.3. of the Application);
The damage to land resources has been estimated at 21,917,250 AMD (EIA document), 12,129,600 AMD (Working project document), while re-estimates based on the same initial data show that the real damage makes 2,586,036,600 AMD (point 2.3.6 of the Application);

The damage to atmosphere has been estimated at 6,465,400 AMD (EIA document), 12,895,130 AMD (Working project document), while re-estimates based on the same initial data show that the real damage makes 1,148,597,250 AMD (point 2.3.6 of the Application);
The damage to water resources has been estimated at 1,148,597,250 AMD (EIA document), 746,300 AMD (Working project document), while re-estimates based on the same initial data show that the real damage makes 165,502 500 AMD (point 2.3.6 of the Application);

From damage to forests: (1) the value of wood has been estimated at 2,350,000 thousand AMD (EIA document), 2,350,000 thousand AMD (Working project document), while re-estimates based on the same initial data show that the real damage makes 7,742,536.8 thousand AMD; (2) the side effects of forest cutting, indirect value, possible value, existence value have not been estimated, (3) the damage deriving from the binding function of CO2 has not been estimated, though it derives from Kyoto Protocol and makes 3 243,937,500 AMD (point 2.3.6 of the Application);
From damage to earth resources, only the damage of earth destruction has been estimated, at 3,709.5 thousand AMD (EIA document), 3,616.5 thousand AMD (Working project document), however the value of lost components has not been estimated and assessed, while only the lost income from rhenium, selen, gold, silver and sulphur reserves will make 1,342,435,040 AMD (point 2.3.6 of the Application).
The above mentioned facts prove that conclusions of environmental impact expertise №BP-31 and №BP-135 do not correspond to the principle of scientific justification, prescribed in article 3 of the Law. 

Hereby, it is also worth mentioning that the experts have used a Methodological Manual from 1992, which is outdated and does not correspond to present scientific criteria, whereas it refers to the prices of 1984.  Moreover, 

- As we can see from point 2.4.2 of the Application, characteristics of hydrological streams have been estimated according to average monthly flow for years with 50% ¨ 90% of quantity, although the mentioned baseline data have not been scientifically justified and do not correspond to RA Government decree №592-N from 22.05.2003. Results of re-estimation based on the mentioned Governmental decree are significantly different from those of EIA and Working Project documents. 
- EIA and Working Project documents contain a number of data that do not correspond to the reality, which have not been revealed through the expertise (points 2.4.8 and 2.4.9 of the Application); 

- Neither has the expertise revealed that the formula of estimations of the concentrations of wastewater dissolved in the water and the permissible threshold concentrations are not scientifically justified in EIA and Working Project documents. Instead, a different formula should have been used for that calculation (points 2.4.4 and 2.4.8 of the Application);

- In case of water resources, the expertise was based on data provided in EIA and Working Project documents without taking into consideration that those calculations missed data about oxygen, nitrites and nitrates dissolved in the water (points 2.4.4 and 2.4.5 of the Application);
- The expertise was based on EIA and Working Project documents data about water resources, stating that slopes will be cleanein in a biological treatment station with cleaning coefficient equal to 98%, without checking what kind of cleaning station is that and whether the station has the mentioned capacity in reality.  Meanwhile, Knarik Hovhannisyan, expert in that area believes that in practice, there are no cleaning stations with such a big cleaning coefficient (points 2.4.4 and 2.4.5 of the Application):

Conclusions of environmental impact expertises №BP-31 and №BP-135 do not correspond to the principle of legality prescribed in article 3 of the Law.  Thus, the legal framework for the assessment of impacts on land, atmosphere and water resources is provided by Governmental decrees №92-N of 25.01.2005 on “Order of Assessment of Impact of Economic Activity Land Resources”, №91-N on “Order of Assessment of Impact of Economic Activity on Atmosphere”, 14.08.2003 №1110-N on “Order of Assessment of Impact of Economic Activity on Water Resources.” All these were neglected and instead a methodological manual designed by authors from the Russian Federation in 1992 has been used, where basic normatives for damage are estimated with prices of 1984. 
3.3.2. Article 3. Objectives of the Expertise
The objectives of the environmental impact expertise are:

- to analyze the proposed activity, concept and their alternatives in terms of the feasibility and expediency taking into consideration all environmental limitations;

- to assess the likely environmental impact of the proposed activity, concepts and their alternatives and the degree of hazards;

- to examine the degree of likely environmental impacts of the proposed activity, concepts and their alternatives, the completeness and accuracy of the analysis of consequences, and the sufficiency of measures planned to prevent, eliminate, or mitigate these consequences both in the process of operation and implementation, and in the case of emergency;

- to ensure sustainable use of natural resources;

- to prohibit any proposed activity in case of irreversible negative impact, if there are no other
provisions in the legislation of the Republic of Armenia;

- to ensure public involvement and participation at all stages of the environmental impact expertise process.”
As we can see from the facts brought in points 2.1.1-2.1.5 and 2.2.1-2.2.5, conclusions of environmental impact expertises №BP-31 and №BP-135 did not take into consideration all the environmental limitations. Particularly, environmental limitations are prescribed by article 17 of the RA Law about Flora and article 18 of the RA Law of Fauna, which have not been taken into considerations during the expertises (see points 3.1 and 3.2 of this Application). 

There is no analysis provided for the possibility of alternatives and the expediency along with suggestion of the proposed activity.  Particularly, the possibility and expediency of close-pit mine exploitation have not been analysed, no comparative study of open and close-pit mining has been carried out and the choice of open-pit mining has not been duly explained. 

As we can see from the facts brought forward in point 2.3 of the Application, the expertise, as well as documents attached to the expertise did not assess all possible elements of environmental impacts caused by the activity, which resulted in underestimation of economic damage several dozens of times in comparison with actually anticipated damage (see also point 3.3.1 of the Application.)

Involvement and participation of the public in all stages of the expertise has not been ensured.  Particularly, as the European Economic Committee has mentioned in point 33 of Findings and Recommendations with regard to compliance by Armenia with its obligations under the Aarhus Convention in relation to the development of the Dalma Orchards area:
“33. The Committee also wishes to point out that, on the basis of the information available to it, detailed regulation appears to be lacking where public participation in decision-making on specific activities is concerned. While the Law on Environmental Impact Assessment itself provides some of the details, the elaboration of a more specific procedure in secondary legislation or in the form of guidelines might be advisable.”

Thereafter, in point 45 of “Recommendations”, the Committee, along with other recommendations mentions the following:

(c) develop detailed procedures for public participation in decision-making on activities referred to in article 6, paragraph 1, of the Convention, inter alia by incorporating them into the new Law on Environmental Impact Assessment, and to ensure their practical application, including by providing training to officials of all the relevant public authorities at various levels of administration.”
As we see from the abovementioned, engagement and participation of the public in all stages of decision-making process has not been ensured both by legislation and in practice. 
3.3.3  “Article 5. Scope of Expertise
1. The expertise shall at least include:

a) determination, description and assessment of likely direct and indirect impacts of proposed activity on:
- climate conditions, flora, fauna, separate components of ecosystems, their interconnectionsand sustainability, specially protected natural areas, landscapes, geological formations, air, surface and ground waters, soils;

- health and welfare of population,

- environment of populated areas;

- use of natural resources;

- historical and cultural monuments;

b) alternative solutions, including no-action (not proceeding with the activity) alternatives, their comparative analysis and selection of the most acceptable alternative;

c) proposed measures and conditions that will eliminate or mitigate the likely environmental impacts of proposed activity;

d) detailed assessment of consequences for social-economic development and environmental protection, should the no-action alternative be selected due to otherwise significant environmental impact;

2. The likely impact of the proposed activity shall be evaluated at the stages of construction, operation, demolition and after demolition, as well as in case of emergencies.

3. The expertise of impacts of the proposed activity shall take into account the social-economic, environmental, historical and cultural features of a given area.”

Expertises did not assess direct and indirect impacts of the proposed activity: such determination, description and assessment are only provided for one part of the project.  Thus, the entire project is proposed for 25 years period, while estimations, description and assessments only concern 8 years of the project, which is an obvious violation of paragraph 1 a) of the mentioned article.

The 25 year impact of the project is not determined, described or assessed either in EIA document, or in Working Project document or in environmental impact expertise conclusions №BP-31 and №BP-135. 

Moreover, environmental impact expertise conclusions №BP-31 and №BP-135 do not correspond to the minimum requirement of part 1 paragraph b) of the mentioned article: they do not provide alternative solutions, including the alternative of no-action (elimination of the proposed activity), their comparative study and selection of a more acceptable option. 

In particular, alternatives of development of organic farming, ecotourism, canning/bottling industry with forest goods and other development options (including no-action) have not been discussed and comparatively analysed as alternatives to mining industry in the region. 

Hereby, it is worth mentioning, that the possibility and expediency of close-pit mine exploitation has not been analysed, no comparative study of open and close-pit mining has been carried out and the choice of open-pit mining has not been duly explained. The option of postponing mine exploitation and leaving it to future generations has not been discussed and analysed either. 

3.3.4  “Article 9. Provision of Expert Opinion on Expertise of Documentation
1. Only persons granted a certificate of professional competence by the authorized body may elaborate expert opinion.

2. The procedure of granting certificates of professional competence is determined .by the Government of the Republic of Armenia.

3. Authorized body shall ensure public participation at all stages of the selection of authorized persons.

4. Authorized body shall create and periodically revise rosters of authorized persons.

5. Authorized body shall ensure elaboration of the expert opinion on documentation within 70 days. While elaborating the expert opinion, the opinion of the affected community and the opinion of the relevant Government bodies shall be taken into account. The authorized body may, if appropriate, extend the period up to 180 days.

6. Authorized persons who have taken part in the elaboration of the documentation shall not elaborate the expert opinion.

7. The expert opinion shall evaluate in particular

a) the completeness of the documentation;

b) opinions of the public, affected community and concerned government bodies;

c) completeness of all positive and negative environmental impacts of proposed activity, including their

interconnections;

d) applied methods for assessment and completeness of information;

e) compliance of technical solutions of elimination or mitigation of pollution or environmental damage to the contemporary level of science and technology;

f) alternative solutions to the proposed activity;
g) proposal of measures and necessary conditions for elimination or mitigation negative environmental impact of the proposed activity, as well as for operation and implementation of the proposed activity;

8. An expert opinion shall contain a recommendation on the positive or negative expertise conclusion.”
The authorised persons with regard to RA Law on Environmental Impact Expertise (article 1, paragraph 8) are Aleksey Tarverdyan and Gevorg Hovsepyan. However, opposite to the requirements of particle 9, part 3 of the law, participation of the public in the process of selection of these officials has not been ensured: Therefore, the expertise has been carried out by unlawfully selected individuals. 
With violation of part 5 of the mentioned article, in the process of development of expert conclusions, opinions of the affected communities and the public have not been considered. 
Thus, EIA and the Working Project documents were presented at public hearings of 26.03.2006 and 12.10.2006. During these discussions, the public was not informed about the real length of the project (25 years), as well as about estimations of environmental impact for 25 years of the project activity – this data is missing in both, the EIA and the Working Project Document. 

In process of development of expert conclusions, the completeness of information has not been subject to expertise – from 25 years of activity only 8 years have been subject to expertise, which directly contradicts the requirement of part 7 paragraph d) of the mentioned article. 

The fact that alternative solutions to the proposed action have not been subject to expertise is another violation of part 6 paragraph f) of the mentioned article. 

3.3.5 “Article 10. Procedure of Public Hearings on Expert Conclusion on Documentation
1. The authorized body shall ensure public hearings on the opinions reflected in the expert conclusion, that of the affected community authorities and affected communities and relevant government bodies within 30 days after receiving the expert opinion.”
In this case, no public hearings were conducted about expert conclusions. 
In accordance with RA Law on Environmental Impact Expertise article 1 paragraph 10, public hearings include presentations of the proposed activity and of the concept by media, their discussion in meetings and collection of public opinion. In the context of this law, presentation, discussion and collection of public opinions for one part of the proposed activity cannot be considered as “public hearings.”

The proposed action (here, 25 year program of Teghut mining) has not been presented by mass media or discussed in meetings and no public opinion has been collected about it. 

From all mentioned above, we can state that public hearings (in the meaning prescribed by the law) have not taken place at all. 

3.3.6 “Article 11. Procedure of Providision of the Expertise Conclusion on the Proposed Activity.

…                    

4. The expertise conclusion becomes expired if implementation of the proposed activity does not convene within one year, and in this case the procedure should be repeated to receive a new expertise conclusion.

…                                              

6. In case of violation of the terms of the expertise conclusion in the process of implementation of the proposed activity the authorized body shall partially or completely close down, suspend or prohibit the implementation of that proposed activity until adequate terms for the expertise conclusion are provided.

…” 
Expert conclusion №BP-31 was provided on 03.04.2006. Expert conclusion №BP-135 was provided on 07.11.2006. Within 1 year after presentation of these conclusions, “Armenian Copper Program” CJSC has not launched the proposed action. Therefore, in the force of part 4 of the mentioned article, №BP-31 expert opinion has lost its force since 08.11.2007. 

Thus, presently a new expertise shall be required for implementation of Teghut deposit exploitation program. However, violating part 4 of the mentioned article, “Armenian Copper Program” CJSC is currently conduction activity in the territory of Teghut deposit, without having new expertise conclusion. The authorised body neglects this fact and actually allows implementation of an activity that is subject to expertise without proper expertise conclusion. 
Expertise conclusion №BP-135 set forth certain conditions for “Armenian Copper Program” CJSC. :

“1. …

2. It is necessary by the order prescribed by RA legislation to present to the environmental impact expertise the following: 

-  program for turquoise mining located in the mine area;

- project documents of the infrastructures and recreational area (artificial pool, cottages, etc.) around Teghut village;

-  project documents on the 2nd phase of exploitation of the mine;

 - project documents for recultivation and conservation of the area (deposit, dumps tailings, etc.);

3. It is necessary to develop and submit for interested parties’ concurrence the program of activities aimed at restoration of forest and compensation;

4. To carry out forest cutting gradually along the progress of mountain work;

5. Along the process it is necessary to carry out periodic monitoring of the environmental components (water, air, soil, etc.), develop a report on implementation and analysis of post-project activities, which shall be available to the interested state institutions and the public.” 

“Armenian Copper Program” CJSC has violated these requirements. 

In accordance paragraph 7 of the mentioned article of the law, in such cases, the authorised body has to fully or partially close down, suspend or prohibit implementation of the proposed action, until respective conditions for expert conclusions are ensured.  However, the authorised body, RA Ministry of Nature Protection of the Republic of Armenia has not carried it legal duty up to day. 

3.3.7 Article 14. Transboundary Environmental Impact Expertise of the Proposed Activity
“If the proposed activity of the environmental impact extends beyond state borders of the Republic of Armenia the authorized body shall make expertise conclusion proceeding from the requirements of international conventions ratified by the Republic of Armenia. In such cases, the expertise conclusion is approved by the Government of the Republic of Armenia.”
The impact of the proposed activity, with the meaning of the Convention on Environmental Impact Assessment in a Transboundary Context, will spread beyond national border of the Republic of Armenia.  Justifications of this condition are presented in point 3.9 of the Application.  
Deriving from the above mentioned provision of the law, conclusions №BP-31 from 03.04.2006 and №BP-135 from 07.11.2006 should have been approved by the Government of the Republic of Armenia.  However, these were approved by the Minister of Nature Protection, who in this case, considering the transboundary impact of the action, did not have the authority to do so.  According to RA Law on Basics of Administration and Administrative Proceeding article 63, part 1
“Any administrative act is null if it contains the following errors:

...

b) the act was approved by irrelevant/unauthorised body;

...”

3.3.8   “Article 15. Concepts Subject to the Expertise
1. The following concepts are subject to the environmental impact expertise:

-  mining;

…

- environmental protection,

…

6. The authority approving the concept has no right to accept the concept without a positive expertise conclusion by the authorizing body.”

On 30.09.2005 session of Interagency Commission on Coordination of Activities to Promote Teghut Deposit Development Program, the concept oo Teghut copper-mine exploitation was adopted (point 1.15 of the Application). 
The concept has not been subject to environmental impact expertise. This, the interagency commission has carried out an action, which is directly prohibited by law. 

3.4 Violation of RA Water Code article 103
……
3.5  Violation of RA Land Code articles 46, 48, 48.1, 76, 98

……

3.6  Violation of RA Code on Earth Resources articles 11, 28, 40
……
3.7  RA Law on Provision (Concession) of Earth Minerals for Exploration and Extraction:  (hereinafter RA Law on Concession, articles 13, 14, 59, 60
.…..
3.8  RA Constitution articles 1, 6.4, 10, 33.2

…….
3.9 Violations of the Convention on Environmental Impact Assessment in a Transboundary Context
are justified as follows: 
According to article 1 of the Convention on Environmental Impact Assessment in a Transboundary Context (in this section Convention) 

ii) "Party of origin" means the Contracting Party or Parties to this Convention under whose jurisdiction a proposed activity is envisaged to take place;
…

v) "Proposed activity" means any activity or any major change to an activity subject to a decision of a competent authority in accordance with an applicable national procedure; 

vii) "Impact" means any effect caused by a proposed activity on the environment including human health and safety, flora, fauna, soil, air, water, climate, landscape and historical monuments or other physical structures or the interaction among these factors; it also includes effects on cultural heritage or socio-economic conditions resulting from alterations to those factors; 

viii) "Transboundary impact" means any impact, not exclusively of a global nature, within an area under the jurisdiction of a Party caused by a proposed activity the physical origin of which is situated wholly or in part within the area under the jurisdiction of another Party;
Appendix 1 of the Convention identifies the list of activities covered by the Convention, among them “Major quarries, mining, on-site extraction and processing of metal ores or coal” (article 14) and “Deforestation of large areas (article 17).”
Thus, according to the Convention, exploitation of Teghut deposit is a “Proposed activity” and Armenia is “Party of Origin”. 

According to article 2, paragraph 2 of the Convention:

“Each Party shall take the necessary legal, administrative or other measures to implement the provisions of this Convention, including, with respect to proposed activities listed in Appendix I that are likely to cause significant adverse transboundary impact, the establishment of an environmental impact assessment procedure that permits public participation and preparation of the environmental impact assessment documentation …”

According to article 3, paragraph 1 of the Convention:

“For a proposed activity listed in Appendix I that is likely to cause a significant adverse transboundary impact, the Party of origin shall, for the purposes of ensuring adequate and effective consultations under article 5, notify any Party which it considers may be an affected Party as early as possible and no later than when informing its own public about that proposed activity.”

Article 5 of the Convention particularly mentions:

The Party of origin shall, after completion of the environmental impact assessment documentation, without undue delay enter into consultations with the affected Party concerning, inter alia, the potential transboundary impact of the proposed activity and measures to reduce or eliminate its impact. 
Combination of the above mentioned norms demonstrates that the probability of the transboundary impact (“the potential transboundary impact”) of the proposed action is high enough in order for the Party of Origin, here, Republic of Armenia, to start carrying out its obligations prescribed in the Convention.    
The only activity that is not covered by this Convention is the type of activity, for which any transboundary impact at any stage of the activity is impossible. 

Paragraph 49 of Findings and Recommendations developed by Implementation Committee with regard to submission of Romania regarding Ukraine (EIA/IC/S/1) adopted at the fourth meeting of the parties to the Convention (Bucharest, 19-21 May, 2008) of UN Economic Commission for Europe mentions: 

“Article 3, paragraph 1, of the Convention stipulates that Parties shall notify any Party of a proposed activity listed in Appendix I that is likely to cause a significant adverse transboundary impact. The Committee is of the opinion that, while the Convention’s primary aim, as stipulated in Article 2, paragraph 1, is to “prevent, reduce and control significant adverse transboundary environmental impact from proposed activities”, even a low likelihood of such an impact should trigger the obligation to notify affected Parties in accordance with Article 3. This would be in accordance with the Guidance on the Practical Application of the Espoo Convention, paragraph 28, as endorsed by decision III/4 (ECE/MP.EIA/6, annex IV). This means that notification is necessary unless a significant adverse transboundary impact can be excluded.”

Thus, among other issues, the environmental impact expertise should have discussed and revealed even the slightest possibility of transboundary impact of the proposed activity and only afterwards it should have provided an answer whether this impact can be excluded at all.  However, we can see from the materials presented that such problems were not studied at all and no conclusions have been made. 
Meanwhile, in case of Teghut mining, the possibility of transboundary impact cannot be ruled out. Particularly, chapter 2.1.4 of the Working Project document on water resources describes the water system subject to impact. It is mentioned that the hydrographical network of the region includes Shnogh river together with its left-hand tributaries. Shnogh itself is one of the biggest tributaries of Debed river, originates from Pambak mountain slopes 1600 metres above the sea, near Sarkut peak (1999.8 metres above the sea). Shnogh falls to Debed from the right bank at the altitude of 520 m.  The left tributaries of Shnogh are Dukanadzor, Pakasajur (or Teghut, Kharatadzor), Krunk, Pijut, Shevut, Gulabi…
As we can see from Working Project document, Shnogh river and its tributaries are situated in the territory of Teghut mine. Shnogh falls into Debed, which is a transboundary river and runs from Armenia to Georgia. Therefore, any impact of the proposed action on Debed River and its tributaries may have transboundary impact in the meaning of the Convention. 
Knarik Hovhannisyan, an ecologist of water economy (we have cited her opinion in a number of places in the Application), mentioned that “as a result of mine exploitation, the impact may spread outside national boundaries of the Republic of Armenia. This will be expressed through impact on the quality of water in Debed river, which will bring to radical increase of poisonous elements and heavy metals through peripheral streams, and therefore, degradation of the quality of water in Debed River.” Engineer-geologist Hrachya Avagyan and botanist Pavel Ghambaryan agree that transboundary impact is possible (or even unavoidable). 

In the note 01/0932, dated 01.10.2008 and sent by the Embassy of the Republic of Armenia in Georgia to “Green Alternative” organization, the Embassy staff member claims that exploitation of Teghut copper-molybdenum deposit will have no transboundary impact and therefore Armenia did not have obligations to implement provisions of article 3, paragraph 1 of the Convention. 
To justify this opinion, the Embassy explains: “In accordance with the procedure of RA Law on Environmental Impact Expertise, “Armenian Copper Program” CJSC has provided the Ministry of Nature Protection of the Republic of Armenia a notification and relevant documents on exploitation of Teghut deposit. 

Besides, on 19 July 2006, the mentioned CJSC presented for environmental impact expertise working project documents on exploitation of Teghut ore-processing plant and the first phase (8 years) of the copper-molybdenum deposit. The mentioned project, in accordance with the Law, has been subject to expertise. Interested governmental and public organizations, as well as independent experts have been involved in the process. Special professional discussions and public hearings have been carried out with participation of mass media. 
The Ministry of Nature Protection has carried out the expertise in accordance with the requirements of international conventions and legislation of RA, respecting publicity and transparency. 
In accordance with technical solutions and justifications presented in the project documents, the intended industrial activities exclude any transboundary impact. This was confirmed at the consultation held at the Prime Minister of Armenia on 20 June 2008, with participation of members of the Government and representatives of the public.”

As we can see, the official position of the Republic of Armenia on this issue is based on the Working Project documents for the 1st phase (8 years) of exploitation of Teghut copper-molybdenum plant and its environmental impact expertise. However, the content of these documents clearly demonstrates that the issue of transboundary impact has never been discussed either during preparation of the project documents, or during their expertise; no relevant research or analyses exist in any of the mentioned documents. 

(In regard with the consultation with the Prime Minister on 20.06.2008, the Minutes of this meeting state that “As a result of the discussion participants agreed that … d) exploitation of the mine excludes transboundary impacts”. However, as we can see from the Convention and RA Law on Environmental Impact Expertise, conclusions about the transboundary impact cannot be made solely on the basis of such consultations. This consultation was only a discussion and exchange of opinions among stakeholders and interested parties, and irrespective of the opinions expressed by participants or issues they agreed upon, it can by no means replace expert assessment on transboundary impact. Transboundary impact should be assessed not as a result of meeting with representatives of the public, but in accordance with the procedure prescribed in article 1, paragraph 2 of the Convention, where public participation is only one of the necessary requirements.)
UN Economic Comission for Europe in the forth meeting of the Parties to the Convention discussed and adopted Findings and Recommendations developed by the Implementation Committee for Armenia (EIA/IC/CI/1). Paragraph 29 of the mentioned document states that “Furthermore, the Committee is not convinced that the current EIA framework would be capable of identifying activities likely to have a significant adverse transboundary impact that would trigger the transboundary EIA procedure envisaged by the Convention.” 
Thus, there have been no studies and assessments of transboundary impacts of Teghut deposit exploitation program, and the absence of possibility of such an impact has not been justified.  Moreover, as we can see from the above mentioned document, legislation of the Republic of Armenia does not envisage mechanisms that would provide opportunities to define those types of activities which may have significant transboundary impacts.
All the above-mentioned gives us grounds to claim that requirements of article 2, paragraph 2, as well as article 3, paragraph 1 of the Convention on Environmental Impact Assessment in a Transboundary Context have been violated. 
3.10 Violations of the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters are substantiated as follows: 

In compliance with article 6, paragraph 1 of the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (hereinafter referred to as Aarhus Convention) 

1. Each party`

a) Shall apply the provisions of this article with respect to decisions on whether to permit proposed activities listed in annex I.

b) Shall, in accordance with its national law, also apply the provisions of this article to decisions on proposed activities not listed in annex I which may have a significant effect on the environment…. 

Among the list of activities set forth in Annex 1, those on production and processing of metals (paragraph 2), waste management (paragraph 5) are mentioned, along with quarries and opencast mining where the surface of the site exceeds 25 hectares (paragraph 16). Besides, paragraph 20 of Annex I stipulates any activity not covered by paragraphs 1-19 above, where public participation is provided for under an environmental impact assessment procedure in accordance with national legislation.  
In accordance with article 2, paragraph 3 of the Aarhus Convention 

3. “Environmental information” means any information in written, audio-visual, electronic or any other material form on:

(a) The state of elements of the environment, such as air and atmosphere, water, soil, land, landscape and natural sites, biological diversity and its components, including genetically modified organisms, and the interaction among these elements;

(b) Factors, such as substances, energy, noise and radiation, and activities or measures, including administrative measures, environmental agreements, policies, legislation, plans and programmes, affecting or likely to affect the elements of the environment within the scope of subparagraph (a) above, and cost-benefit and other economic analyses and assumptions used in environmental decision-making;

(c) The state of human health and safety, conditions of human life, cultural sites and built structures, inasmuch as they are or may be affected by the state of the elements of the environment or, through these elements, by the factors, activities or measures referred to in subparagraph (b) above.
Thus, following the ratification of the Aarhus Convention by the Republic of Armenia, the following administrative acts and other activities of state authorities related to Teghut deposit are considered as ‘decisions’, stipulated by article 6 of the Aarhus Convention: 

1) Issuance of a special license №HV-L-14/90 to “Armenian Copper Program” CJSC on 23.03.2004 on development of Teghut copper-molybdenum deposit with a validity period 08.02.2001 to 08.02.2026. 

2) Signing of the “License Agreement №316 on Use of Earth Resources with Purpose of Mining” 08.10.2007 between the “Armenian Copper Program” CJSC on one hand and the RA Ministries of Trade and Economic Development and Nature Protection on the other.

3) Formation of Interagency Commission on Coordination of Actiovities to Promote Teghut Deposit Development Program, which was assigned: 

a) to  discuss and approve the assistance work plan for Teghut Mine Development Program within 15 days’ time, with the involvement of the “Armenian Copper Program” CJSC;
b) to coordinate activities in accordance with the assistance work plan for Teghut Mine Development Program;
c) to regularly update the RA Prime Minister on the progress of activities. 

4) Approval of the concept of Teghut Copper-Molybdenum Deposit Exploitation Program at the meeting of Interagency Commission on Coordination of Activities to Promote Teghut Deposit Development Program. 

5) Issuance of a positive conclusion of environmental impacts №BP-31 by “Environmental Expertise” SNCO of the RA Ministry of Nature Protection, subsequently approved by the RA Minister for Nature Protection on 03.04.2006.  

6) Issuance of a positive conclusion of environmental impacts  №BP-135 for the first phase (8 years) of exploitation of Teghut ore-processing plant and copper-molybdenum deposit by “Environmental Expertise” SNCO of the RA Ministry of Nature Protection, approved by the RA Minister for Nature Protection on the same day.

7) Adoption of RA Government decree №1278-N on “Changing the Purpose of Lands and Allocation of Plots for Implementation of the Program on Exploitation of Teghut Copper-molybdenum Deposit” from 01.11.2007.     

The mentioned decree refers to the state-owned forest lands within the administrative borders of the Shnogh and Teghut rural communities as well as to community-owned lands within the administrative borders of the Shnogh and Teghut rural communities, which are mentioned in the relevant annexes. At the same time the decree allows forest cut on 357 ha forest lands and gives 200,900 ha for lease to use under an open-pit mine as well as 274,526 ha of land used for ore-processing plant and other supportive structures are provided to “Armenian Copper Program” with a right to construction for 50 years without tender with a cost of annual land tax.

8) Adoption of RA Government decree №1279-N on “Recognising the Exclusive Supreme Public Need and Changing the Purpose of Some Lands within the Boundaries of Shnogh and Teghut Rural Communities of Lori region of RA” from 01.11.2007. 

In accordance with the decree, based on the project of exploitation of Teghut copper-molybdenum deposit and the prospects of construction and operation of respective ore-processing plant, agricultural 81,483 hectare lands owned by natural and legal persons were recognized for exclusive supreme public need. The recipient of the above-mentioned areas is the “Armenian Copper Program” CJSC. It is foreseen that a part of the mentioned lands is allocated to the category of industrial, mining and other production use, another part – to the category of energy, transport, communication and communal infrastructures. The decree, with the exception of 4th and 5th paragraphs has entered into force on the tenth day after official publication, and the 4th and 5th paragraphs - on the moment of transfer of ownership rights.  

Thus, the Republic of Armenia had to ensure public participation in the decision-making procedure, in compliance with the requirements of article 6 of the Aarhus Convention.

Public participation has taken place by two events: 

First one was in Alaverdi city on 23.03.2006, when public hearings were held with the participation of project-affected communities, society organizations, citizens and respective state institutions. The hearings were dedicated to elucidation of perspectives of Teghut deposit exploitation and discussion of EIA of Teghut ore-processing plant.
Second public hearing was held on 12.10.2006 in Teghut village in Lori region. The hearings was dedicated to the project documents of construction and exploitation of Teghut copper-molybdenum plant.
Plaintiff party believes that the above mentioned decisions were taken through violations of requirements set forth by article 6, paragraphs 2, 3, 4, 8, 9 and 10 of the Aarhus Convention.

Thus, according to article 6, paragraph 2:

2. The public concerned shall be informed, either by public notice or individually as appropriate, early in an environmental decision-making procedure, and in an adequate, timely and effective manner, inter alia, of:
(a) The proposed activity and the application on which a decision will be taken;

(b) The nature of possible decisions or the draft decision;

..

(d) The envisaged procedure, including, as and when this information can be provided…

(e) The fact that the activity is subject to a national or transboundary environmental impact assessment procedure.

In contrast to article 6, paragraph 2 of the Aarhus convention, the public concerned (including the Plaintiffs) was not informed in a timely and  effective, appropriate manner of the following decision-making procedures in their early stages: issuance of a special license №HV-L-14/90 to Armenian Copper Program CJSC for development of Teghut copper-molybdenum deposit on 23.03.2004; formation of an Interagency Commission to coordinate assistance efforts for Teghut deposit development program according to GoA decree №128-A from 11.06.2005 and approval of the concept of Teghut copper-molybdenum deposit exploitation Program and its content at its meeting on 30.09.2005; environmental impact review by “Environmental Expertise” SNCO of the RA Ministry of Nature Protection and a subsequent submission of a positive conclusion №BP-31 on 03.04.2006; submission of a positive conclusion №BP-135 for the first phase (8 years) of exploitation of Teghut ore-processing plant and copper-molybdenum deposit by “Environmental Expertise” SNCO on  07.11.2006;  adoption of government decrees №1278-N and №1279-N on  01.11.2007; signing the License Agreement №316 on “Use of Earth Resources with Purpose of Mining” on 08.10.2007. 

In particular, the first public hearings were held on 13.03.2006 and referred to discussion of the EIA, submitted by “Mining and Metallurgy Institute” CJSC, whereas some of the above mentioned decisions were already made by that time. Namely, special license №HV-L14/90 on Teghut copper-molybdenum mine development was already awarded to Armenian Copper Program CJSC; Interagency Commission coordinating assistance activities to promote Teghut deposit development program was already formed by the Government decree №128-A as of 11.06.2005 and the same commission already approved Teghut Copper-Molybdenum Deposit Development Program. 

Besides, representatives of the public who took part in the public hearings on EIA were not informed about the environmental impact of the whole project length (25 years). The same is true about public hearings on 12.10.2006, when the working draft for the construction and operation of Teghut copper-molybdenum mine was discussed. Thus, the activities planned for 25 years, as well as their environmental damage were not discussed by the “Armenian Copper Program” CJSC during any of the public hearings. As to the decrees on these activities, they were adopted without public discussions.     

The public concerned was not informed in a timely, appropriate and effective manner of the decrees №1278-N and №1279-N adopted by the Government of Armenia as of 01.11.2007. Instead, the public was informed of the decrees only after their publication.  

As regards to signing the License Agreement №316 “Use of Earth Resources with Purpose of Mining” on 08.10.2007, the public was not informed of it either before, or after signing. 

In accordance with Aarhus Convention article 6 paragraph 3:

The public participation procedures shall include reasonable time-frames for the different phases, allowing sufficient time for informing the public in accordance with paragraph 2 above and for the public to prepare and participate effectively during the environmental decision-making.

As stated above, there was no public participation ensured for decision-making on a range of environmental issues, while the public hearing on EIA and the working draft did not provide for any information or discussions on the whole timeframe of project activities. Thus, requirements imposed by article 6, paragraph 3 were violated as well. 

In accordance with Aarhus Convention article 6 paragraph 4:
Each Party shall provide for early public participation, when all options are open and effective public participation can take place.

As can be seen from the narrated facts, the mentioned requirement under article 6 was violated, too, as public participation was provided only in the stage when the Armenian Copper Program CJSC was already awarded the special license №HV-L-14/90 on Teghut copper-molybdenum mine development, the Interagency Commission coordinating assistance efforts for Teghut deposit development program was already formed by the GoA decree №128-A as of 11.06.2005 and this committee had already approved the concept of Teghut Copper-Molybdenum Deposit Development Program.

Thus, one cannot consider that early public participation was provided, or effective public participation was ensured during the decision-making process. 
In accordance with Aarhus Convention article 6 paragraph 8:
8. Each Party shall ensure that in the decision due account is taken of the outcome of the public participation.

Whereas, no account of the outcome of the public participation was taken in either of the above-mentioned decisions, which is an obvious violation of article 6 paragraph 8 of the Aarhus Convention.  

According to Aarhus Convention article 6, paragraph 9: 

Each Party shall ensure that, when the decision has been taken by the public authority, the public is promptly informed of the decision in accordance with the appropriate procedures. Each Party shall make accessible to the public the text of the decision along with the reasons and considerations on which the decision is based.

Whereas, among decisions related to exploitation of Teghut deposit the public was informed “in compliance with appropriate procedure” only upon the adoption of RA Government decrees.
According to Aarhus Convention article 6 paragraph 10: 

Each Party shall ensure that, when a public authority reconsiders or updates the operating conditions for an activity referred to in paragraph 1, the provisions of paragraphs 2 to 9 of this article are applied mutatis mutandis, and where appropriate.

As stated in clause 3.6.1 of this application, on February 8, 2001 Armenian Copper Program CJSC (in that time “Manes & Vallex” CJSC) was granted license №HV-MSh-13/33 on 25-year exploitation of Teghut deposit.

On 23.03.2004 the Armenian Copper Program CJSC was awarded a special license №HV-L-14/90 on development of Teghut copper-molybdenum mine, with a validity period determined from 08.02.2001 to 08.02.2026. In particular, the second license was issued on the basis of RA Law on Concession, adopted as of 05.11.2002 and the transitional provisions of RA Code on Earth Resources, adopted on 06.11.2002 (articles 76 and 65 accordingly). 

Thus, granting a special license №HV-L-14/90 on the development of Teghut copper-molybdenum mine to Armenian Copper Program CJSC on 23.03.2004 under paragraph 10, article 6 of the Aarhus convention is the ‘reconsideration’ and ‘update’ of the activity provided in paragraph 1 of the same article.    
Whereas, in contrast to requirements set forth in article 6 paragraph 10 of Aarhus Convention, this ‘reconsideration’ and ‘update’ took place without observing the procedures, stipulated by paragraphs 2-9 of the same article. 

And finally, the RA Law on Environmental Impact Expertise, which is supposed to regulate, inter alia, public participation in decision-making on concrete activities, the law itself does not comply with the norms and provisions of the Aarhus Convention.

As stated by the Economic Commission for Europe in paragraph 33 of the Findings and Recommendations  with regard to compliance by Armenia with its obligations under the Aarhus Convention in relation to the development of Dalma Orchards:

“33. The Committee also wishes to point out that, on the basis of the information available to it, detailed regulation appears to be lacking where public participation in decision-making on specific activities is concerned. While the Law on Environmental Impact Assessment itself provides some of the details, the elaboration of a more specific procedure in secondary legislation or in the form of guidelines might be advisable. 

Pointing out the occurrence of violation, the Committee, however, states in paragraph 42 of the aforementioned document: 

42. … In this regard, the Committee notes, however, the information provided to it by the Government of Armenia regarding the new draft Law on Environmental Impact Assessment and understands that the drafters of the new law will take this opportunity to ensure its approximation with the requirements of the Convention. 

Based on this, in paragraph 45 of the Recommendations section, the Committee had stated inter alia: 

“[The Committee]… noting the agreement by the Party concerned, recommends: 

…

(c)  develop detailed procedures for public participation in decision-making on activities referred to in article 6, paragraph 1, of the Convention, inter alia by incorporating them into the new Law on Environmental Impact Assessment, and to ensure their practical application, including by providing training to officials of all the relevant public authorities at various levels of administration;

Though the Republic of Armenia (the party concerned) has agreed to the above mentioned findings and recommendations, thus admitting that the legislation in force does not provide for full compliance with the requirements of the Aarhus Convention, no clear and elaborated procedures ensuring public participation in decision-making on specific activities, set forth in article 6 paragraph 1 of the Convention were ever elaborated. Neither was a new Law on environmental impact assessment adopted, which would provide for these procedures, nor was the practical application of such procedures ensured.  

Thus, the decrees relating to Teghut deposit exploitation stated in this chapter were adopted with the same violations as those pointed out in paragraph 33 of the Committee’s Findings and Recommendations, which in turn resulted in violation of Aarhus convention article 6 paragraphs 2-10. 

Based on the above mentioned, guided by RA Administrative Procedure Code article 3  

WE REQUEST
by the order of part 1 of article 68 of RA Administrative Procedure Code

· to recognize as expired license HV-MSH-13/33 issued to “Armenia Copper Program” CJSC on 08.02.2001 for exploitation of Teghut deposit;

by the order of article 68 of RA Administrative Procedure Code

· to render null expert conclusion №BP-31 on the environmental impact expertise endorsed by RA Minister of Nature Protection on 03.04.2006;

· to render null expert conclusion №BP-135 on the environmental impact expertise endorsed by RA Minister of Nature Protection on 07.11.2006;

· to render null RA Government decision №1278-N from 01.11.2007 on “Changing the Purpose of Lands and Allocation of Plots for Implementation of the Program on Exploitation of Teghut Copper-molybdenum Deposit;”

by the order of article 65 of RA Administrative Procedure Code

· to recognize as void special license №HV-L-14/90 issued to “Armenia Copper Program” CJSC on 23.03.2004 for exploitation of Teghut copper-molybdenum deposit. As a consequence, to recognize as void license agreement №316 for use of earth resources concluded on 09.10.2007 between “Armenia Copper Program” CJSC on one side and RA Ministry of Trade and Economic Development and RA Ministry of Nature Protection on the other;

· to recognize as void special license №21 issued to “Armenia Copper Program” CJSC on 29.12.2005 for exploration with the aim of exploitation of earth resources. As a consequence, to recognize as void license agreement №140 on Exploration of Earth Resources with the Aim of Exploitation concluded on 04.05.2006 between “Armenia Copper Program” CJSC on one side and RA Ministry of Nature Protection on the other;

· to recognize as void the concept of the program for exploitation of Teghut copper-molybdenum deposit adopted during the session of interagency commission on coordination of activities to promote Teghut deposit development program on 30.09.2005;

by the order of article 66 of RA Administrative Procedure Code

· to compel the Respondents to forbid implementation of “Armenia Copper Program” CJSC’s operations foreseen by program of exploitation of Teghut deposit.

The list of the attached documents:

1. Annexes 1-14, total <       > pages
2. Expertise conclusions
3. Copies of charters of Plaintiff organizations 

4. Copies of state registration certificates

5. Documents certifying the receipt of the application and copies of related documents by Respondents, Third Person and RA Ministry of Finance
6. State duty receipts 

7. Motion to investigate evidences 

Varuzhan Hoktanyan

Director of “Transparency International Anti-Corruption Center” PO 

Artur Sakunts

Director of “Helsinki Citizens Assembly Vanadzor Office” PO 

Hrayr Savzyan

Director of “Ecodar” Environmental NGO 
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