C 43 Armenia – Questions Posed by the Committee to the Party 
To the Party concerned
1) What was intended with the approval by the Government of the 2005 Concept of the Programme of Exploitation of Teghut deposit and the related 2007 Programme?
According to the decision № 428-I from June 11 of the Prime Minister of RA 'On formation of interdepartmental commission coordinating the activities supporting the development program of Teghut deposit' the appropriate interdepartmental commission was formed, which was charged the commission to adopt the list of activities supporting the development program of Teghut deposit and to coordinate the activities implemented pursuant to confirmed list.   
The interdepartmental commission in its session on September 30, 2005 discussed the data provided by 'ACP' CJSC on the conditions of exploitation of Teghut deposit and gave the consent to the suggested determinations.  
The commission took into consideration the necessity, in particular, to elaborate the draft of purposed activity and execution of environmental and technical expertise for the implementation of the program of exploitation of Teghut deposit. The Commission also stated the scope of information, activities aimed to collect information and responsible bodies for the elaboration of purposed activities.  

The circumstance that the Applicant has described above mentioned activities of the interdepartmental commission as an (the beginning of the citation) ‘adoption by the Prime Ministry of RA the development program concept of the deposit (the end of the citation)', can not stand any criticism and does not have any legal or practical basement. The commission in fact has not adopted any concept and has not made any decision, and the Prime Ministry of RA did not adopt any activity or document of the Commission. Therefore the commentary of the Communicant ' that (the beginning of the citation) ' the 'Concept' did not pass environmental expertise' (the end of the citation) does not correspond with reality, because there is no 'Concept' and there is no legal requirement to pass environmental expertise. 
At the Session of Interdepartmental Commission on September 30, 2005 the financial indicators of the Teghute deposit exploitation were presented, which were accepted by the participants. Therefore there were no elaborated Concept and the Program and the use of notions 'Program' and 'Concept' has conditional essence in the protocol of the session of Interdepartmental Commission.  
According to Protocol № 5-88 of the Consultation held with the Prime Minister of RA On June 20, 2008 participants (Minister of nature protection, Minister of energy and nature resources, Minister of economy, appropriate representatives of the staff of Government of RA, of the ministries, NGOs, including “Transparency International Anticorruption Centre” NGO  were in the list of participants) approved the following; 

· It is not advisable to execute the sanctions and methodology, declared in the law “On the tariffs of reimbursement of the damage to the flora and fauna as a result of environmental law breaches” of RA, to the mining entrepreneur, which is acting in compliance with national legislation for the damage to the nature and environment. 
· Fish reserves of the river Shnogh can not be used for the industrial purposes. 

· The damp will not be constructed on the couch of the Krunk tributary of the Shnogh river. 

· The exploitation of the deposit excludes the transboundary impact. 

· The discussions on the issues of the exploitation of Teghute deposit will be carried out permanently and about the next meeting the participants will be informed additionally. 
2) Was the public provided with any opportunities to participate in the preparation of the Concept and the Programme?
Copper-molybdenum deposit exploitation of Teghut, as a specific proposed activity, passed environmental expertise according to the requirements of article 6 of Aarhus convention, national legislation, in particular Law 'On environmental expertise' of RA and public concerned implemented its right of participation through the EIA process. 
3) Are the above Concept and Programme, in the opinion of the Party concerned, subject to article 7 of the Aarhus Convention?
 As the strategically environmental assessment and Article 7 of the Aarhus Convention is applicable only in case of program, concept and policy and exploitation of Teghut copper-molybdenum deposit is specific type of activity, we conceder that article 7 of Aarhus convention is not applicable for this case. 
4) What are the legal effects of (a) the 2001 Decision to grant a mining license to the “Armenian Copper Programme” on the Teghut deposit; and (b) the 2004 Decision for the renewal of the license?  What was the sequence of decisions taken or approved by the Government on the Teghut deposit?
According to the requirements of mining legislation of RA the procedure of permitting purposed activities includes the phases of licensing, signing of license agreements, environmental impact assessment (EIA), issuance of act of mountains allotment (which should be attached to the license as an integral part of it), allocation of the land. Only after these procedures are accomplished the entrepreneur may begin mining activities. Otherwise activities of entrepreneur will be considered as an illegal.  
According to the article 10 of RA Law «On concession of the entrails for observation and extraction with the purpose of exploitation of minerals» entrails observation works or mining may be implemented only in the presence of mining rights granted in accordance with the present law or other authorities prescribed by the present law. Mining rights are absolute rights of observation and (or) exploitation of certain area of entrails ensured by appropriate license, license agreement and project, which passed expertise and was confirmed. 
In accordance with requirements of present law any entrepreneur, depending on terms of required license, may be endowed special license of observation, license of observation, special mining license and mining license (the license provides a right to the applicant to start the process of formation of mining right). The differences between these types of licenses are the time frame the license is issued and the purpose for which the license is issued. 
 After the issuance of the license according to article 3 of the Law ''License contract should be signed between the license keeper and authorized body, which is an agreement between authorized body and license keeper on their rights and obligations and circumstances of allocation of the mining right. 
Part 6 article 10 of the Law states that the duration between issuance of the license and signature of license agreement may last from 2 to 9 months. Only in cases of necessity of reconfirmation of mineral resources the above mentioned time limit is counted after the reconfirmation of mineral resources. 
The license agreement as well as the confirmed project which has been subject to expertise are integral parts of the license which ensures the mining right”. 
The process of permitting the exploitation of Teghute deposit has been implemented in accordance with the provisions of international agreements and national legislation of RA; 

1. On February 8, 2001 was issued the license HV-MSH-13/33 on exploitation of Teghute deposit. At the moment of issuing license Republic of Armenia did not ratified Aarhus convention.    
2. On June 11, 2002 has been adopted Law “On concession of the entrails for observation and extraction with the purpose of exploitation of minerals”. According to the article 76 of the Law “ If the license keeper, who before the coming into force of this law, pursuant to Entrails Code of RA had a mining license, has a right to apply for obtaining mining license or mining special license for the area of the entrails stated in the temporary license”. On the basis of this law provisions “ACP” CJSC on March 23, 2004 was granted the special license HV-L-14/90 on exploitation of Teghut copper-molybdenum mine.  
3. On December 29, 2005 the same organization was granted the special license № 21 on observation for the purpose of exploitation of the minerals. 

4. As a consequence on June 4, 2006 was signed the “License agreement № 140 on observation for the purpose of exploitation of minerals”. 
5. On April 03, 2006 the Ministry of nature protection of RA gave the BP-31 affirmative expertise conclusion. 
6. On November 07, 2006 the Ministry of nature protection of RA, taking into consideration remarks and suggestions made regarding the expertise conclusion and a new developed  draft of the project on deposit exploitation and concentrating mill action by the order of “ACP” CJSC,  gave the BP-135 affirmative expertise conclusion.  
7. And only on October 09, 2007 was signed № 316 “License agreement on use of entrails for the purpose of minerals exploitation”. The time line between the issuance of mining special license and the singing of the agreement (2004-2007) related to the necessity to reconfirm mineral resources. 
8. On November 1, 2007 the Governmental decision was adopted 'On allocation of the lands and adjusting the aim of the lands for the purpose of the implementation of the program of exploitation of Teghute copper-molybdenum deposit'. 
Summarizing the above mentioned we can state that the legal consequences of the licenses issued in  2001  and 2004 are the followings; these licenses provide a right to the applicant to start the process of formation of mining right (the absolute right on the exploitation or observation of the entrails confirmed by the license, plan or license agreement). To begin the exploitation procedure there is  legal requirement for the existence of the following documents; license, license agreement, the program of proposed activities, which has passed the expertise and was confirmed (as a constituent part of the license),  act of mountains allotment, Governmental decision on allocation of the land and adjustment of its purpose.  
Law 'On concession of the entrails for observation and extraction with the purpose of the exploitation of minerals' of RA. 
(Quotation)

Article 3 ‘The general notions' 

Mining license is a written permission stating the right of the entrepreneur to start the process of the formation of mining right (the absolute right on the exploitation or study of the entrails confirmed by the license, plan or license agreement). The duration of the license is two year. 
Mining special license is (according to the Law, mentioned above) a permission to start the process of the formation of the mining right. The permission can be given for more than 3 year, but not exceeding 5 year , and on the basis of the suggestion made by the party can be signed the Agreement  of Sustainability. 
5) In the view of the Party concerned, is the decision-making procedure for the issuance of mining licenses subject to article 6 of the Aarhus Convention or to the public participation requirements established by the Armenian legislation?
Taking into consideration requirements of, Aarhus convention article 6
, national legislation of RA and the essence of purposed activity we may conclude that issuance of license, as a part of permitting procedure, may not be subject to regulation of article 6 of Aarhus convention. The national legislation of RA doesn’t contain any provision regarding the opportunity of the public to participate in the process of mining license issuance for the activities having impact on environment of RA or any kind of license in other spheres of public life. According to the national legislation public has a right to participate in the permitting procedure of proposed activity through the EIA process, as it integral part.     
6) How does Armenian law define the criteria of standing for members of the public concerned to allow them to pursue the judicial review of acts relating to public participation cases and to challenge decisions by public authorities? What are these criteria?
Administrative Procedural Code of RA
(Adopted 28.11.2007)
Administrative Procedural Law

Article 3 The right to apply to Administrative Court 

1. Any natural or legal person has the right to apply to the Administrative Court of RA in the manner prescribed in this code if he/she considers that administrative act, actions or inactivity of state, local administration and their officials 

1) have violated or can directly violate his/her rights and freedoms ensured by Constitution of RA, international treaties, laws or other legal acts, if


a. obstacles have been made for realization of these rights and freedoms;


b. conditions necessary for realization of these rights have not been ensured though they should have to be in accordance with the Constitution of RA, international treaties, laws and other legal acts.


2) he/she has been illegally imposed any obligation;


3) he/she has been illegally exposed to administrative liability.
The content of this  article makes clear that  any natural or legal person has the right to apply to the Administrative Court of RA, if  administrative acts, actions or inactivity of state, local administration and their officials have violated or can directly violate his/her rights and freedoms ensured by Constitution of RA, international treaties, laws or other legal acts. 
Therefore the criteria of standing for the members of the public concerned are the violation of their public subjective rights and freedoms. Consequently NGOs, according to the Code, can not apply to the Administrative Court for the protection of the public rights and interests (actio popularis). 
CASE LAW of THE CASSATION COURT of RA 
The legal statue of the Court of Cassation of RA was changed after the amendments to the Constitution of RA (2005) and the adoption of the Judicial Code of RA (2007).  According to these acts the highest judicial instance performs as guarantee for ensuring unified application of law.
The substantiation of ruling (including comments of laws) of the Cassation Court regarding the cases, which have concrete factual circumstances, are legally binding for courts during the litigation of the cases which have identical factual circumstances, besides the cases, when the court refereeing  weighty arguments proofs that the substantiation is not applicable ( Judicial Code of RA, article 15, part 4).  
Acting in the scope of the its competence the Cassation Court of RA has given the following criteria for the standing. 'The Court of Cassation of RA having reviewed the complaint in its ruling from October 30, 2009 satisfied the complaint only in part. Having referred to charters of “Ecoera” and “Transparency International anti-corruption Centre” Societal amalgamations the Court stated that “Ecoera” Societal amalgamation is a non-governmental organization
 registered according to RA Law on “Societal amalgamations”, meets the requirements of national legislation and based on charter goals and tasks promotes environmental protection issues and is “concerned organization” in the scope of Aarhus Convention.

Concerning “Transparency international anti-corruption centre” societal amalgamation the Court of Cassation found that the application is not profound and it is not a concerned organization in the scope of Aarhus Convention. According to Art. 52 of Civil Code of RA: “A legal person may have civil rights and corresponding to the purposes of activity provided in its founding document and bear the duties connected with this activity”. Therefore, the Court of Cassation found that “Transparency International anti-corruption Centre” Societal amalgamation can not be considered as public concerned (in the scope of Aarhus Convention). Meanwhile, charter goals and objectives of “Transparency International anti-corruption Centre” Societal amalgamation do not show that the character of its activities is environment protection.
Taking into consideration abovementioned, we find the Decision of the Court of Cassation substantiated and justified in the given case. Despite “Transparency International anti-corruption Centre” Societal amalgamation, as non-governmental organization, in the scope of Art. 2 paragraphs 5 of Aarhus Convention is in compliance with general conditions prescribed in national legislation, it is registered in the manner prescribed in RA legislation and is a non-governmental, non-commercial organization. Therefore, based on provisions of national legislation and Aarhus Convention it can not be considered as an organization supporting environment protection as such purpose and tasks are not defined in its charter.

The criteria of the Cassation Court is the following; if any societal amalgamation meets the requirements of the national legislation and based on its charter goals and tasks promotes environmental protection and is “concerned organization” in the scope of Aarhus Convention, can apply to the Administrative Court to challenge the that administrative acts, actions or inactivity of state and local administration. Therefore the Cassation Court of RA has given wider interpretation of the law “On societal amalgamations” and “Administrative Procedure Code of RA” with reference to Aarhus Convention requirements to ensure wide access to justice for the public (Article 3, part 5, Article 9, part 2 of Aarhus convention).  
We conceder the ruling of the Cassation Court of RA progressive, because it is based both on national and international (Aarhus convention) procedural law.  
7) What is the time limit set by the Armenian legislation for the review by the Court of Cassation?

The Administrative Procedure Code of RA doesn’t directly set time limit for the review of such cases. It contains reference to the Civil Procedure Code of RA. According to the article 236 of CPC of RA   “The Cassation Court of RA should review and make a ruling in a reasonable time framework”.  The article 2413  of the same legal act lays down the subsequent “ The ruling of the Cassation Court shall be delivered to the applicant, participants and to the appropriate court in a proper manner within the reasonable time framework”.  
The requirements on acting in the scope of reasonable time frame are consolidated in the  decision №-98 of the Council of the heads of courts of RA on the basis of criteria (the difficulty of the case, the consequences of breach of time frame, the efficiency of the work of authorities, the behavior of applicant) developed by the European Court of Human Rights for acting pursuant to reasonable time frame during the litigation process.   
�The content of article 6 of Aarhus convention makes clear that it is not applicable in case of  license issuance.  
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