Respond to the Communication 

Bringing communication against the Republic of Armenia, as Party of Aarhus Convention, regarding the fulfillment of Party its obligations under the Convention, Communicants highlight  breaches  of article 6, points 2, 4, 8, 9,10 and article 9.  

Form the comparison of the Aarhus convention, national legislation requirements with the supposed violations stated in the Communication follows out the nonexistence of such kind of violations in reality and the legality of the process through which the entrepreneur obtained the right to exploit the deposit. Before coming to the answers to supposed violations and their factual substantiation, we see worth to underline that Communicants have found out that the exploitation of the Teghut deposit, as concrete type of activity, should be regulated by the provisions of article 6 of Aarhus convention, because it is pursuant to the point 16 of Annex 1. At the same time in the same Communication Communicants have mentioned about the “Concept” of the development program of Teghut deposit, which has not passed environmental impact assessment in accordance with the Aarhus Convention article 7 provisions. In this scope it is quite uncertain the considerations of Communicants concerning Teghut deposit exploitation as a “Concept” or Concrete type of activity. It is also doubtful if they make out the difference between this two cases and how they perceive the difference and/or logical connection between this two institutes (Our position regarding the Teghut deposit exploitation as a concrete type of activity see in the point 1 of Answers to the questions posed to the Party concerned).

1. Communicants persevere the violation of the right of public to participate at an early stage (article 6, point 2). The breach of the article Communicants substantiates by the following argument. By the time, when the public was informed and involved in the process of decision –making the basic decisions had been adopted- the mining special license had been issued and the “Concept” (There was no “Concept” in the notion of article 7”) had been adopted. The qualification of the special mining license and the “Concept” as basic documents by  Communicants is a result of unawareness of national environmental legislation, because (as we mentioned in the Answers to the questions posed to the Party concerned ) the issuance of the license gives a prospect  to start the formation of mining right. At any stage of that process in case of not obtaining the necessary documents (from these documents the project and mountain allotment act are integral par of the license) and not passing the legal procedures the operation of the license will be ceased any activity performed by the former license keeper will be considered as an illegal with all negative legal consequences. If Communicants   consider  the license and “Concept” as basic documents how to understand and explain the proofs of Communicants that requirements of article 6 should be applicable in each case of decision adoption and licenses issuance. This substantiation of Communicants is also unacceptable in the context of the provisions of article 6 of Convention and national legislation. As we now the article 6 of Aarhus convention does not oblige Party to develop appropriate permitting procedures, but from the moment when such kind of procedure was consolidated in national legislation, the Party  is obliged to implement provisions of article 6 regarding public participation as an integral part of that procedure
. To our opinion the decision of the Government of RA   “On allocation of the lands and adjusting the aim of the lands”, which is preceded by the issuance of license, signing of license agreement, EIA with public participation, mountain allocation act. None of these acts can not be considered more important than the other one, for the reason that there are integral, connected parts of one procedure.     

2. In the Communication has been mentioned that there were two public hearings. The first public hearing passed on 23 March, 2006 on the project EIA and second public hearing took place on 12 October, 2006 regarding Working plan, which could be considered as a part of project. The national legislation of RA sets norms on public notice, which is in compliance with the requirements of Aarhus convention article 6. The information on public hearings is usually posted on the internet site of the Ministry of nature protection, published in newspaper and  presented by television (in this particular case these  three measures were used).  One more interesting fact. Taking into consideration  the protocols of public hearings we may state that none of Communicants participated in the public hearings, therefore they did not use legal opportunity to have impact on the content of the final decision expressing their opinion and suggestions, remarks on the project. They did not even submit their remarks and suggestions after the public hearings. And this is in the case, when for example 16 NGOs and unions, 75 local residents, 10 representatives of mass media and public authorities were present at the public hearing of 23.03.2006. The objection of Communicants that the public was determined to participate at an early stage also does not have any legal or factual substantiation. The public concerned was involved in the decision-making process at the time, when the project was prepared for the environmental impact assessment and it was submitted to the Ministry of nature protection of RA. Therefore the public was involved in process when it should have an opportunity to present suggestions and remarks regarding the project, but not at the stage of license issuance, when the necessity of public participation is missing, because of the absence of project.  

Stating the legal requirement of public participation at an early stage Convention also gives the aims of such kind of participation; when all options are open and effective public participation can take place. As we now alternative, zero versions of purposed activity are discussed during the environmental impact assessment procedure and the public, public concerned try to have an impact on the future decision submitting remarks and suggestions, which eliminate or decrease the negative impact on the environment. We would also like to add that at the stage of license issuance public can not be delivered with information listed in article 6, point 2, which flow out from the content of the information (i.e. the nature of possible decisions, the application on which decision will be taken, the time and venue of envisaged public hearing ).     

3. The Communicant also emphasize that they were not informed about the adoption of the governmental decision. At first the operating legislation of RA did not regulating the process of informing the public about the drafts of governmental decisions and the assignment of the Prime Minister of RA was on April 17, 2008. Secondly the adoption of the governmental decision was preceded by the environmental impact assessment. During EIA process Communicants had a right to participate in public hearings but did not executed their right. 
4. To the opinion of Communicants the results of public participation were not consolidated in any decision taken or approved. At the same time they do not demonstrate any practical example of their opinion and this is in the case, when they have not participated in public hearings. But we may illustrate some examples of results of public participation; the presented project for EIA was weak because of the absence of conclusion of the Ministry of healthcare of RA. On the basis of the suggestion made by environmental NGO this part of the project were added. With the participation of environmental NGO the entrepreneur has worked out “Plan of environmental governance”. The public suggested the inclusion in the plane of environmental governance mechanisms of public monitoring which will be implemented during the execution of EIA and environmental governance plan requirements.

5. The Communicant also states that the principle of access to justice has also been violated. As substantiation Communicants imply that the Administrative Court of RA declined their action before the court and the review of the decision in the Cassation court can not be considered as an effective legal remedy despite the submission of appeal to the Cassation court of RA and the absence of final decision of the court. The Administrative Court of RA declined the action, because the NGOs applied to the court for the protection of public interests, but the Administrative Code of RA does not ensure the opportunity to apply to the court for protection of public rights. In this case the opinion of Communicants regarding the efficiency of review of the Cassation Court of RA is untimely and is in contradiction with the decision of the Cassation Court of RA. In its decision on the basis of the provisions, in particular article 9, of Aarhus convention and article 2, 3 of Administrative Code of RA, the Cassation Court has given wider commentary of the provisions of litigation legislation of RA. We would like also to quote the part 2 of article 9 of Aarhus convention that “Each Party, shall, within the framework of its national legislation without prejudice of paragraph 3 below and other relevant provisions of this Convention, ensure that members of public concerned… have access to review procedure”. To the fulfillment of this requirement is committed the decision of the Cassation Court of RA.  The drawback of this decision is the nonexistence of the category of “sufficient interest” (taking also into consideration the “activeness” demonstrated by Communicants in the process of EIA and now (as it is mentioned in point 2 of this document)), which is essential for the further legal regulation of the problems of access to justice, in particular issues of legal standing.     
Summarizing the above mentioned we may conclude that some supposed violations mentioned in Communication is a result of overall unawareness of legal regulation. The submitted Communication is also weak in factual substantiation.     

Of course the legislation of RA has drawbacks, gaps and steps are taken (for example improvement of EIA law) and should be taken to improve (for example improvement and strengthening of regulation of legal standing issues).  
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