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Your reference 
 

Our reference 
KH/LDSDP/68560/120003 

UKM/21391578.1 

Mr Hugh Jarrett 
Solicitor and SCU Case Manager 
Legal Services Commission 
DX 33006  
CARDIFF 
 
By email: hugh.jarrett@legalservices.gov.uk 15 October 2008 

 
Dear Mr Jarrett 

REFURBISHMENT OF CWMBARGOED DISPOSAL POINT 
PLANNING APPLICATION NUMBERS: 07/0250/FULL, 07/0251/FULL AND 
P/08/0091  
MRS ELIZABETH CONDRON: PROPOSED CLAIM FOR JUDICIAL 
REVIEW 

We are writing to you in connection with the latest application for public funding 
submitted by Mrs Elizabeth Condron (reference QMNDEAEIB255/A/K/5).  As you 
are aware, we act on behalf of Miller Argent (South Wales) Limited who are the 
applicants to whom the planning permissions numbered P/08/0091 (Merthyr Tydfil 
County Borough Council) and 07/0250/FULL and 07/0251/FULL (Caerphilly County 
Borough Council) have been granted, and which are the subject of a threatened 
judicial challenge by Mrs Condron. 

We have been supplied with copies of the pre-action protocol letters submitted to both 
local authorities by Richard Buxton Solicitors on behalf of, firstly, the Ffos y fran 
Residents Group, but now apparently only Mrs Condron is to be the claimant in these 
latest challenges.  We are assuming that those letters have been submitted to you as part 
of the case supporting this application to the Commission. 

Those letters set out the basis of Mrs Condron's challenge and we give below our clients’ 
response to the case being promoted by her solicitors on her behalf.  However, before 
doing so, we must express disappointment that Mrs Condron and her advisers continue 
to seek public funding to enable challenges to further aspects of the Ffos y fran Land 
Reclamation Scheme, despite having failed on so many previous challenges.  This 
continued pursuit by her, particularly given the expenditure of public funding she has 
already incurred, is in our clients' view an unreasonable draw upon scarce public 
resources.  It is particularly to be deplored that her solicitors sought to hide her identity 
behind the so called "Ffos y fran Residents Group" as "proposed claimant" when in 
subsequent correspondence they have admitted that Mrs Condron is in fact their client.  

Furthermore, the planning permissions granted by Caerphilly County Borough Council 
with the above reference numbers to which the letter from Richard Buxton Solicitors 
relate were granted on the 12 July 2007.  Any challenge to those permissions clearly has 
not been made promptly and certainly not within the 3 month backstop period allowed 
by the CPR Pt.54 r.54.5.  There has been undue delay in terms of s.31(6) of the Supreme 
Court Act 1981.  See too R (Burkett) v LB Hammersmith and Fulham [2002] 1 WLR 
1593 and Finn-Kelcey v Milton Keynes Council [2008] EWCA Civ 1067. Any challenge 
to those permissions therefore cannot possibly succeed.  We do acknowledge that 
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Mr Hugh Jarrett
Solicitor and SCU Case Manager

Continuation 2

 

15 October 2008
 

 

Caerphilly County Borough Council did on 19 June 2008 grant planning permission for 
essentially the same development as permitted under the earlier permissions but with a 
condition time limiting the earlier consent to 1 December 2010 removed, but that 
decision too was taken substantially more than 3 months ago and is equally bound to fail.  
The bulk of the physical development permitted is within the Caerphilly area and it 
would be otiose for the Merthyr challenge to proceed in those circumstances.  It is in any 
event, as we shall explain, entirely without merit. 

To assist you in your consideration of this latest application, we deal with the grounds 
she puts forward.  The case promoted by Richard Buxton Solicitors is that there has been 
an error of law in the application of the 1999 EIA Regulations, in that the applications, 
they say, required a screening opinion which was not undertaken.   

They state: "There is nothing to suggest in this application that it does not, in principle, 
fall under either paragraph 2(e) of Schedule 2 of the EIA Regulations 1999 as 
development described as "surface industrial installations for the extraction of coal, 
petroleum, natural gas and ores, as well as bituminous shale" where the area of the 
development exceeds 0.5 hectares, an urban development project under paragraph 10(b) 
of Schedule 2, or a change or extension to a development under paragraph 13(a).  We 
consider the decision granting permission to be unlawful."  This extract is taken from the 
third paragraph of the letter dated 3 October 2008 addressed to Caerphilly County 
Borough Council. 

The terminology used by Richard Buxton Solicitors is curious stating as it does "There is 
nothing to suggest……." etc.  In fact, there is nothing whatsoever to suggest that these 
applications do fall to be considered within the descriptions of development and 
applicable thresholds and criteria in Schedule 2 of the 1999 EIA Regulations.  

The site, known as the Cwmbargoed Disposal Point has the benefit of a planning 
permission granted in 1957 which was lawfully implemented and its lawful use has 
continued since that time with substantial plant and buildings on the site.  It has existed 
since long before the Ffos y fran Land Reclamation Scheme was permitted and begun.  It 
has long served a wide area of the South Wales coal field for the processing and 
preparation and onward transportation of coal extracted elsewhere. 

The applications which were submitted were to extend and refurbish the existing mineral 
processing and preparation plant and to provide additional buildings and ancillary 
facilities which would all be capable of being used for the duration of the Ffos y fran 
Land Reclamation Scheme..  

They do not fall within paragraph 2(e) of the Table in Schedule 2 as suggested by 
Richard Buxton Solicitors, as the applications were for planning permissions which were 
not for "the carrying out of development to provide surface industrial installations for the 
extraction of coal'".  There is no extraction of coal on this site.  The applications were for 
the extension and refurbishment of the existing plant used for the processing and 
preparation of coal extracted elsewhere and for ancillary facilities and for their continued 
use during the Land Reclamation Scheme. 
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Nor do they fall within paragraph 10(b) in that they are not for the carrying out of 
development to provide an urban development project and they are not for any of the 
types of developments there listed such as shopping centres, sports stadiums, leisure 
centres or multiplex cinemas or for any similar type of development..   

Paragraph 13(a) of Column 1 in the Table refers to "Any change to or extension of 
development of a description listed in Schedule 1 or in paragraph 1 to 12 of Column 1 of 
this table, where that development is already authorised, executed or in the process of 
being executed, and the change or extension may have significant adverse effects on the 
environment". 

Firstly to come within paragraph 13 (a) the change or extension has to be in relation to a 
development listed in the earlier paragraphs in the Table.  As we have already explained, 
the development for which planning permissions were sought and obtained were not in 
relation to the carrying out of development to provide any of the types of facilities listed 
in paragraphs 1 to 12 of Column 1 of the Table in Schedule 2.   Schedule 1 is in no way 
relevant and Richard Buxton Solicitors have not suggested otherwise. 

Secondly, and in any event, even if the development were of a type listed in the Table in 
Schedule 2 the developments for which the planning permissions have been granted 
cannot be described as being capable of having any significant adverse effects on the 
environment given the nature of the existing lawful and long established use of the site, 
the development permitted within that site and the existing buildings on the site, and, 
therefore, do not fall to be considered for an EIA.  That is, in any event, a judgment for 
the local planning authority.  

Both Caerphilly County Borough Council and Merthyr Tydfil County Borough Council 
have, therefore, acted entirely properly in not adopting a screening opinion and not 
seeking an EIA of the development  proposed. 

The letter to Merthyr County Borough Council also refers to an application that has been 
made to that Council under s.73 of the Town and Country Planning Act 1990 to vary a 
condition of the existing Ffos y fran Land Reclamation Scheme planning permission to 
allow a small proportion (up to 100,000 tonnes per annum out of a potential 1 million 
tonnes per annum dealt with at the Disposal Point) of the coal recovered to be 
transported by road from the Disposal Point rather than all by rail as the condition now 
requires.  That application is still being considered by the Council.  It has no bearing on 
whether the permissions to refurbish and modernise the Disposal Point are lawful and 
whether the applications for permission should have prompted a screening opinion  - 
which as we have shown they would not.  The removal of up to 100,000 tonnes per 
annum of coal by road from the Disposal Point (some 2 return trips an hour) is in no way 
dependent on any of the development permitted under the permissions Richard Buxton 
Solicitors now seek to challenge.  This undetermined application is in no way relevant to 
the other permissions that have been granted. 
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We trust, therefore, that no further public funding will be granted to what are clearly  
challenges that have no basis in law and are doomed to fail. 

Yours sincerely 

 
KATE HALL 
Consultant 
DLA PIPER UK LLP 
 
kate.hall@dlapiper.com 
 
 
c.c.   James Poyner 
        Stephen Tillman 
        Pamela Smyth 
        Rhodri Price Lewis QC 
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Caerphilly County Borough Council 
Penalta House 
Tredomen Park 
Ystrad Mynach 
Hengoed CF82 7PG 
 
Attn: Mr J Rogers, Legal Services 
 
Your ref. JR/CL 15732/DLG 
 
Our ref. PS/CND-2 
 
By post and e-mail: rogerj@caerphilly.gov.uk 
 
27th October 2008 
 
Dear Sirs 
 
Proposed claim for judicial review 
 
Thank you for sending the documents regarding Cwmbargoed Disposal Point. We note 
that the officer’s report stated that an EIA screening opinion was not required. We 
consider this to be unlawful. We also note that permission was granted subject to 
approval in writing for the following: 
 
Condition 7:  a scheme to prevent mud and other debris being deposited on the 

highway; 
Condition 8:  a landscaping scheme; 
Condition 12:  a scheme for drainage of foul, land, and surface water; and 
Condition 13:  the submission of a noise assessment. 
 
We would be grateful if you could confirm whether written approval has been given for 
the schemes in Conditions 7, 8 and 12 and whether the noise assessment has been 
received. If so, could you please confirm when approval was given and provide a copy 
of the relevant approvals together with the noise assessment. 
 
We are of the view that the errors of law by both Merthyr and Caerphilly Councils are 
quite clear and we are instructed to issue legal proceedings. We do, however, maintain 
that the most appropriate way forward is for the Councils to consent to judgment and 
propose issuing proceedings on a summary basis to achieve this without Caerphilly 
and Merthyr Councils incurring unnecessary costs. 
 
Yours faithfully 
 
 
 
Richard Buxton 
 
cc DLA Piper for Miller Argent (South Wales) Ltd (Kate Hall) 
 Merthyr Tydfil County Borough Council (Geraint Morgan) 

26



 
 
 
 
 
 
Merthyr Tydfil County Borough Council 
Ty Keir Hardie 
Riverside Court 
Ave de Clichy 
Merthyr Tydfil CF47 8LW 
 
Attn: Geraint Morgan 
 
Your ref. GM/PLA 173 
 
Our ref. PS/CND-2 
 
31st October 2008 
 
Dear Sirs 
 
R (Condron) v Merthyr Tydfil CBC & others CP/10241/2008 
 
We write further to service of the judicial review claim form in the above sent by post on 
28th October 2008. 
 
As explained in our letter of 27th October 2008, the judicial review claim has been 
issued on a summary basis and for the purpose of enabling the parties to consent to 
judgment. This avoids any unnecessary costs in preparing a full statement of facts and 
grounds and claim bundle on behalf of the claimant. We do believe, however, that the 
pre-action correspondence and the claim form detail the errors of law with clarity and in 
order to enable the Council to conclude that the decisions taken are unlawful. 
 
In the circumstances, we would be grateful if you could confirm at the earliest 
opportunity that the Council agrees to consent to judgment. 
 
If the Council intends resisting the claim we would be grateful if you could advise us so 
that we may finalise the claim bundle and formalise our application for a protective 
costs order. 
 
We are writing in similar terms to Caerphilly CBC. We look forward to hearing from you. 
 
Yours faithfully 
 
 
 
Richard Buxton 
 
cc DLA Piper (Kate Hall) 
 Caerphilly CBC(Mr J Rogers) 
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IN THE ADMINISTRATIVE COURT  CO/10241/2008 
 
BETWEEN: 

R (oao ELIZABETH CONDRON) 
Claimant 

and 
 

(1) MERTHYR TYDFIL COUNTY BOROUGH COUNCIL 
(2) CAERPHILLY COUNTY BOROUGH COUNCIL 

Defendants 
MILLER ARGENT (SOUTH WALES) LTD 

Interested Party 
_______________________________________ 

 
CLAIMANT’S SKELETON ARGUMENT 

Permission hearing, 30 April 2009 
_______________________________________ 

 
 

Documents referred to are paginated and contained in the updated Claim Bundle e.g. [CB 71], 
Supplementary Bundle e.g. [SB3], or authorities e.g. [AB Tab 12]. Abbreviations: Claimant (C), 
Defendants (D1 and D2), Interested Party (IP). 

1. This is a renewed permission hearing. C pursues Grounds (1) non-

compliance with EIA legislation and (2) failure to consider cumulative 

effectives. C does not pursue the application for a protective costs order; 

public funding was granted on 16 April 2009. There is an argument about 

delay and, should permission be granted, choice of venue. 

2. CB includes C’s statement of facts & grounds and reply note. SB contains 

recent orders, the Acknowledgements of Service, statements & other 

relevant documents. There is an authorities bundle (AB) and skeleton 

arguments. 

3. Suggested pre-reading (45 mins): 

(1) skeletons; 

(2) C’s grounds [CB 8-21] and reply note [22-32]; 

(3) either D1’s grounds or IP’s grounds [SB Tabs 2 or 3]; 

(4) Order of Collins J [SB p. 2], and 

(5) extracts of decision notices [CB 90, 103]. 
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4. C seeks to quash permissions relating to a 23.44 ha industrial site (the 

project) adjacent to the Ffos-y-fran opencast coal mine in Merthyr Tydfil 

described as: 

Continuation of use of Cwmbargoed Disposal Point for the 
duration of related operations at the Ffos-y-fran land reclamation 
scheme and the provision of additional facilities (mineral 
processing and preparation plant, coal washing plant, coal haulage 
vehicle workshop, water storage tank, information and 
advertisement hoardings, coal stacking and preparation facilities 
and other ancillary works). 

[CB 77] 

5. C’s skeleton considers four matters: 

(1) merits of the application; 

(2) consequences of error of law; 

(3) promptness; and 

(4) venue for hearing. 

1 Merits 

6. The claim alleges a failure to comply with the EIA Directive 85/337/EEC 

and/or the EIA Regulations 1999. The Claimant’s case is that D1 and D2 

have erred in law by failing to carry out a comprehensive screening 

assessment for EIA. The failure is stark and affirmed in express terms by 

D2 [CB 90, 103, 117]. 

7. Later statements on behalf of D1 and D2 [SB 47, 50] that they did consider 

whether EIA was required contradict: (a) the earlier written statements, 

and (b) the explanation given to C on 10 September 2009 [CB 34]. In any 

event, those statements fail to demonstrate that any assessment met the 

appropriate screening standard in Commission v Italy [2004] C-87/2 that: 

44. … no project likely to have significant effects on the 
environment, should be exempt from assessment, unless the 
specific project excluded could, on the basis of a comprehensive 
screening, be regarded as not being likely to have such effect. 

[AB Tab 6] 
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8. Further, D1 and D2 have since failed to publish that screening opinion as 

required by Article 4(4) of the Directive [AB Tab 1, p 5] and to the 

detriment of C and others. 

(a) Project lists 

9. Ds say that the project does not fall within the lists under paragraphs 2(e), 

10(b) or 13 of Annex 2 of the Directive (Sch 2 in the EIA Regulations 

1999) and therefore the EIA regime does not apply. 

10. C submits [CB10] that when adopting the approach to EIA matters 

required by the European Courts of ‘wide scope and broad purpose’, the 

conclusion has to be that this project must fall within Annex/Sch 2. For 

instance, para 28 of Ecologistas en Accion v Madrid [2008] C-142/07 

states that: 

… The Court has stated on numerous occasions that the scope 
of Directive 85/337 and the amended directive is very wide. … 
It would, therefore, be contrary to the very purpose of the 
amended directive to allow any urban road project to fall 
outside its scope solely on the ground that that directive does 
not expressly mention among the projects list in Annexes I and 
II those concerning that kind of road. [AB Tab 9] 

11. Moreover, Government guidance is cautious of any restriction to the EIA 

regime stating that: 

The messages are clear 

First, the Directive is not open to narrow interpretation. The 
UK Courts will interpret the Directive in the European sense - 
i.e. as having wide scope and broad purpose. 

Second, do not assume a project is excluded simply because it 
is not expressly mentioned in either the Directive or the 
Regulations. 

[AB Tab 5, p 3] 

12. C maintains the projects fall within either paragraphs 2(e), 10(b) or 13 of 

Annex 2 of the Directive (Sch 2 of the Regulations). 
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(a) Paragraph 2(e) relating to ‘surface industrial installations for the 

extraction of coal …’ [AB Tab 2, p 58] describes this project precisely. 

Paragraph 2(e) is without qualification, save for the 0.5 hectare 

threshold in Sch 2. Applying the wide scope and broad purpose 

required by the ECJ in Ecologistas it would be astonishing to exclude 

the Cwmbargoed project. Moreover, the narrow interpretation of para 

2(e) alleged by the opposing parties would be unduly restrictive for a 

number of other projects. It would, for instance, exclude all 

underground aspects of deepshaft coal mining for which environmental 

impacts are likely to be significant. 

(b) The projects could also fall within paragraph 10(b) of Sch 2 relating to 

‘urban development projects’ [AB Tab 2, p 61. Again, a wide scope is 

applied to this list. In Goodman v LB Lewisham [2008] EWCA Civ 

140, Buxton LJ explained that: 

13 … “Infrastructure project” and “urban development 
project” are terms of wide ambit, … “infrastructure” goes 
wider, indeed far wider, than the normal understanding, … 

24. The words “including the construction of shopping 
centres and car parks, sports stadiums, leisure centres and 
multiplex cinemas” are not words of limitation but of 
description which emphasises the wide ambit encompassed 
by “urban development projects” …  

[AB Tab 11] 

 This approach is affirmed in Government guidance, highlighting that a 

common project that frequently requires EIA is housing, but that this is 

not listed at all in the Directive or Regulations [AB Tab 5, page 3]. 

(c) Finally, the project may be regarded as an extension to the main 

opencast operations under paragraph 13 of Sch. 2. The Regulations 

suggest how to carry out screening for extensions to Sch 1 projects. 

For para 19 (opencast) you look to para 2(a), and the extension should 

include: 
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All development except the construction of building or other 
ancillary structures where the new floorspace does not exceed 
1,000 square metres. [emphasis added] 

[AB Tab 1, p 63] 

The present project considerably exceeds the para 13 threshold. 

13. The wide approach to the EIA project lists is illustrated by, for instance: R 

(oao Kathro) v Rhondda Cynon Taff CBC [2001] EWHC Admin 527, 

school complex in a rural village (para 10(b)), R (Mellor) v Secretary of 

State ECJ [2009] ECJ, a secure hospital in a rural area at the edge of the 

Nidderdale AONB (para 10(b)); [AB Tab. 17] and Berkeley v Secretary of 

State [2001] AC 603listed building demolition, residential and associated 

development (para 10(b)) [AB Tab. 11]. 

(b) The correct approach to comprehensive screening 

14. EU Guidance on Screening (2001) sets out how to approach screening [AB 

Tab 3, fig. 2 and para B4]. In outline, a screening opinion for this type of 

project must include a case-by-case assessment which must then apply the 

criteria in Annex III of the Directive [AB Tab 1, p 15] (Sch 3 of the Regs). 

15. The approach by D1 and D2 was that screening did not need to be carried 

on. In doing so, they have failed to even engage the EIA legislation and 

that this is a simple but substantial error of law. 

16. C submits that the error is serious because the project will have significant 

environmental effects see, for instance, the conditions to the permission 

[CB 109]. The direct concern of C being the ability of IP to increase 

annual coal extraction from between 0.75 and 1 million tonnes to up to 1.5 

million tonnes [CB 18-20] and the consequent noise and air pollution. 

17. Even if the project did not fall within a specific list, which is denied, EIA 

screening requires D to assess whether the proposals will have a 

significant effect on the environment. C’s case is, however, that it is 
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unnecessary to look that far along the EIA process to establish error of 

law. 

(c) Cumulative effects 

18. C submits that D1 and D2 have also failed to consider the cumulative 

effect of the project and the proposed variation of Condition 37 of the 

opencast permission to transport up to 100,000 tonnes of coal by road 

instead of rail. C contends that it was artificial to determine the 

Cwmbargoed project in isolation; see e.g. para 44 of Ecologistas [AB Tab 

9] and para 45, Paul Abraham v Region Wallone [2008] C-2/07 [AB Tab 

8]. 

19. Ds claim that the project site has been operating for a number of years as a 

coal site and that it is nothing to do with the opencast. Yet this contradicts 

the planning application title [CB 77]. 

2 Consequences of legal error  

20. The consequence of failing to carry out a screening opinion is serious. D1 

and D2 have not tested whether or not this project is ‘EIA development’ 

and therefore subject to EIA. They have excluded the broad purpose of the 

Directive explained by Lord Hoffman in Berkeley v Secretary of State 

[2001] AC 603 at 615: 

I said in R v North Yorkshire CC ex p Brown [2000] 1 AC 387, 
404 that the purpose of the Directive was “to ensure that 
planning decisions are made on the basis of full information”. 
This was a concise statement, adequate in its context, but 
which needs for present purposes to be filled out. The Directive 
requires not merely that the planning authority should have the 
necessary information, but that is should have been obtained by 
means of a particular procedure, namely that of an EIA. And an 
essential element in this procedure is that what the Regulations 
call the “environmental statement” by the developer should 
have been “made available to the public” and that the public 
should have been “given the opportunity to express an opinion” 
in accordance with article 6(2) of the Directive.” 

[AB Tab 10] 
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21. The problems directly concerning C are an increase in dust and noise 

problems arising from main opencast operations. The problems are 

highlighted in the summary complaints received by D [SB 67-73]. The IP 

has yet to disclose details of the dust, noise and other problems [SB 91-2]. 

That there will be an increase is identified in the IP’s planning application 

and the increase in annual coal extraction from between 750,00-1,000,000 

tonnes to up to 1,500,000 tonnes from the opencast operations [CB 184]. 

Importantly, an EIA would consider the impacts, including any indirect 

and secondary impacts, and should propose preventive measures, 

mitigation or at the very least remedial measures to those impacts. 

3 Promptness 

22. C resists the allegation of delay. The earliest C knew of any of the 

decisions for the project was 10 September 2009. From then on C acted 

promptly, with the pre-action protocol being complied with, the claim 

being issued less than seven weeks later, and the detailed claim and 

documents being served soon after. 

23. During the pre-action stage, C was content not to bring proceedings in her 

name but to allow others residents to proceed. But for the pressure from 

the opposing parties this would have been the case [CB 338-340]. When 

others feared taking proceedings, C agreed to do so. If permission were 

refused on the basis of delay then this would be contrary to Article 10a of 

the EIA Directive and that proceedings should be fair and equitable. It is 

also likely to breach Article 3(8) of the Aarhus Convention 1998 and that 

‘each Party shall ensure that persons exercising their rights in conformity 

with the provisions of this Convention shall not be penalized, persecuted 

or harassed in any way for their involvement.’ 

24. The opposing parties rely upon Finn-Kelcey v Milton Keynes Council 

[2008] EWCA Civ 1067 [AB Tab 17]. C’s case is not inconsistent with 

that. In particular, the statements of Keene LJ at para 25 that ‘what 

satisfies the requirement of promptness will vary from case to case’ and 
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whether the claim was filed promptly ‘depends on all the relevant 

circumstances’. 

25. The relevant circumstances in this case are that: 

(a)  at the date the claim was issued the IP had not complied with the 

conditions precedent for the July 2007 permissions [CB 43-44]; 

(b) in any event, the plans to be submitted under the conditions precedent 

may be subject to EIA screening: (see the comments of Mr Justice 

Crane R (Anderson) v Bradford MDC [2006] EWHC 3344 (Admin), 

paras 65 & 67 [AB, Tab 14] and the subsequent comments by the 

Government in amending the EIA Regulations 1999 [CB 448]; 

(c) in failing to carry out screening opinions for the earlier decisions D1 

and D2 are under an obligation to remedy that failure in EU law, paras 

64-66, Wells v Secretary of State [2004] C-201/02 [AB Tab 12]; 

(d) the opposing parties had collectively failed to inform C and many other 

residents, including those attending the IP’s Liaison Committee about 

the planning proposals or decisions; 

(e)  C has had difficulty in seeking disclosure of certain documents from 

the opposing parties and that this has not helped progress the case [CB 

383]; and 

(f) none of the opposing parties have been prejudiced by any purported 

delay. 

26. If the Court concludes that C has issued out of time, then relying upon the 

circumstances set out above she will seek permission to challenge those 

permissions out of time. 

27. The overall position is that the requirement of promptness should not be 

interpreted or applied in a way that places those of limited means who are 
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affected by proposed development in an unrealistically onerous position as 

regards bringing a challenge to the grant of planning permission. 

28. If the court has residual concerns about prejudice or delay; C seeks 

permission for an expedited hearing. However, it is noted that no party 

has, to date, requested that the matter be expedited. 

29. In all the circumstances there is no sufficient reason to refuse permission 

on timing grounds if the court finds Ground (1) and/or (2) arguable on the 

merits. 

4 Venue 

30. C resists the opposing parties request to hear the matter in Cardiff. The 

reasons are set out in the summary reply [CB 28-9] and that (a) C does not 

consider that she will have a fair trial and (b) that a trial in the locality will 

increase the stress, anxiety and tension for C and other members of the 

public concerned. Transfer to Cardiff has been considered in earlier 

proceedings with the Court concluding that the matter remain in London 

[CB 330/1-4]]. 

31. Cs concerns are justified. Two days after C informed the Court and the 

parties that she was renewing her permission application, IP issued a press 

release [SB 82-83] and that was then mis-reported [CB86]. Again, this 

may be regarded as being contrary to Article 3(8) of the Aarhus 

Convention. 

32. In the circumstances, C seeks an order that the matter be heard in London. 

 

Dr Paul Stookes 

Richard Buxton Environmental & Public Law 

29 April 2009 

pstookes@richardbuxton.co.uk 
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IN THE ADMINISTRATIVE COURT  CO/10241/2008 
 
BETWEEN: 

R (oao ELIZABETH CONDRON) 
Claimant 

and 
 

(1) MERTHYR TYDFIL COUNTY BOROUGH COUNCIL 
(2) CAERPHILLY COUNTY BOROUGH COUNCIL 

Defendants 
MILLER ARGENT (SOUTH WALES) LTD 

Interested Party 
 

_________________________ 
 

SUBMISSIONS ON COSTS 
_________________________ 

 
 

Any documents referred to are contained in the accompanying bundle, e.g. [1] or in the main 
Claim Bundle e.g. [CB 338]. 

 
 

1. On 1 May 2009, Mr Justice Beatson refused the Claimant’s application for 

permission to move for judicial review and further ordered that the parties 

submit representation on costs as follows: 

(a) The Claimant to make a submission with 7 days from today and the 

Respondent to reply 7 days thereafter. 

(b) Each party being limited to 15 pages. 

2. The Respondent includes the 1st and 2nd Defendants; an application for an 

order for the Interested Party’s costs being refused. The Defendants asked 

for an order that the Claimant pay their costs of the proceedings. If not for 

all of them, then those costs up to the grant of public funding on 16 April 

2009. The Claimant has not received the final costs summary handed to the 

Court, however to 29th April 2009, the 1st Defendant’s summary costs 

totalled £5,720; the 2nd Defendant’s £5,186.26.  

3. The Claimant resists the application for costs and makes three submissions: 

(1) That there should be no order for costs. 
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(2) Alternatively, but without prejudice to point (1), that any costs should be 

limited to those reasonably incurred in filing and serving an 

Acknowledgement of Service in the form anticipated by the Civil 

Procedure Rules (CPR). 

(3) Further, if point (1) is not accepted that, in any event, any costs order 

should be limited by the term that it not be enforced without leave of the 

Court, and that such an order should apply to the costs of the whole of 

the proceedings. 

 

1 No order for costs 

4. The Claimant submits that following refusal of permission there should be 

no order for costs in terms of the Defendant’s costs. The matter is a 

paradigm environmental case to which Article 10a of the EIA Directive 

and Art. 9 (3) and (4) of the Aarhus Convention 1998 apply. Article 10a 

provides that the public concerned should have access to a review 

procedure, including judicial review that is ‘fair, equitable, timely and not 

prohibitively expensive’[1]. The Aarhus Convention 1998 has similar 

provisions. [6] 

5. The Claimant submits that any order that she should pay the Defendants 

costs would be prohibitively expensive, unfair and inequitable in all the 

circumstances, including her financial position, and so contrary to the 

Directive and the Convention. 

6. The Claimant further submits that added to the prohibitive expense rule 

under the Directive and Convention, this is a public law case in which 

there should properly be no order for costs. In Davey v Aylesbury Vale DC 

[2007] EWCA 1166, Lord Justice Sedley provided guidelines on costs 

when a successful Defendant submitted an Acknowledgement of Service 

including that: 
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“15. Planning cases tend also to lie on or near the boundary 
between private or commercial judicial review and public interest 
litigation. Many including the present one, straddle it: they are 
brought by a personally interested individual, typically a 
neighbouring landowner or occupier, but raise issues of local or 
general environmental concern.  [17] 

… 

20. … Absent some fine-tuning, the position is as described by 
Collins J in R (Thurman and Earle) v LB Lewisham 
(CO/2806/2003): 

“The costs of dealing with a threatened claim are 
generally irrecoverable unless a claim is made, gets 
permission and eventually the claimant loses.” 

21. Taking the same approach, these seem to me to be the 
appropriate guidelines dealing with the present problem. They 
should be read subject to the caveats set out in the judgment of the 
Master of the Rolls.  

(1) On conclusion of full judicial review proceedings in a 
defendant’s favour, the nature and purpose of a particular 
claim is relevant to the exercise of the judge’s discretion as to 
costs. In contrast to a judicial review claim brought wholly or 
mainly for commercial or proprietary reasons, a claim 
brought partly or wholly in the public interest, albeit 
unsuccessful, may properly result in a restricted or no order 
for costs. … [18-19] 

7. The Claimant submits that, although she had an interest in the proceedings 

e.g. in asserting a right to participate in the decision-making process, she 

had no commercial or proprietary interest in the decision and so the claim 

could reasonably be said to be taken wholly in the public interest. For this 

reason, the Claimant submits that the correct order on costs should be: 

“(1) That there be no order for costs in respect of the Defendants 

and the Interested Party. 
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(2) That the costs of the Claimant be subject to a detailed 

Community Legal Service funding assessment.” 

 

2 Costs limited to those reasonably related to preparation of the 

Acknowledgement of Service 

8. If the Court is minded to make an order for costs, the Claimant submits 

that, without prejudice to (1) above, any costs should be limited to those 

costs reasonably incurred in the serving of the Acknowledgement of 

Service by the Defendants and that it should not extend to the costs of 

attending a renewal hearing: R (Mount Cook Land Ltd) v Westminster City 

Council [2003] EWCA Civ 1346.  

9. Further, the Claimant submits that any costs should be limited to those that 

should have been incurred serving summary grounds. This is consistent 

with the statement of Lord Justice Carnwath in Ewing v Office of Deputy 

Prime Minister [2005] EWCA Civ 1583 that: 

“41. While I do not of course question the principles established by 
that decision, they must not be applied in a way which seriously 
impedes the right of citizens to access to justice, particularly when 
seeking to protect their environment ...” 

10. And that, consistent with paragraph 43 of Ewing: 

“43. .. the “summary” required under this rule must be contrasted 
with the “detailed grounds for contesting the claim” and the 
supporting “written evidence” which are required following the 
grant of permission (CPR 54.12). ...” [34] 

11. The Defendants did not provide a schedule of costs with the 

Acknowledgement of Service and it should be noted that the 2nd Defendant 

adopted the Grounds prepared by the 1st Defendant. In the circumstances 

the Claimant would seek an order that the costs of both Defendants be 
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summarily assessed in sum of £1,000 not to be enforced without order of 

the Court. 

 

3 Costs not to be enforced without leave of the Court 

12. Section 11 of the Access to Justice Act 1999 provides that, subject to 

exceptions and taking account of all the circumstances of the case, costs 

ordered against an individual in relation to any proceedings should not 

exceed the amount (if any) which is a reasonable one for the Claimant to 

pay [7]. Section 11(4) of the Act provides that regulations may be made 

limiting the circumstances in which an order for costs may be enforced 

against such a party. The Community Legal Service (Cost Protection) 

Regulations 2000 No. 824 (CLS Regulations 2000) are enacted under this 

section. 

13. The Claimant submits that the purpose of the legislation is to facilitate 

access to justice. It was introduced as part of the reforms under the 

Modernising Justice White Paper. The Government relies upon the public 

funding element of the legislation to meet its obligations under the Aarhus 

Convention. The Government’s Aarhus Convention Implementation 

Report (Jan 2008) states at paragraph 2, page 28 that: 

Public funding (formerly civil legal aid) is available for 
environmental cases and judicial review, subject to the statutory 
tests of the applicant’s means and merits of the case and where 
no alternative source of funding is available. This enables us to 
target resources towards those who need them the most. [42] 

14. The Claimant submits that any person who cannot afford to pay a costs 

order should not be ordered to do so. In circumstances where she has 

always been financially eligible to receive public funding but has not, in 

fact, been in receipt of it, the protection afforded by the s 11 should 

nevertheless apply to the whole proceedings. To be otherwise would 

produce the unfair position, as could arise in this case, where the Claimant 
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cannot afford to pay a costs order but where the legislation recognises that 

such an order should not be enforced. 

15. Regulation 3 of the CLS Regulations 2000 accepts this approach. It 

provides that where a client receives Legal Help but later receives Legal 

Representation in respect of the same dispute the cost protection afforded 

by s 11(1) of the AJA 1999 shall apply to the costs incurred by the 

receiving party both before the commencement of and during the 

proceedings which the certificate relates [10]. 

16. In the present case, the Claimant had received Legal Help since September 

2008 and so the costs protection of s 11 of the Access to Justice Act 1999 

should apply. Moreover, the Claimant had applied for public funding to 

proceed with the matter prior to the commencement of proceedings. 

Paragraph 6 of the 2nd statement of Paul Stookes of 4 December 2008 

explained that that application for funding was refused on 1 December 

2008 [CB 36]. Paragraph 13 of the statement affirmed the Claimant’s 

financial position [CB 39]. 

17. The Claimant therefore resists any submission that the Defendant is 

entitled to its costs prior to the grant of public funding prior to 16 April 

2009. The practical reason why s 11(1) applies is that the Claimant cannot 

afford to pay the Defendant’s costs, whether they were incurred before or 

after the grant of public funding. If an order to pay costs were made, this 

would result in the costs in these proceedings being prohibitively 

expensive. This could dissuade a person in a similar situation from 

bringing legal proceedings. This would also result in an inequality of arms 

between parties and unfair limits on access to justice. 

18. In the circumstances, and should the Court make any order for costs 

against the Claimant, the Claimant seeks the conventional costs order 

provisions when a Claimant is in receipt of public funding which are that: 
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“the costs of both Defendants be summarily assessed in the sum of 

£1,000 and paid by the Claimant such order not to be enforced without 

the permission of the Court. 

And it is further ordered that the costs of the Claimant be subject to a 

detailed Community Legal Service funding assessment.” 

19. Finally, concern about costs has been prominent in this case. See, for 

instance the 1st Defendant’s comment of 3 October 2008 [CB 338], the 

replies of 6 and 10 October 2008 [CB 340, 342] and further explanation as 

to the development of the proceedings of 1 December 2008 [CB 366]. The 

Claimant submits that the 1st Defendant’s general approach to this case is 

incompatible with Article 3(8) of the Convention that: 

Each Party shall ensure that persons exercising their rights in 
conformity with the provisions of this Convention shall not be 
penalized, persecuted or harassed in any way for their involvement. 
This provision shall not affect the powers of national courts to 
award reasonable costs in judicial proceedings. [4] 

20. What is reasonable in these proceedings is no order for cost. Accordingly, 

the Claimant seeks an order that there be no order for costs in the terms set 

out in paragraph 7 above. If the Court is minded to make a costs order, the 

Claimant seeks an order in the terms contained in paragraph 18. 

Paul Stookes 

Richard Buxton Environmental & Public Law 

8 May 2009 

pstookes@richardbuxton.co.uk 
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IN THE COURT OF APPEAL (CIVIL DIVISION) CO/10241/2008 
(On appeal from the Administrative Court 
Mr Justice Beatson) 
 
BETWEEN: 

ELIZABETH CONDRON 
Appellant 

and 
 

(1) MERTHYR TYDFIL COUNTY BOROUGH COUNCIL 
(2) CAERPHILLY COUNTY BOROUGH COUNCIL 

(3) MILLER AGENT (SOUTH WALES) LTD 
Respondents 

_______________________ 
 

GROUNDS OF APPEAL 
_______________________ 

 

Note: At the date of drafting, the Appellant has requested but not received the transcript of 

judgment. These Grounds are therefore are subject to this. A skeleton argument and appeal bundle 

will follow within 14 days of receipt of the transcript. 

Permission to Appeal 

1. Pursuant to CPR 52.3(6) permission may be granted for an appeal to the 

Court of Appeal where: 

(a) the court considers that the appeal has a real prospect of success, or 

(b) there is some other compelling reason for the Court of Appeal to hear it. 

 Both circumstances are relied on in this case. 

2. The Appellant seeks permission to appeal the order of Mr Justice Beatson of 

1 May 2009 refusing the Appellant permission to apply for judicial review 

for the failure by the 1st and 2nd Respondents to comply with the EIA 

Directive 85/337/EEC. In particular: 

(1)  that they failed to carry out a comprehensive screening opinion to 

assess whether planning permissions for the development and 

continued use of the Cwmbargoed Disposal Point (the project) should 

be subject to environmental impact assessment (EIA); and 
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(2)  that they failed to consider the cumulative effects of the project with a 

proposal to vary Condition 37 of a 2005 permission to extract 10.8 

million tonnes of coal by way of opencast mining from the related 

Ffos-y-fran project. 

3. The Appellant raises five grounds of appeal: 

1 The obligation under the EIA Directive 85/337/EC 

4. Article 2(1) of the Directive places an obligation on the Respondents to 

ensure that before development consent is given they shall adopt all 

measures necessary that “projects likely to have significant effects on the 

environment by virtue, inter alia, of their nature, size or location are made 

subject to an assessment with regard to their effects.” 

5. For projects listed in Annex II of the Directive, Article 4(2) requires the 

Respondents to determine whether they shall be made subject to EIA. The 

learned Judge erred in concluding that the 1st and 2nd Respondents approach 

to EIA screening was not arguably an error of law, where (a) the 2nd 

Respondent had stated, in express terms, that it had not carried out the 

Article 4(2) assessment and, (b) the 1st Respondent had confirmed in a 

meeting that it had not carried the Article 4(2) assessment. 

(2) Error of approach to ‘wide scope and broad purpose’  

6. The learned Judge held that the Cwmbargoed project did not fall within 

Annex II of the EIA Directive 85/337/EC and that therefore the Directive 

did not apply. The Judge referred to European Court of Justice (ECJ) 

judgments but sought to unduly confine their application when assessing the 

Cwmbargoed project. This approach was contrary ‘wide scope and broad 

purpose’ promoted by the ECJ. See for instance Ecologistas en Accion v 

Madrid [2008] C-142/07) that: 

28 … The Court has stated on numerous occasions that the scope 
of Directive 85/337 and the amended directive is very wide. …” 
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7. Further, the learned Judge erred by failing to refer to national guidance in 

relation to lists of projects referred to at paragraph 11 of the Claimant’s 

skeleton and highlighted at the permission hearing which states: 

The messages are clear 

First, the Directive is not open to narrow interpretation. The UK 
Courts will interpret the Directive in the European sense - i.e. as 
having wide scope and broad purpose. 

Second, do not assume a project is excluded simply because it is 
not expressly mentioned in either the Directive or the Regulations. 

8. Moreover, the learned Judge referred to but did not appear to apply the 

principle in Commission v Italy [2004] C-87/2 that: 

44. … no project likely to have significant effects on the 
environment, should be exempt from assessment, unless the 
specific project excluded could, on the basis of a comprehensive 
screening, be regarded as not being likely to have such effect. 

9. It is arguable that the 1st and 2nd Respondents erred by stating that there was 

no need to carry out a screening opinion and that the learned Judge erred by 

not concluding the same. 

(3) Cumulative, indirect and secondary effects of the project 

10. The learned Judge concluded that there was not likely to be significant 

impacts from the Cwmbargoed project because it had been used as a coal 

disposal point for some considerable time. The learned Judge erred by 

failing to take into account that the Appellant’s concerns were not so much 

of the impacts at the site itself but the indirect, secondary and other impacts 

likely to arise from the adjacent opencast operations. Annex III of the 

Directive requires the screening assessment to consider, among other things, 

‘the cumulation with other projects’. Under Annex IV of the Directive, the 

EIA would be required to cover any ‘indirect, secondary and cumulative 

effects.’ 
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(4) Failure to provide reasons that no EIA screening was required 

11. The learned Judge erred by not having regard to the fact that the 1st and 2nd 

Respondents failed to provide reasons why an EIA screening opinion was 

not required or, further why an EIA was not required. This obligation is 

contained in Article 4(4) of the EIA Directive. 

(5) Delay and unfairness 

12. On delay, the Judge failed to have regard to the Appellant’s view that 

whether the project should be subject to EIA was a continuing failure that 

the 1st and 2nd Respondents were obliged to remedy in accordance with 

Wells v Secretary of State [2004] C-201/02. 

13. Further, refusing permission on the grounds of delay would be contrary to 

Article 10a of the EIA Directive and that access to justice in environmental 

matters be fair and equitable. 

14. Finally, and without prejudice to the paragraphs 16 and 17 above, the Judge 

failed to consider the alternative position of the Appellant that, should delay 

prevent the application proceeding on permissions of 17 July 2007, the 

application could and should nevertheless proceed for the permissions of 18 

June 2008 and 3 September 2008. 

Conclusion 

15. The Appellant submits that there are reasonable prospects that the Court of 

Appeal will find that the 1st and 2nd Respondents failure to carry out a 

comprehensive screening opinion as required by the EIA Directive was 

arguably an error of law. 

16. Moreover, the appeal is one general public importance. Despite being 

contrary to ECJ jurisprudence, the narrow application of the EIA Directive 

by the 1st and 2nd Respondents is common among other environmental 

decision makers, see e.g. R (Baker) v Bath & North East Somerset [2009] 

595 (Admin), Loader v Secretary of State [2008] CO/8617/2007, Millgate v 
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Secretary of State [2008] CO/5448/2007, Thorold v Secretary of State 

[2008] CO/3517/2007, R (Catt) v Brighton & Hove CC [2005] CO/153/2005 

(by consent), R (Goodman) v LB Lewisham [2003] EWCA Civ 140 and R 

(Lebus) v Sth Cambs DC [2002] EWHC 2009 Admin. It is something that 

should be clarified by the Court of Appeal in the interest of all parties 

interested in environmental matters. 

17. In all the circumstances, the Appellant seeks permission to appeal the 

decision of Mr Justice Beatson of 1st May 2009. 

Paul Stookes 

Richard Buxton Environmental & Public Law 

7 May 2009 
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Merthyr Tydfil CBC 
Ty Keir Hardie 
Ave. de Clichy 
Merthyr Tydfil 
 
 
Attn: Geraint Morgan 
 
Your ref. GM/PLA 217 
 
Our ref. PS/CND-4 
 
 
14 May 2009 
 
Dear Sirs 
 
Proposed judicial review of grant of public funding to Elizabeth Condron 
 
Thank you for sending a copy of your letter to the Legal Services Commission of 13 
May 2009. 
 
We are instructed on behalf of Mrs Condron in this matter and would be grateful if all 
further communication in this matter could be with us. 
 
We reserve the right to reply in detail over the next few days but wish to point out the 
following in the interim. 
 
1. That the Council and all other parties were advised in the Claimant’s Summary 

Reply to Grounds of Defence of 4 December 2008 that; 
 

“22. The Claimant applied for public funding and has been refused on 
appeal on 1st December 2008. The LSC concluded that the costs-benefit 
criteria enabled them to dismiss the application. The Claimant is 
challenging this decision. It raises a fundamental point in terms of access to 
justice, where someone who has satisfied the means and merits test is 
nonetheless prevented from benefiting from public funding.” 

 
2. The parties were also advised in the 2nd witness statement of Paul Stookes of 4 

December 2008 that: 
 

“6. The Claimant applied for public funding. This was refused on appeal on 
1st December 2008 on the basis that the costs-benefit criteria under funding 
code 7.4.6 conferred discretion upon the LSC to do so. The Claimant is 
challenging this decision. It raises a fundamental point in terms of access to 
justice, where an applicant who has satisfied the means and merits test is 
nonetheless prevented from benefiting from public funding.” 
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3.  The order of Collins J’s order of 9 March 2009, as attached to your letter, was sent 
to the Commission by e-mail on 5 April 2009 along with the renewal application 
and note to the Funding Review Committee (FRC). It was acknowledged by return 
of e-mail on 6 April 2009. 

 
4.  The order of Collins J of 9 March 2009 was considered at the FRC meeting of 14 

April 2009. The correspondence from Merthyr Council, Caerphilly Council and DLA 
Piper was also before the committee. 

 
Yours faithfully 
 
  
 
 
Richard Buxton 
 
cc Caerphilly CBC 
 DLA Piper (for Miller Argent (South Wales) Ltd) 
 Legal Services Commission 
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Merthyr Tydfil CBC 
Ty Keir Hardie 
Ave. de Clichy 
Merthyr Tydfil 
 
 
Attn: Geraint Morgan 
 
Your ref. GM/PLA 217 
 
Our ref. PS/CND-4 
 
also by e-mail. Geraint.morgan@merthyr.gov.uk 
 
27 May 2009 
 
Dear Sirs 
 
Proposed judicial review of grant of public funding to Elizabeth Condron 
 
We write further to our letter of 14 May 2009. Having considered the matter further we 
still cannot identify any error of law by the LSC in determining the funding application 
for Mrs Condron (the applicant). There are a series of statements under the heading 
‘The Grounds of Challenge’ in your letter of 13 May 2009. We respond to these where 
relevant. 
 
 
3.  This statement is incorrect. The Councils and the Interested Party were made 

aware of further representations in relation to the applicant’s funding application; in 
the Summary Reply to Grounds of Defence and the 2nd statement of Paul Stookes, 
both of 4 December 2008. This is explained fully in our letter of 14 May 2009. 

 
5.  That Collins J refused permission is not disputed. However, we maintain that he 

erred in law in his decision. 
 
7. The applicant disputed the findings of Collins J and renewed the application for 

permission on 11 March 2009. 
 
9. Mr Justice Beatson has erred in law. The applicant has renewed her application for 

permission to the Court of Appeal. The Grounds of Appeal have been filed and 
served on all the parties. The LSC has been sent a copy of the Grounds of Appeal. 

 
10. The LSC’s decision of 16 April 2009 is not perverse. It took account of all the 

relevant matters relating to the substantive challenge by the applicant and reached 
its conclusion. It was a decision it was entitled to reach. 

 
11. Neither the Councils nor the Interested Party had any right or even a legitimate 

expectation to be further consulted in relation to Mrs Condron’s application for 
funding. They had no right to be consulted in the first place. In any event, the 
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Councils and the Interested Party were advised of the updated position and their 
representations were before the LSC in reaching its decision. 

 
12. The decision of Collins J of 9 March 2009 was before the LSC and was discussed. 
 
We strongly object to the Councils’ proposed judicial review. It is another example of 
Merthyr Council using the issue of costs to try and prevent the applicant, and other 
residents, access to justice. 
 
We remain of the view that the Councils decisions in the substantive action are 
unlawful. The Councils are however seeking to embark on unmeritorious satellite 
litigation. Their actions are also contrary to Article 3(8) of the Aarhus Convention 1998 
and that “persons exercising their rights in conformity with the provisions of this 
Convention shall not be penalized, persecuted or harassed in any way for their 
involvement.” 
 
Yours faithfully 
 
 
 
Richard Buxton 
 
cc Caerphilly CBC (richag@caerphilly.gov.uk) 
 DLA Piper (for Miller Argent (South Wales) Ltd) (Emily.Williams@dlapiper.com) 
 Legal Services Commission (Hugh.Jarrett@legalservices.gov.uk) 

 265

mailto:richag@caerphilly.gov.uk


66



67




