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Dear Sirs  
COMPLAINT TO AARHUS COMPLIANCE COMMITTEE CONCERNING COMPLIANCE BY THE UNITED KINGDOM IN CONNECTION WITH THE ABERDEEN WESTERN PERIPHERAL ROUTE: ACCC/C/2009/38

OUR CLIENTS: ROADSENSE

There are a number of aspects of the complaint by Road Sense which require further consideration and updating. 
Firstly, there have been two recent decisions, one by the Scottish Information Commissioner and the other by the Compliance Committee itself, which have a bearing on the case and which support aspects of the complaint.  
In addition, the Committee will recall that the issue of the original consultation on the Aberdeen Western Peripheral Route (AWPR) was a matter of some discussion at the hearing before the Compliance Committee.  The issue was whether there had been initial consultation on the decision to construct the AWPR.  We have recovered documents through Freedom of Information requests that indicate there was a failure to consult the public on the initial decision to construct the AWPR.  
We hope that the Committee will take these three additional considerations into account in considering our case.  We provide details below.

1. Decision by the Scottish Information Commissioner

The first change in circumstance relates to the decision from the Scottish Information Commissioner in connection with the request from Dr A D Hawkins to Scottish Natural Heritage (SNH) seeking environmental information relating to the River Dee Special Area of Conservation (SAC), and particularly the state of freshwater pearl mussels.  During a recent investigation by the Information Commissioner SNH agreed to reconsider its approach to this request; it now no longer seeks to withhold information that had been previously withheld. 

In the attached decision, sent out by the Information Commissioner on the 25th May 2010, the Commissioner finds that SNH failed to deal with Dr Hawkins’ request for information fully in accordance with the Environmental Information Regulations. He concludes that SNH failed to comply with its duty to provide advice and assistance to Dr Hawkins in this case. The Commissioner now requires SNH to provide the withheld information to Dr Hawkins, subject to the removal of some information on the detailed positions of freshwater pearl mussels.  
In our submission to the Compliance Committee we argued that by proposing to construct a major new road across the River Dee Special Area of Conservation the Scottish Government was exposing the pearl mussel population to risk.  Dr Hawkins and his Road Sense colleagues wished to present a risk assessment for pearl mussels in the Dee at the Public Inquiry into the AWPR.  However, that opportunity was denied by a refusal on the part of SNH to release information on the locations and characteristics of the pearl mussel populations in the Dee.  As a result, the actions proposed by the Scottish Government could not be assessed or commented upon at the Public Inquiry.  During the public inquiry Dr Hawkins was criticised by the Advocate for Transport Scotland on the grounds that he had presented no evidence to demonstrate risk to mussels.

It is now evident that by withholding information on freshwater pearl mussels, contrary to the requirements of the Environmental Information Regulations (which implement some of the requirements of the Aarhus Convention) the case presented by Dr Hawkins and his colleagues at the Public Inquiry was seriously impeded by a failure by SNH, an agency of the Scottish Government, to provide relevant environmental information.

We respectful submit that the decision by the Scottish Information Commissioner demonstrates that there was a breach of the Aarhus Convention by the Scottish Government and its conservation advisers, and that this breach prevented arguments being presented against the construction of the AWPR – a road which has now been approved by the Scottish Government.  By failing to provide adequate and accurate environmental information the Scottish Government adversely affected the ability of the public to oppose a public decision with major adverse effects upon the environment and in breach of the Convention. 
We attach a copy of the Scottish Information Commissioner’s decision as Appendix 1 to this letter.
2. Access to justice
The second change in circumstance relates to access to justice issues.  There are two developments.  Firstly, the Committee has issued draft findings with respect to Case ACCC/C/2008/33.  That communication alleged lack of compliance by the United Kingdom with its obligations under the Aarhus Convention with respect to a government licence issued to the Port of Tyne.  The allegations of non-compliance related to the lack of substantive review in procedures for judicial review, the prohibitively expensive costs of judicial review proceedings, the lack of rights of action against private individuals for breaches of environmental laws and the restrictive time limits for judicial review.  Secondly, Road Sense has raised court proceedings to challenge to the Scottish Government’s decision to confirm the road orders regarding the AWPR.  The Committee may recall this was the subject of some discussion at the hearing.  The Scottish Government’s written answers to that challenge have now been lodged, and there are a number of aspects of the case which raise similar issues to the Committee’s draft findings in case ACCC/C/2008/33.
We would be grateful if the Committee does consider the question of access to justice in Scotland, even although we appreciate that at first glance, the Committee may take the view that having ruled in case ACCC/C/2008/33 the position for the UK should be clear and it is not necessary to consider the particular position in Scotland.  That is not the case.  Case ACCC/C/2008/33 related to England & Wales only, and although there are some similarities, in our submission the position in Scotland is significantly worst in compliance with Article 9, and this merits individual consideration by the Committee.

In addition, Scotland has it own legal system.  The Act of Union of 1707 preserved Scotland’s legal system.  Even before devolution of powers to the Scottish Government and Parliament in 1998 under the Scotland Act, the Scottish legal system operated separately from that in England and Wales.  In other words, scrutiny of the Scottish legal system is justified.
We submit that in Scotland, as well as in England & Wales, Article 9 of the Convention has not been implemented.  We maintain that the Committees findings in case ACCC/C/2008/33 apply also in our case.  That is: 

· By failing to ensure that the costs for court procedures subject to article 9 are not prohibitively expensive, and in particular by the absence of any clear legally binding directions from the legislature or judiciary to this effect, there is no compliance in Scotland with Article 9, paragraph 4.

· The system as a whole does not operate as “to remove or reduce financial barriers to access to justice”, as Article 9, paragraph 5, of the Convention requires a Party to the Convention to consider.

· By not having taken the necessary legislative, regulatory and other measures to establish a clear, transparent and consistent framework to implement Article 9, paragraph 4 of the Convention, there is no compliance with Article 3, paragraph 1. 

There are also issue regarding the scope of the appeal open to Road Sense and the scope of the matters that the court can consider.  Lastly there is an issue with whether Road Sense are recognised as having the right to bring the action.  

There are therefore three headings under access to justice: (a) the expense/costs of the appeal (b) the scope of the appeal and (c) the categories of person recognised as having the right to bring the action in Scotland.
(a) The expenses/costs of the appeal

Scotland has a similar system to England in relation to costs (called expenses in Scotland) following success.  The court has discretion in this decision, but it would be unusual for expenses not to be granted against an unsuccessful party.  

There were three mechanisms that the UK relied upon to show that costs were not prohibitively expensive in relation to court actions.  The first was the availability of legal aid.  The second was the use of Protective Costs Orders.  The third was the availability of legal expenses insurance.  We would like to draw the Committee’s attention to the relevance of each of these issues in a Scottish context.

Dealing with legal aid, Road Sense are not entitled to apply for legal aid as a group.  Their Chair, Mr William Walton has been named in the action as Road Sense’s representative.  His earnings take him over the limits for legal aid eligibility, but in any event, even if he was financially eligible, the Scottish Legal Aid Board would refuse his application on the basis of Regulation 15 of the Civil Legal Aid (Scotland) Regulations 2002.  This regulation effectively prevents legal aid being granted in circumstances where there is a wider public interest, and for any cases where it is seen there is a joint interest.  For an example of this regulation in operation, we would refer the Committee to the case of McGinty v Scottish Ministers [2010] CSOH 5 (also referred to below) where Mr McGinty was refused legal aid due to the wider public interest of the case.  We attach a copy as Appendix 2 to this letter.
In relation to Protective Costs Orders (referred to as Protective Expenses Orders), only one has been granted in Scotland to date (McGinty v Scottish Ministers 2010 CSOH 5).  The order was granted with a cap of £30,000.  Mr McGinty’s legal fees to obtain the order were in excess of £10,000.  He was only able to proceed with wider donations having been made by others including various ngos to that point.  That particular challenge concerned a proposal for a new coal-fired power station on a sensitive environmentally designated site.  In other words, the case was unusual in terms of the breadth of interests who were prepared to fund the case to that point.  It should be noted that future funding of the case remains uncertain.

In relation to legal expenses insurance, there is effectively no market in Scotland for legal expenses insurance.  We understand that it is rare to obtain legal expenses insurance for judicial review cases in England due to the inherent uncertainties of judicial review cases.

The mechanisms that the UK Government relied upon do not therefore operate in Scotland, with the limited exception of one grant of a Protective Expenses Order, which arguably does not assist given the extremely high level of the cap.
(b) Scope of the appeal

In relation to the scope of the appeal, we submit that the scope is so restrictive that it does not comply with Article 9 appeal is restricted in its capacity to consider the merits of the decision.    Effectively the court’s role is not to examine the merits of the proposal (even in the sense of proportionality of decision-making) but rather simply to examine whether the order is within the powers of the Roads (Scotland) Act 1984 or whether any requirement of the Act or regulations of the Act have been complied with.
(c )  Right to bring a challenge
The usual test in Scotland for an action of judicial review is whether the individual has title and interest to sue.  However, as Road Sense are bringing a statutory challenge under the Roads (Scotland) Act 1984, he statutory test is whether Road Sense qualify as an ‘aggrieved person’.

Road Sense are represented through their Chair William Walton.  Road Sense is an unincorporated association in Scots law.  This is a typical structure for a voluntary community organisation.  Unincorporated associations do not have any separate legal personality.  The usual rule in Scotland for unincorporated associations is that an officer-bearer is named on the court papers to represent the association.  

The Scottish Ministers have lodged written Answers to the appeal, indicating that they intend to argue that Road Sense do not have the right to oppose the confirmation of the orders.
In our submission, this is symptomatic of the restrictions placed on whether community groups or individuals have the right to bring challenges to environmental decision-making.   Title and interest is often narrowly defined.  For examples of title and interest restricting pressure groups from taking challenges, we would refer the Committee to the following cases: Scottish Old People’s Welfare Council, Petitioners (1987 SLT 179) & Rape Crisis Centre v the Secretary of State for the Home Department (2000 SC 527).  A review of the Scottish Court system carried out by a Senior Judge Lord Gill in 2009 raised the issue of whether the test in Scots law on title and interest complied with the Convention and with European Community law.  The report concluded that the test of title and interest should be reformed to a single test of sufficient interest.  
No such reforms have yet been carried out.   We attached pages 25 to 29 of the review as Appendix 3, but can provide both Volumes of the Review if the Committee wish.
4. Failure to consult on the decision to implement the AWPR

Contrary to the assurances given in the letter from the UK Government of 19th May 2010, repeated in their letter of 12th July 2010, there was in practice a failure to consult the public on the Integrated Transport System for the North East, subsequently known as the Modern Transport System (MTS).  This Strategy, which proposed the Aberdeen Western Peripheral Route, which subsequently led to the decision by Ministers to build the AWPR, was issued by NESEDP without consultation.  The procedure adopted was to send out questionnaires to a limited number of people, including members of the Aberdeen Chamber of Commerce (known supporters of the route).  An article published in the Aberdeen Press & Journal of 6th October 2000 (p.3) states:

 

"People from across the North-east are being given the opportunity to air their views on a proposed new transport system for the area.  Central to the £247m Modern Transport System (MTS) is the development of a Western Peripheral Route. A random 10,000 households are to receive postal questionnaires today, and a further 2,000 will be sent to members of the Aberdeen Chamber of Commerce on Monday”. 

Road Sense is of the view that the sending out of a questionnaire, the preparation of which was undertaken by the promoters of the route, to people, many of whom were known supporters, does not amount to public consultation.  Despite requests we have not been able to obtain copies of either the questionnaire or the response to it.  Our understanding is that community councils were not consulted, nor were government agencies or bodies such as SNH.
We have previously written to the Compliance committee on this point.  The letter of 12th July 2010 from the UK Government sheds no further light on the alleged ‘public consultation’ and we invite the Committee to ask the UK Government to provide evidence of a fair and open consultation process.

Conclusion

We would therefore be grateful if the Committee could take into account the further information on the issue of environmental information, on access to justice and on the original consultation on the Modern Transport System all as detailed in this letter.

Yours sincerely
Frances McCartney

Solicitor
Patrick Campbell and Co 
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