Patrick Campbell & Co

SOLICITORS AND NOTARIES

	430 Victoria Road

Glasgow G42 8YU

LP3 Queenspark
	Telephone:  0141 423 2222

Fax:  0141 423 2424

email: fm@patrickcampbellsolicitors.co.uk


Patrick Campbell & Co

SOLICITORS AND NOTARIES


	United Nations Economic Commission for Europe

Environment, Housing and Land Management Division

Palais des Nations

CH-1211 Geneva 10

Switzerland 
	Our Ref:
	FM/ES/ROADS/001/1/CI

	
	Your Ref:
	

	
	
	

	
	Date:
	4th June, 2010

	
	
	

	
	
	


Dear Sirs  
COMPLAINT TO AARHUS COMPLIANCE COMMITTEE CONCERNING COMPLIANCE BY THE UNITED KINGDOM IN CONNECTION WITH THE ABERDEEN WESTERN PERIPHERAL ROUTE

ACCC/C/2009/38

OUR CLIENTS: ROADSENSE

We write in respect of two matters.  The first is in relation to the consultation carried out at an early stage of the implementation of the proposals to build a new road around Western Aberdeen.  The second issue concerns the withholding of information concerning the pearl mussel populations in the River Dee, along the line of the route.

Consultation

The Committee may recall that the UK’s position, as stated by their barrister, was that the consultation to comply with Article 6 (4) of the Convention, was the consultation that was carried out on the Modern Transport System.  This was a strategic transport document covering the Aberdeenshire area.  You may recall that RoadSense’s position was that the public inquiry – with its predetermined outcome that there would be a road – could not comply with Article 6 (4).  The UK accepted that the public inquiry was so limited in scope that it did not comply with Article 6 (4) but instead advised that all options were consulted upon by the Modern Transport System consultation.
Following the last hearing, we have lodged a number of Freedom of Information requests.  We lodged a request on 1st April 2010 with Nestrans (the Transport Partnership for Aberdeen City and Aberdeenshire Councils).  They responded on 27th April advising that Nestrans were not responsible for the consultation on the Modern Transport Strategy.  We subsequently lodged Freedom of Information requests with both Aberdeen City Council and Aberdeenshire Council and Transport Scotland.  We received a response from Transport Scotland on 2nd June 2010.
It appears from all the documents we have found on websites and other publically available sources that no consultation was carried out on the southern leg of the proposed route of the route in relation to the Modern Transport System.  It seems there was consultation on the northern leg of the route.  It might be helpful for the Committee to note that most of the perceived benefit of a new road will come to those businesses and individuals living in the northern section of the route.  Put simply, those living in the southern path of the route are less likely to be travelling north.  Most traffic will be heading south of Aberdeen to the Central Belt areas such as Glasgow and Edinburgh.  To this extent, it may well have been perceived to be an easier consultation exercise just to consult with those living in the northern section of the route.
We would refer the Committee to our letter of 31st March where we reported having discussed the matter with Rab Dickson of Nestrans, who could not recall a consultation on the MTS having been carried out for the southern section of the route.  For the avoidance of doubt, the consultation on the northern leg that has been carried out does not appear to have included any information on the crossing of the River Dee, controversial due to its status under the Habitats Directive.

It appears that, at the time of its launch, the Modern Transport System was called the Integrated Transport Strategy.  It appears to have been launched on 15th August 2000.  The information we have been given from Transport Scotland is not clear as to what a ‘launch’ means, and although we are clarifying this with them, it does not appear that the document was put out as a draft for wider comment and public consultation, including consultation as to whether a route around Aberdeen was desirable.
We are advised by Transport Scotland that 10,000 questionnaires were sent to households in Aberdeenshire.  However, there is no breakdown of geographic locality, which is important as there seems to have been no specific consultations on the southern leg.  In addition, the response from Transport Scotland does not give an unequivocal assurance that there was an open consultation – i.e. that there was some degree of publicity to the Integrated Transport Strategy which allowed all individuals (including those not selected to obtain a questionnaire) to give their views.  Consultation must be an open and transparent exercise open to all.  Selecting households to respond to a questionnaire is not a true consultation exercise.  In any event, the outcome to the questionnaires amongst individuals appears to have placed a new by-pass as a low priority (ranked as preference 9 out of 15 options).  

We would ask the Committee to call upon the UK Government to provide specific information on the consultation exercise carried out on the Modern Transport System/Integrated Transport System, including what opportunities were allowed for individuals to respond to a draft of the document, and what steps were taken to draw a draft of the document to the wider public’s attention.
Pearl mussels
We have just received a decision from the Scottish Information Commissioner which is relevant to the case presented by Road Sense against the Scottish and UK Governments.  We attach that decision.  

The decision relates to the request from Dr A D Hawkins to Scottish Natural Heritage (SNH) seeking environmental information relating to the River Dee Special Area of Conservation (SAC), and particularly the state of freshwater pearl mussels.  During the investigation by the Information Commissioner, SNH agreed to reconsider its approach to this request, and it now no longer seeks to withhold some of the information that had previously been withheld. 

In the attached decision, sent out on the 25th May 2010, the Commissioner finds that SNH failed to deal with Dr Hawkins’ request for information fully in accordance with the Environmental Information (Scotland) Regulations 2004. He has concluded that SNH failed to comply with its duty to provide advice and assistance to Dr Hawkins in this case. The Commissioner now requires SNH to provide the withheld information to Dr Hawkins, subject to the removal of some information on the detailed positions of freshwater pearl mussels.

In our submission to the Compliance Committee we argued that by proposing to construct a major new road across the River Dee Special Area of Conservation, the Scottish Government was exposing the pearl mussel population to risk.  Dr Hawkins and his RoadSense colleagues wished to present a risk assessment for pearl mussels in the Dee at the Public Inquiry into the Aberdeen Western Peripheral Route.  However, no such risk assessment could be presented due to the refusal on the part of Scottish Natural Heritage to release information on the locations and characteristics of the pearl mussel populations in the Dee.  As a result, the actions proposed by the Scottish Government could not be assessed or commented upon at the Public Inquiry. Indeed, Dr Hawkins was berated by the Advocate (barrister) for Transport Scotland on the grounds that he had presented no evidence to demonstrate risk to mussels.

It is now evident that by withholding information on freshwater pearl mussels, contrary to the requirements of the Environmental Information (Scotland) Regulations (by which some of the obligations of the Aarhus Convention are implemented) the case presented by Dr Hawkins and his colleagues at the Public Inquiry was seriously impeded.

There is also a more general concern.   By withholding information on the state of freshwater pearl mussels both SNH and the Scottish Government have prevented their lack of action to protect the mussels from being called to account.  Not only have they have failed to act to protect freshwater pearl mussel populations in the River Dee (although they are obliged by the Habitats and Species Directive to take active steps to do so) they have also prevented action being taken by others by withholding information on the mussels.  
The difficulty that we have with the Scottish Information Commissioner’s decision is that again it does not explain why there is a risk to the mussels if the locational data is released.  At paragraph 61 of the decision, SNH are noted to have provided a list of incidents to the Scottish Information Commissioner.  It is not said to what extent these are incidents of river pollution or other unauthorised works (where the presence of pearl mussels is coincidental to the incident) and to what extent the incidents are fishing (where the location data would increase the risks).

We would also draw the Committee’s attention to paragraph 33 of the decision.  The Scottish Information Commissioner notes the offer by Dr Hawkins to sign an undertaking not to reveal the information to others.  The Scottish Information Commissioner notes this is an acceptable practice, which would have been open to SNH.  The information could therefore have been made available to Dr Hawkins on a licensed basis.  We note that SNH have and still refuse to enter into discussions to settle matters in this way.
We respectful submit that the decision by the Scottish Information Commissioner demonstrates that there was – and continues to be - a breach of the Aarhus Convention by the Scottish Government and its conservation advisers, and that this breach prevented arguments being presented against the construction of the Aberdeen Western Peripheral Route.  The road has now been approved by the Scottish Ministers. RoadSense have lodged a statutory appeal to the Court of Session against that decision.

Yours faithfully, 
Frances McCartney

Solicitor
Patrick Campbell and Co 
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