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Dear Mr. Wates, distinguished Members of the AC Compliance Committee,

Thank you for your letter of 8 January 2009 – as a response to our Communication ACCC/C/2008/35 – and providing us with the opportunity to clarify the indicated issues further. 

We are pleased to present for your attention detailed information regarding the case submitted by Caucasus Environmental NGO Network (CENN) on December 16, 2008: Communication to the Aarhus Convention Compliance Committee concerning compliance by Georgia with the provisions of the Convention in connection with decision-making on long-term licenses for forest resources use (Ref. ACCC/C/2008/35). 

This additional information is submitted to the Aarhus Convention Compliance Committee to present specific allegations of non-compliance of decision-making on long-term licenses for forest resources use with the provisions of Aarhus Convention (specifically Article 6, paragraphs 2 and 4). 

We hope the submitted information will be sufficient for the CENN communication Ref. ACCC/C/2008/35 to be considered at the upcoming 23rd Committee meeting scheduled for 31 March - 3 April 2009, in Geneva.

We would also like to stress the importance of considering this case at the meeting. 

The Ministry of Economical Development of Georgia cancelled the auction of special licenses for long term forest use and there is no information on how the government is going to continue this process (whether a new auction will be announced or not, if new conditions in the licensing terms will be introduced or not). In order to influence the governmental decision making process with regards to future steps in this direction, it is very important to bring this case to the attention of the Aarhus Convention Compliance Committee. Therefore, we decided to propose this case at the upcoming 23rd Committee meeting scheduled for 31 March - 3 April 2009, in Geneva (Switzerland).

Below is presented additional information with regards to the Communication to the Aarhus Convention Compliance Committee Concerning compliance by Georgia with the provisions of the convention in connection with decision-making on long-term licenses for forest resources use (Ref. ACCC/C/2008/35)

We thank you in advance for your consideration.

Sincerely,

Nana Janashia 

Executive Director 

Caucasus Environmental NGO Network (CENN) 
Communication to the Aarhus Convention Compliance Committee Concerning compliance by Georgia with the provisions of the Convention in connection with decision-making on long-term licenses for forest resources use (Ref. ACCC/C/2008/35)
I. Information on correspondent submitting the communication

From: Nana Janashia, Executive Director of Caucasus Environmental NGO Network (CENN) 

Permanent address: 27, Betlemi street, Tbilisi, 0105, Georgia 

Phone: 
+995 32 75 19 03/04 

Fax:
+995 32 75 19 05

E-mail:
info@cenn.org
To: Mr. Jeremy Wates, Secretary to the Aarhus Convention United Nations Economic Commission for Europe Environment and Human Settlement Division 
Room 332, Palais des Nationa CH-1211 Geneva 10, Switzerland

Phone: +41 22 917 2384

      Fax: +41 22 907 0107

E-mail: Jeremy.wates@unece.org
Place: Tbilisi, Georgia
Date: February 27, 2009 

Topic: 

The information was prepared by the Caucasus Environmental NGO Network (CENN). The information was prepared based on analysis of auctions of issuance of special long-term forest use licenses and administrative acts/ legal norms based on which this process was conducted.  

The communication was prepared based on the problems stated and proved via discussions with local population and retrieving information from official structures. 
II. State concerned

Name of the State concerned by the communication:
Georgia 

Non-compliance of the issuance of special long term forest use licenses within the provisions of the Aarhus Convention 

III. Introduction

Background information
The auction on issuance of special long term forest use licenses were conducted three times in Georgia first on May 1, 2007 and later on October 7-8, 2008.
The first round of auctions was held on May 1, 2007. The auction was announced by the Ministry of Environmental Protection and Nature Resources of Georgia in May. Forest areas in Kakheti, Samegrelo-Zemo Svaneti and Samtskhe-Javakheti Regions were brought on the auction.
The second round of auctions on issuance of special license on long-term forest use was conducted on October 7-8, 200. The announcement about these auctions was made by the Ministry of Economical Development of Georgia in the newspaper “24 Saati” (“24 Hours”) on September 5 and 10. Also, the announcement was posted on the site of the Ministry of Economical Development of Georgia.
According to the announcement the forests of Kakheti, Mtskheta-Tianeti, Shida-Kartli, Samtskhe-Javakheti, Guria, Samegrelo-Zemo Svaneti and Imereti regions would be brought on the auction set on October 7-8, 2008.
In result of these three auctions licenses were issued to the companies (the detailed information about the decisions in question is available in the Annex_4) that started forest harvesting after receiving the licenses. 

Brief overview of Forest Sector Management in Georgia 
“Georgian Forest Code” (June 22, 1999) regulates the Georgian Forestry sector that establishes the participation of governmental, as well as private sector, actors in forest management. 

Until recent years the Forest Department of Georgia managed Georgian forests, and only licenses for one year forest use were issued to private persons. The existing forest management methods, illegal forest business and corruption developed over the last 20 years caused massive illegal logging and natural disasters. Therefore, implementation of reform in the forestry sector had vital importance. 
Diversification of forest management and the introduction of the private sector into forest management was brought on the agenda. In 2002 the Board of Directors of the World Bank approved USD 15 million credit for the Georgian Forests Development Project. This was to be used to conduct a forest inventory, determine the forest economical-ecological potential, prepare as far as possible large area license packages, and through the implementation of relevant informational outreach campaign attract serious companies / investors in the forest sector.  
In the beginning of 2007 the World Bank project was canceled, two years prior to its conclusion. The Georgian government refused to use materials developed within the framework of the project, and brought to auction long-term (twenty year) licenses for forest use. The government used dated materials/data for development of the licensing packages By bringing forests to auction without their assessment / appraisal was a violation of Georgian Forest Code; since according to the Georgian Forest Code Article 27. Forest Management Planning 4 Paragraph. Forest use and forest management works not reflected in the forest management plans are prohibited except under the state of emergency. 

The last Forest Management Planning, according to the information provided by the Ministry of Environmental Protection and Nature Resources of Georgia, was conducted in Kvareli in 1989-1992, Akhaltsikhe - 1997-1999 and Samegrelo-Upper Svaneti 1984-1985; therefore, the 10 year cycle of Forest management planning required by the legislation (Georgian Forest Code  Article 27. Forest Management Planning Paragraph 1: Forest management planning is done once in every 10 years (10 year cycle)). The goals of forest management planning are to design and increase effectiveness of tending, protection, restoration, and rational use of forest resources, and to implement standardized scientific-technical policy of forest management) had already expired. Thus, the Government (Ministry Environmental Protection and Nature Resources) should have conducted Forest Management Planning and only after that make decisions regarding the issuance of licenses for long term forest use. 

The leasing of forests without forest inventory and forest management planning meant that the local population and public were left aside from the whole process of issuing long term special licenses for long-term forest use, since, according to the Georgian Forest Code, the informing and participation of the public in forest management is ensured by the Forest Management Planning. 

The same Article 27. paragraph 6 states that Forest management planning is undertaken in accordance with the requirements established by the law of Georgia “On the Environmental Permit”. Within the framework of this law forest inventory is included in those activities “which because of its nature, size or location are likely to have significant adverse' and irreversible effects on the environment, on natural resources or health of humans”. (Law “On the Environmental Permit”, Chapter 2, 4 Article, 2 Paragraph).  
Therefore, according to this law “On the Environmental Permit” this activity requires environmental impact assessment, state ecological expertise and participation of the public in the decision-making process. 
The long term forest privatization will first of all affect the social and economical life of the local populations living along the affected forests/territories. Until now, the main source of heating for local populations in the regions of Georgia is firewood, as well as a source of income in a large number of cases.  In addition, traditional domestic economy depends on access to the forest resources.  
IV. Nature of alleged non-compliance  

Background Information
As was mentioned above the “Georgian Forest Code” (June 22, 1999) regulates the Georgian Forestry sector. 
Article 27 of Georgian Forest Code Forest Management Planning Paragraph 4. states that Forest use and forest management works not reflected in the forest management plans are prohibited except under the state of emergency.

6 Paragraph of the same article declares that Forest management planning is undertaken in accordance with the requirements established by the law of Georgia “On the Environmental Permit”.
The first chapter of the law “On the Environmental Permit” determines the purpose of the law:
2. Ensure the basic right of a citizen provided by the Constitution of Georgia-to obtain objective information on his or her work and on natural surroundings, ensure participation of the public in the decision-making, carried out by the State in the field of environmental protection, in order to promote democratic development of the country.

3. Take into consideration ecological, social and economic interests of the State and public in the decision-making, connected with the implementation of the activity.

The second chapter of the law Article 4 categorizes the activities. According to Paragraph 2  of Article 4 the first category involves the activities, which because of its nature, size or location are likely to have significant adverse and irreversible effects on the environment, on natural resources or the health of humans. 

According to the sub-paragraph (h) of paragraph 2 of the Article 4 in the list of first category activities are included “projects for forest use (including the projects for perspective plans for organization and directing of forestry and hunting farms)” Also, “Plans and projects for protection and use of water, wood, land, entrails of the earth and other natural resources located on the territory of Georgia”.

According to the same paragraph all the above mentioned activities requires environmental permit. “The essential components of the procedure of the issuance of an environmental permit are:

· environmental impact assessment. The procedure is carried out in accordance with Chapter 3 of this Law;

· state ecological examination. The procedure is carried out under the established order.

· participation of the public in the decision-making”.

Provision of public participation refers to second category activities as well in the list of which are included Wood Industry.  Article 4, 3 paragraph (d) sub-paragraphs: Wood-cutting on the woodcutting area (area of 500 hectares or more) including all kinds of cutting.
Although paragraph 6 of Article 27 of the Georgian Forest Code refers to Forest Management Planning being subject to the law “On Environmental Permit”, it has to be considered that this law also applies to the issuance of forest use licenses. The issuance of a license permits forest use, yet forest use is prohibited without Forest Management Planning; therefore, Forest Management Planning should precede all forest use.

Besides, Article 35. of Georgian Forest Code Participation of Public Organizations in the Governance of the State Forest Fund states: 
Paragraph 1

1. Citizens and the representatives of public organizations are authorized to:

a) receive full, reliable and timely information on current condition of the State Forest Fund;

b) fully participate in the planning of forest management of the State Forest Fund.

Paragraph 3

3. Before a decision on forest use in a particular area is made by the entities authorized for managing the State Forest Fund, the following information for this area shall be published:

a) forest management plan;

b) categories established for the State Forest Fund;

c) protection regime established for the State Forest Fund;

d) allocation of areas of the State Forest Fund for forest use for a period of five years or longer.

Article 36. Responsibilities of the Bodies Authorized for Managing the State Forest Fund

Paragraph 1

1. Under conditions specified in Article 35, bodies authorized for managing the State Forest Fund shall consider comments and suggestions made by citizens and representatives of public organizations prior to making decisions.

Article 55. Documents Authorizing Forest Use

Paragraph 5

Forest use license, contract and ticket define the following:

a) location of authorized forest use;

b) type of the authorized forest use;

c) period of the authorized forest use;

d) types and amounts of the resource to be extracted;

e) allowed types and methods of resource extraction;

f) resource rent and other fees charged on resource extraction;

g) other rights and liabilities of the forest user;

h) other conditions.

Non-compliance of administrative procedure with Aarhus Convention

During the issuance of special license for long-term forest use Article 6 paragraph 2 and 4 of the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (Aarhus Convention) was violated.
The correspondent is of the opinion that the issuance of long-term forest license is to be considered as “permit” in the sense of Art 6 paragraph 1 of the Aarhus Convention. On the basis of this license, the licensee is permitted to start harvesting the trees.

Though Article 6 Paragraph 1 subparagraph (a) states that each party: Shall apply the provisions of this article with respect to decisions on whether to permit proposed activities listed in annex I and in the list of activities in the Annex 1 is not indicated forest use license, it is noteworthy that the same Article 6 Paragraph 1 subparagraph (b) states that each party: Shall, in accordance with its national law, also apply the provisions of this article to decisions on proposed activities not listed in annex I which may have a significant effect on the environment. To this end, Parties shall determine whether such a proposed activity is subject to these provisions. 

Since Georgian legislation, specifically Georgian Forest Code (Article 27, and in addition Articles 35 and 36) ensures that provisions of the Article 6 are applied to the forest use license, the provisions of Article 6 should be applied during the practice of issuing special license for long-term forest use. 

Georgian Forest Code Article 27 Forest Management Planning Paragraph 6 states: “Forest management planning is undertaken in accordance with the requirements established by the law of Georgia “On the Environmental Permit”. The law “On the Environmental Permit” on its turn “establishes legal bases for participation of the public and for public information in the course of the issuance of an environmental permit for performance of an activity on the territory of Georgia, in the process of state ecological examination and environmental impact assessment in the issuance of a permit and in decision -making on the issuance of a permit”.
The purpose of the Law “On the Environmental Permit” is to ensure the basic right of a citizen provided by the Constitution of Georgia-to obtain objective information on his or her work and on natural surroundings, ensure participation of the public in the decision-making, carried out by the State in the field of environmental  protection, in order to promote democratic development of the country.

The case concerns the rights of the general public (local population of the areas where forests are brought on the auction for issuing on these areas special license for long-term forest use) on access to public participation in this process. 

The case concerns the non-compliance of practice of issuance of special long term forest use licenses in Georgia with the provisions of the Aarhus Convention. 

The practice/auctions for issuing a special license on long-term forest use, and individual administrative - legal acts decreed in order to allow the results of the auctions to come into force violated Article 6 paragraphs 2 and 4 of the Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (Aarhus Convention).
Article 6 of the Aarhus Convention:
2. The public concerned shall be informed, either by public notice or individually as appropriate, early in an environmental decision-making procedure, and in an adequate, timely and effective manner, inter alia, of:

(a) The proposed activity and the application on which a decision will be taken;

(b) The nature of possible decisions or the draft decision;

(c) The public authority responsible for making the decision;

(d) The envisaged procedure, including, as and when this information can be provided:

(i) The commencement of the procedure;

(ii) The opportunities for the public to participate;

(iii) The time and venue of any envisaged public hearing;

(iv) An indication of the public authority from which relevant information can be obtained and where the relevant information has been deposited for examination by the public;

(v) An indication of the relevant public authority or any other official body to which comments or questions can be submitted and of the time schedule for transmittal of comments or questions; and

(vi) An indication of what environmental information relevant to the proposed activity is available; and

(e) The fact that the activity is subject to a national or transboundary environmental impact assessment procedure.

4. Each Party shall provide for early public participation, when all options are open and effective public participation can take place.

To summarize during issuance of long-term forest use licenses indicated in Annex 4, following violations of Art 6 of the Aarhus Convention have been committed:

1) the public concerned (at least local citizens who are directly affected with decisions) was not informed about the decision-making in an adequate, timely and effective manner (art 6 paragraph) because they were not informed about the auction (which is the only procedure where long-term forest use licenses are issued); 

The announcement about auctions were published in national mass media and in the internet to which that should be noted the local population has no or very limited access. Therefore, their opportunity to have information on planned auctions was limited. The information to local population was not given in a adequate manner, the source of information of used by local population was not taken into consideration.
and 
2) since there was no public participation provided, other provisions of Art 6 of Aarhus Convention have also been violated – in course of the issuance of long-term forest licenses, it was not provided for early participation (art 6 paragraph 4).

Non-compliance of domestic legal regulation with Aarhus Convention

The auctions for issuance of long-term forest use licenses are carried out under provisions of Resolution #132 of the Government of Georgia “on approval of the provisions on the rule and conditions for issuance of licenses on forest use” made on August 11, 2005. (For the detailed information regarding this issue see the Annex_3 to ACCCC200835_Compliance Survey, study conducted by the Aarhus Center of Georgia). 
This Resolution does not contain provisions ensuring public participation in administrative procedure (holding auctions) for issuance of long-term forest use licenses. According to the Resolution, the Ministry of Economic Development of Georgia announces auction on the basis of an administrative act which shall be published in the central newspapers 1 month prior to holding auctions. However, this actually happens only with the purpose of informing investors and not for ensuring public participation. Means of mass media, especially internet are not available to the population of the regions, or they have limited access to them, therefore their opportunity to have information on planned auctions is limited.

Because the Resolution does not foresee obligation to inform public in adequate and effective manner (or obligation to involve public in decision-making), it is not in compliance with Art 6 paragraphs 2-4 of the Aarhus Convention.

V. 
Provisions of the Convention relevant for the communication

VI Article, 2 and 4 paragraphs

VI. Use of local remedies for the eradication of problems existing in the process of issuing special license for long term forest use 
Unfortunately all the means used by civil society to eliminate those shortcomings in the process of issuing special license for long term forest use were inefficient. However, the decision made by the Ministry of Economical Development of Georgia on December 10, 2008 to cancel the auction of special licenses for long term forest use planned for December 11, 2008 could be considered a certain type of success for all the efforts used by civil society to improve this process. However, the reason for this decision was not stated and there is no information on how the government is going to continue this process. Therefore, we consider that in the existing situation in order to affect the governmental decision making process with regards the future steps in this direction, it is very important to bring this case to the attention of the Aarhus Convention Compliance Committee. 
Herewith, we are presenting those campaigns/ activities that were undertaken by Georgian civil society in order to overcome those shortcomings that issuance of special license for long term forest use had. 
In 2008 by the initiation of Caucasus Environmental NGO Network (CENN), the Compliance Stewardship Council (CSC) conducted a number of field visits. During these field visits a forester, botanist, biodiversity specialist, hydro-geologist and public relation specialist were studying the situation onsite with regards to the forests that were either already privatised during 2007, or were planned to be brought to auction in 2008. The team was studying the real condition of forests and comparing this data with data existing in the licensing packages.  Based on the study results prognosis, risks assessment and public polling with regards the issue were made. The results of the field visits were publicized during public discussions/meetings. 
As was mentioned above, the field visits were conducted in those territories of forests and neighboring settlements that had already been leased in 2007 and also on those planned to be auctioned in 2008. The study revealed an important social, economical and social threat that accompanies the privatisation process and violations of legal provisions – including the fact that the local population was not informed of the issuance of special licenses for long term forest use and / or the negative attitude of the local population towards this process. 
At public meetings organized by CSC (statements made by official representatives of governmental structures) and by administrative acts issued on requests of public information, the government was not informed and could not control the implementation of licensing terms. This includes the inventory process within the framework of which, according to Georgian legislation, public participation should be ensured and the government should conduct monitoring over its implementation. 
The government left unanswered an appeal of Georgian civil society to postpone the auctions planned for October 2008, in addition to CENN and CSC, the appeal was signed by many other civil and scientific organizations. 
On June 24, 2007 the association Green Alternative lodged a complaint with administrative appeal to the Georgian Prime Minister decrees of Ministry of Environmental Protection and Nature Resources of Georgia that came to force the results of the auction conducted on May 1, 2007 and asked to cancel them. 

The Georgian Prime Minister refused to satisfy this appeal on August 3, 2007. After this, on September 12, 2007 the Green Alternative appealed to Tbilisi administrative court and requested cancellation of the auction results. 
The court sitting was conducted a year after submission of the appeal, on September 15, 2008. The representative of the Ministry of Economical Development (the auction of 2008 was conducted by the Ministry of Economical Development of Georgia) did not attend the suit discussion  and the owner of one of the licenses that was involved in the case as a third person could not be found at all. The defendants were stating that the appeal of Green Alternative was groundless; however, during discussions they could not present arguments to answer the questions posed by Green Alternative. 
However, the administrative court issued a decision on September 25, 2008 based on which it was refused to satisfy Green Alternative’s appeal. However the court till now has not presented any explanations for this decision. 

On November 6, 2007 the Green Alternative appealed to the ombudsmen with a written request to study the legitimacy of the above mentioned licensees. The ombudsmen considered that during the process of development and decree the administrative-legal acts that were appealed had violated provisions of Georgian legislation, and therefore that they should be canceled. Regarding this issue the ombudsmen addressed a recommendation letter to the Minister of Environmental Protection and Nature Resources. However the recommendations of the ombudsmen garnered no reaction. 
The largest auction of forest use licenses was announced in autumn 2007. At the auction 28 forest use licenses in 20 regions of Georgia were to be offered, the whole area 364,262 ha, annual timer harvesting volume – about 400,000 cubic meters. It was initially intended to organize this auction in December 2007, then postponed until February 2008. The association Green Alternative appealed to the administrative court to cancel the auctions. The court sitting was conducted on February 5, 2008. The defendant presented the decree of Acting Minister of Minister of Environmental Protection and Nature Resources dated January 29, 2008, based on which the planned auctions were canceled. However this was a temporary decision (there were planned elections and government did not need to foster any negative attitude in the public). 
Green Alternative had to appeal, with administrative appeal, the Georgian Prime Minister and ask to annul the decree of the Ministry of Economical Developed of Georgia to conduct the auction for issuance of special license for long term forest use dated on September 4-5. The Sitting of court regarding this case was held after the auctions announced by this decree had been conducted, therefore the decision of the court re this case has no sense and discussion of the case was a formality.  The Green Alternative addressed the Prime Minister with appeal to annul the results of the October 7-8, 2008. 
Protest of the population of Lentekhi against long term forest leasing

The local population of Lentekhi protested against the auctions of December 2008. The population organized a protest action against the auctions in front of the regional municipality building (Lentekhi village) and demanded they cancel the auction. Protest actions were also held in the city of Ambrolauri and in Tbilisi in front of the building of Ministry of Economical Development. The President of Georgia, Prime Minister and Ministry of Economical Development were addressed with a request to stop the auctions. 

VII. Confidentiality

No 

VIII. Summary 
The auctions for issuing a special license on long-term forest use and individual administrative - legal acts decreed in order to come into force the results of the auctions are not in compliance with the requirements of the Aarhus Convention. 
The auctions for issuance of long-term forest use licenses were carried out under provisions of Resolution #132 of the Government of Georgia» that does not contain provisions ensuring public participation in administrative procedure (holding auctions) for issuance of long-term forest use licenses. 

All the violations mentioned above caused the auctions to be conducted, and special license on forest long term use issued, in such a manner that the public had no opportunity to use their rights to be informed and involved in the environmental decision making process that are granted to him through Georgian constitution and international acts. 
IX. Supporting documentation (copies, not originals)

Annex_1 to ACCCC200835_Georgian Forest Code.doc
Annex_2 to ACCCC200835_Law of Georgia on Environmental Permit .doc
Annex_3 to ACCCC200835_Compliance Survey conducted by the Aarhus Center of Georga.doc
Annex_4 to ACCCC20_ Information on Issued Long-term Forest Use.doc
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