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25 September 2009 

	Jeremy Wates 

Secretary – Aarhus Convention

Economic Commission for Europe

Environment, Housing and Land Management Division

Bureau 332

Palais des Nations

CH-1211 Geneva 10

Switzerland

Re: Communication to the Aarhus Convention Compliance Committee concerning compliance by the United Kingdom with the provisions of the Convention in connection with costs associated with discharge of an interim injunction (Ref. ACCC/C/2008/23)
and

Communication to the Aarhus Convention Compliance Committee concerning compliance by the United Kingdom with the provisions of the Convention in connection with the expansion of the Belfast City Airport (Ref ACCC/C/2008/27)

and 

Communication to the Aarhus Convention Compliance Committee concerning compliance by the United Kingdom with provisions of the Convention in connection with the scope of judicial review, costs, timing, and other issues related to access of justice (Ref. ACCC/C/2008/33)

Dear Mr Wates,

The United Kingdom Government is grateful to the Committee for providing a draft of the statement which it proposes to make in relation to the conflict of interest identified by the United Kingdom in a letter dated 22 July 2009, following the hearing of cases 23 and 27 on 1 July 2009.

The Government would like to record its profound concern that (a) a member of the Committee should have received submissions from her husband and close professional colleague without drawing the attention of those appearing before the Committee to that relationship; (b) she then actively participated in the Committee’s closed discussions of the cases concerned; and (c) other members of the Committee were apparently aware of that relationship yet also took no steps to raise it with the parties.

The Government does not accept, as the draft statement implied, that there is any proper distinction to be drawn between the active participation of the member concerned in the closed discussion of the merits of the case, and her participation in the preparation of the findings.  Neither would be acceptable in circumstances in which one of the representatives appearing before the Committee, and actively advocating a particular position on the merits, is married to and closely professionally associated with a member of the Committee.

The Committee specifically asked the Government to confirm its position in relation to Case 33.  The Government note that in its draft statement the Committee has acknowledged, plainly correctly, the links and overlap in the issues between Case 33, and Cases 23 and 27.  If, as is also acknowledged by the Committee, the conflict of interest taints Cases 23 and 27, then the Government considers that it must follow that Case 33 is also tainted.

The practical options as to how to deal with what has occurred are a matter for the Committee.  The Committee has accepted that the member concerned cannot properly take any further part in Cases 23, 27 or 33.  However, before a Court or other body acting in a judicial or quasi-judicial capacity, the only possible outcome would be for there to be fresh consideration of the issues by a new body, untainted by the conflict.  That is particularly clear given the linked issues between the cases and the active participation of the conflicted member in discussions of the merits of the earlier cases in which her husband and close professional colleague acted as an advocate.  It may be that such an option is simply impossible given that the entirety of the Committee is understood to be sitting on these cases.  

In the circumstances, the most that it may be possible to do, and the minimum that should be done, is to record in the Committee’s statement the terms of this letter setting out the Government’s serious concerns as to the efficacy of the Committee’s processes to which the situation has given rise.  We understand that the Committee are amenable to this course of action.

Yours sincerely,

Åsa Sjöström
UK focal point for the Aarhus convention


