United Nations

E C EMP.PP/C. 1/2010/6/Add

{
“éﬂ%

@ Economic and Social Council
7

Distr.: General

.. December 2010

Original: English

Economic Commission for Europe

Meeting of the Parties to the Convention on
Access to Information, Public Participation
in Decision-making and Access to Justice
in Environmental Matters

Compliance Committee

Twenty-ninth meeting
Geneva, 21-24 September 2010

Findings and recommendations with regard to commuication
ACCC/C/2008/33 concerning compliance by the United
Kingdom of Great Britain and Northern Ireland

Adopted by the Compliance Committee on 24 Septerab2010

Contents

(TR = 7= Tod (o | {010 [ oo IR SO PP

Il.  Summary of facts, evidence and iSSUES . eeeeereiereeieeeeaaannnn.

A. Review of substantive legality in judicial iew proceedings —

article 9, paragraphs 2 and 3..........ooccceeeviiiiiineeeiiniiiieenen,

B. Costs prohibitively expensive — article 9, ggnaphs 4 and 5

Challenging acts of private individuals thegdch environmental law —

article 9, paragraph 3 ......c.vvvvviiiiiieereeee e

D. Rules on timing in judicial review proceduresarticle 9, paragraph 4........

IIl.  National legal framework...............iommmeerieiiiieeeies e

A. Review of substantive legality in judicial iew proceedings —

article 9, paragraphs 2 and 3..........ccccceeeeeeeieeeiieeieeeeene
B. Costs prohibitively expensive — article 9, ggnaphs 4 and 5

Challenging acts of private individuals theg¢dch environmental law —

article 9, paragraph 3 .......oeeeeeeiiiii e

GE.

Paragraphs Page
1-22 3
23-85 5
24-33 5
34-71 8
72-79 15
80-85 17
86-117 18
86-91 18
92-109 20
110 24

Please recycle@



ECE/MP.PP/C.1/2010/6/Add.3

V.

V.

D.

Consideration and evaluation by the CompliaGoenmittee

Rules on timing in judicial review proceduresarticle 9, paragraph 4

Legal basis and scope of considerations byCiepliance Committee........

Admissibility and exhaustion of local remedies

A.

B.

C. Substantive issues
Conclusion

A. Main findings with regard to non-compliance
B.

Recommendations

111-117 26

118-140 28
118 28
11241 28

122-140 28
141-145 32
14141 32

145 32



ECE/MP.PP/C.1/2010/6/Add.3

[N

Background

1. On 2 December 2008, ClientEarth, the Marine €oragion Society and Mr. Robert
Latimer (hereinafter collectively “the communicahtsubmitted a communication to the
Compliance Committee, alleging non-compliance ey tmited Kingdom of Great Britain
and Northern Ireland with its obligations underichet 9, paragraphs 2, 3, 4 and 5 of the
Convention on Access to Information, Public Papttion in Decision-making and Access
to Justice in Environmental Matters (hereinaftehe“tAarhus Convention” or “the
Convention”).

2. ClientEarth is a non-profit environmental lawiesice and policy group working in
the European Union (EU) and beyond. It is register® a company limited by guarantee in
England and Wales and a registered charity in HEaggland Wales. The Marine
Conservation Society (MCS) is a charity dedicaedhe protection of United Kingdom
seas, shores and marine wildlife. It is registeaeda company limited by guarantee in
England and Wales, and a registered charity in &yl Wales and Scotland. Robert
Latimer is a private citizen.

3. The communicants allege that the Party conceline@spect of the law of England
and Wales, has failed to comply with article 9 loé tConvention both generally and in
relation to a specific case. The general allegatiminnon-compliance relate to the lack of
substantive review in procedures for judicial rewiehe prohibitively expensive costs of
judicial review proceedings, the lack of rights adtion against private individuals for
breaches of environmental laws and the restrictiee limits for judicial review. The
allegation of non-compliance in the specific caslates to the alleged failure of the Party
concerned to provide access to justice to challenG@vernment licence issued to the Port
of Tyne in northern England that allows for thepdisal and protective capping of highly
contaminated port dredge materials at an existiragima disposal site called “Souter
Point”, approximately four miles off the coast.

4, Following a preliminary determination that it svadmissible by the Committee at its
twenty-second meeting (17-19 December 2008), thenumication was forwarded to the
Party concerned on 24 December 2008.

5. On 16 January 2009, the Committee wrote to edcthe parties with questions
seeking clarification on certain issues.

6. By letter dated 12 May 2009, the Party concesmeht an extension of the usual
five-month time frame for its response for an addil two months, until 24 July 2009. By
letter dated 21 May 2009, the communicants indetdbeat they did not oppose the two-
month extension sought by the Party concerned fbngf its response to the
communication. The communicants asked if they ctialk a similar two-month extension
in which to respond to the Committee’s questiong@®fganuary 2009.

7 On 22 May 2009, the Committee received writtabnsissions in respect of three
communications concerning the United Kingdom — AT2C/2008/23, ACCC/C/2008/27
and ACCC/C/2008/33 — from an observer, the Coalitfor Access to Justice for the
Environment (CAJE), a coalition of six environmdnteon-governmental organizations
from the United Kingdom.

Friends of the Earth, WWF-UK, Greenpeace, the R8gaiety for the Protection of Birds, Capacity
Global and the Environmental Law Foundation.
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8. By letter dated 27 May 2009, the communicanke@shat the costs-related aspects
of its communication, in particular, paragraphs 32-and paragraphs 92—-149 and annexes
lll, IV and V of the communication, be considered additional background by the
Committee when considering two other current comigations against the Party
concerned (ACCC/C/2008/23 and ACCC/C/2008/27).

9. By letter dated 27 May 2009, the parties weiferined that the hearing of the
communication would be held at the Committee’s tydiith meeting on
22-25 September 2009.

10. By letter dated 9 June 2009, the communica#panded to the questions raised by
the Committee on 16 January 2009.

11. By letter dated 16 July 2009, CAJE wrote to @@mmittee enclosing the recent
judgement of the European Court of Justice in Cas&27/07 Commission v. Ireland

12. By letter dated 28 July 2009, the Party coregrprovided written submissions

responding to the communication and to the cornedpoce from the communicants dated
9 June 2009. On 19 August 2009, the Party concepnedded an annex of highlighted

excerpts of court judgements in support of its fasi

13. On 9 September 2009, the communicants provédiglitional written submissions
for consideration by the Committee seeking to fBfagertain aspects of the Party
concerned’s response of 28 July 2009.

14. The Committee discussed the communication sativitenty-fifth meeting, with
participation of representatives of both the Paxpcerned and the communicants, who
answered questions, clarified issues and presermgedinformation. Observers were also
given the opportunity to speak.

15. By letter of 20 January 2010, CAJE wrote toGmenmittee providing its comments
on the final report by Lord Justice Jackson emtitiReview of Civil Litigation Costs”,
published in January 2010, and the Report of tiatiSh Civil Courts Review by the Right
Honourable Lord Gill, published in September 2009n 29 January 2010, the
communicants wrote to the Committee providing thimments on the final report by
Lord Justice Jackson.

16. By letter of 18 March 2010, CAJE wrote to then@nittee enclosing a press release
issued that day by the European Commission indigathat it had issued the United
Kingdom with a Reasoned Opinion due to its concénatlegal proceedings in the United
Kingdom were too costly and that the potential ficial consequences of losing challenges
was preventing non-governmental organizations (NG&sl individuals from bringing
cases against public bodies.

17. On 20 May 2010, CAJE wrote to the Committednform it of some recently
released judgements relevant to the issue of teea@ccess to justice for members of the
public in the Party concerned. On the same dayEthéronmental Law Foundation, one of
the six NGO members of CAJE, wrote to inform ther@dttee of a recent report it had
published entitled “Costs Barriers to Environmerastice”, which included examples of
cases of environmental litigation that had not peated because of prohibitive costs. On
2 June 2010, the communicants provided their consnen the judgements provided by
CAJE on 20 May 2010.

18. During the proceedings, the Party concernedgedl that a member of the
Committee had a conflict of interest with respesttivo other communications then
ongoing regarding the United Kingdom, ACCC/C/20@3/2nd ACCC/C/2008/27. The
Committee member concerned did not participatehen deliberations on the findings in
those cases, nor in the deliberations on the fgglin the present communication. Further
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details are set out in paragraphs 6-11 of the tegothe twenty-fifth meeting of the
Committee (ECE/MP.PP/C.1/2009/6).

19. The Committee began to prepare draft findingstsatwenty-fifth meeting and

completed the preparation of draft findings follagi its twenty-eighth meeting

(15-18 June 2010). In accordance with paragrapbf3fie annex to decision 1/7 of the
Meeting of the Parties to the Convention, the dfaftings were then forwarded for
comments to the Party concerned and to the commtsion 25 August 2010. Both were
invited to provide any comments by 22 Septembe0201

20. By letter of 14 September 2010, CAJE forwardedugust 2010 update of the May
2008 report “Ensuring Access to Environmental &estin England and Wales” (the
Sullivan Report) together with its comments ondhegft findings.

21. The communicants and the Party concerned bratvided their comments on the
draft findings on 22 September 2010.

22. At its twenty-ninth meeting (21-24 Septembet®Qthe Committee proceeded to
finalize its findings in closed session, taking @out of the comments received. The
Committee then adopted its findings and agreed they should be published as an
addendum to the report. It requested the secreterigend the findings to the Party
concerned and the communicant.

Summary of facts, evidence and issués

23.  The communication alleges non-compliance byRhety concerned, in respect of
the law of England and Wales, with its obligatiamsler article 9, paragraphs 2, 3, 4 and 5,
of the Convention. The communication concerns fulbmissions. These are (1) that in
practice, courts in England and Wales do not allmdicial review regarding the
substantive legality of decisions, acts or omissiarthin the scope of the Convention;
(2) that access to justice is prohibitively expgasiin particular with regard to the costs
awarded against losing claimants and the requiréfieerclaimants to undertake to cover
defendants’ losses to qualify for injunctive reli€8) the lack of rights of action against
private individuals for breaches of environmengald$; and (4) the time limits for bringing
an application for judicial review, which the commicants submit are uncertain, unfair and
overly restrictive. All submissions are raised engral and submissions (1), (2) and (4) are
also raised in relation to the Port of Tyne sitomti

Review of substantive legality in judicial revew proceedings —
article 9, paragraphs 2 and 3

24. The communicants submit that in England and eé#&/ahe courts apply very
restrictive rules regarding judicial review, allowi judicial review of public authority acts
and decisions only in cases of procedural impropridlegality or irrationality. The
communicants allege that the Party concerned, fibreredoes not properly comply with
article 9, paragraph 2, of the Convention, whicguiees members of the public to have
access to a review procedure to challenge theantibst legality of any decision subject to
the provisions of article 6 of the Convention. Tlgo allege that the Party concerned fails
to properly comply with the general right set ouat article 9, paragraph 3, of the

This section summarizes only the main fact&lesce and issues considered to be relevant to the
guestion of compliance as presented to and corgldsr the Committee.
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Convention for members of the public to challenges and omissions of public authorities
which contravene national environmental law.

25.  The communicants submit that while, in theahg courts in England and Wales
enjoy a broad discretion to allow appropriate revictions in relation to reviewing the
substantive legality, including the material faaita public authority act or decision, this
broad discretion is exercised in very limited cimgiances and not generally in
environmental cases. For example, the communicamts that there are judicial review
cases before the courts where it has been helgtatie to review the facts of a case where
the public authority has reached a decision on aténial error of fact® Moreover, human
rights law, through the European Convention on HuiRahts and Fundamental Freedoms
1950 and the United Kingdom Human Rights Act 1988well as EU law in general, have
introduced the principle of proportionality into @ish law. The communicants note that
the principle of proportionality is now an estabbésl ground for judicial review in relation
to human rights and EU law cases, and permits anopgdate review of the substance of
the case. The communicants submit, however, tlsethbroad principles are not generally
applied by the courts and not in environmental €dasewhich judicial review is sought.
Rather, the courts’ jurisprudence applies veryriaste rules and only allows judicial
review of public authority acts and decisions isesof procedural impropriety, illegality
or irrationality.

26. The communicants allege that the Port of Tyasecprovides an example of the
above-mentioned allegations. The communicants sulbiai in this case there would be no
opportunity to challenge various aspects relatioghte substantive merits of the case,
including the lack of a full environmental impacsassment throughout; the failure to
observe a precautionary approach; the failure twige evidence to support the elected
disposal method as following best available techesqor best environmental practice; the
failure to provide evidence which properly discautite practical availability of alternative
methods; the potentially misleading statements niadelation to the physical nature of
the disposal site and frequency of additional cagpictions and capping materials; and the
consequent danger posed to the marine environrsleotid contaminated material escape
from the site and affect the marine environmenta@aurding the site (including potentially
valuable habitats protected by Biodiversity Acti®ians).

27.  The communicants submit that the most obvioay W make the law compliant
with article 9, paragraphs 2 and 3, of the Conwentiould be to apply the existing more
flexible approaches in relation to material mistakéact and the use of the proportionality
principle as in cases concerning human rights ddai&. The communicants suggest that
cases that fall within the Convention be addedumdn rights cases, providing a separate
ground for judicial review and the general law odi¢ial review would remain unchanged.
Alternatively, communicants suggest that a new &nawt, an “Aarhus Act”, akin to the
Human Rights Act 1998, could be passed to cleanigshegne in legislation the specific
rights of the public under the Convention and r@ioé environmental cases that fall within
the Convention as a separate ground for judiciaére.

The communicants refer to the following judiailcisions and authorities: Judgement of Lord Slynn
of Hadley inR (on the application of Alconbury Developmentg ktdSecretary of State for the
Environment, Transport and the Regi¢2801] UKHL 23 at 52-54, citing his own judgemen® v.
Criminal Injuries Compensation Board, Ex d1099] 2 AC 330, at 344, as well 8gcretary of State
for Education and Science v. Tameside MetropolBaroughCouncil [1977] AC 1014, at 1030, and
Wade & ForsythAdministrative Law7th ed. (1994), pp. 316318 (discussing “mereaudanistaké

as a ground for judicial review) and de Smith, Wawmld Jowell Judicial Review of Administrative
Action, 5th ed. (1995), p. 288 (discussing judicial revighere mistaken facts have been taken into
account).
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28.  The Party concerned submits that the plain imgrdf article 9, paragraphs 2 and 3,
of the Convention does not suggest that a full teeview is required. Nor does the
Aarhus Convention Implementation Guslgggest that a full merits review is required. The
Party concerned points to page 128 oflthplementation Guid€2000 edition) which, with
respect to article 9, paragraph 2, stat&Bhe public concerned within the meaning of this
paragraph can challenge decisions, acts or omsgidhe substance of the lahas been
violated (substantive legality) or if the publictharity has violated procedures set out in
law (procedural legality)...” (emphasis added bytyPeoncerned).

29. Regarding article 9, paragraph 2, of the Cotieenthe Party concerned submits
that a right to challenge the “substantive and @docal legality” of a decision appears
precisely to reflect the scope of judicial reviewthe law of England and Wales. The Party
concerned submits that it is elementary that jadliceview in England and Wales
encompass substantive legality. Thus, if a decisiaking body has acted beyond its
powers, or taken an irrelevant matter into congitien, or acted irrationally, then that
decision is susceptible to challenge by judicialiee.. The Party concerned furthermore
points out that more recently a ground for judiciedview of “material error of fact” has
emerged, which concerns matters of substantivditega

30. The Party concerned distinguishes between itjtesr provided under article 9,
paragraph 2, and article 9, paragraph 3, of thev@aion. It submits that article 9,
paragraph 2, of the Convention envisages a spedaifit to challenge (a) decisions subject
to article 6 of the Convention; and (b) other relevprovisions of the Convention “where
so provided for under national law”. Only in respetdecisions under article 9, paragraph
2, is there a specific right to challenge “the $abtve and procedural legality of any
decision”.

31. In contrast, article 9, paragraph 3, of the v@woion, according to the Party
concerned, envisages a much more general rigletr &iia, it is a right to have access to
procedures, which may or may not be judicial (bptcast with article 9, paragraph 2, of
the Convention, which requires a right of accessc#igally to a court or equivalent
independent body); it does not necessarily requidirect right to challenge the legality of
an act or omission: instead, it requires a righaatess to procedures to challenge acts or
omissions. Moreover, article 9, paragraph 3, of @@vention does not necessarily or
expressly include any right to challenge the suttiste legality of an act or omission.

32. Regarding the Port of Tyne case, the Party ermed submits that the
communicants’ complaints (summarized in para. 26vap can be grouped into two
categories:

(a) Complaints that would be capable of foundingadm for judicial review, if
valid. Thus, for example, if a full environmentatpact assessment was required by law,
yet not performed, there is no reason why thataowt constitute a proper ground for
initiating judicial review. Similarly, if the dedisn maker failed to adopt an approach which
it was required to adopt (e.g., the precautiongmyreach) that would constitute a proper
ground for instituting judicial review; and

(b)  Complaints relating to failures in the provisiof information (both in the
original communication and in paras. 26 to 28 & tommunicants’ further response of
9 June 2009) in respect of which there are estalisnechanisms in domestic law to
address such failures. The Party concerned na¢sht communication does not include a
complaint that such mechanisms are ineffectivaadéquate.

The Aarhus Convention: An Implementation Gyldeited Nations publication, Sales No.
E.00.I1.E.3). Available from http://www.unece.orgipp/acig.pdf.
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33. Moreover, the Party concerned submits that dmnmunicants have not
demonstrated, or even sought to demonstrate, lleaPort of Tyne case falls within the
scope of article 9, paragraph 2, of the Conventisnthey have failed to identify any
“decision, act or omission subject to the provisiar Article 6”, as would be necessary to
invoke article 9, paragraph 2, in this case.

B. Costs prohibitively expensive — article 9, pargraphs 4 and 5

General rule “Costs follow the event”

34.  The communicants submit that the two singlgdsg cost problems that parties face
in England and Wales arise out of:

(@  The rule set out in rule 44.3 (2) of the CiWitocedure Rules (CPR) that
“costs follow the event”; and

(b)  The fact that claimants are at risk of haviogdmpensate defendants for any
damage they suffer through the granting of interétief, should the defendant succeed at
trial (see para. 68 below).

35. The communicants submit that, as a result edhproblems, the Party concerned
has failed to meet its obligations under articlp&agraph 4, of the Convention to ensure
that access to justice procedures provide adeqaatk effective remedies, including
injunctive relief as appropriate, and are fair, ihle, timely and not prohibitively
expensive. They also claim that the Party concehaedfailed to consider the establishment
of appropriate assistance mechanisms to removedurce financial and other barriers to
access to justice, as required under article &gvaph 5.

36. The communicants submit that the Port of Tynegon is illustrative of the above-
mentioned problems regarding the law of England Afades. They submit that the MSC
and the individual claimant in this case could nave afforded the costs of the defendant,
had they lost the case, and most likely would haeel to rely on pro bono legal
representation. Moreover, the MSC and the individigimant could not have provided a
cross-undertaking in damages, which would probhble been required in that case.

37.  The Party concerned contends that the presep#sated costs regime is compliant
with the Convention. It contends that compliancadkieved through a variety of measures,
the most important of which are:

(a) Legal aid — i.e., public funding by the Legar@ces Commission;
(b)  Conditional fee agreements (CFAS);

(c) Protective costs orders (PCOs);

(d)  Judicial discretion.

The Party concerned notes that it is not contenldadeach measure, individually, would
necessarily be adequate to achieve compliance asittle 9, paragraph 4, but rather that,
together, they prevent costs from being prohibiyivexpensive.

38. The Party concerned submits that the “losers’payinciple is not inherently
objectionable under the Convention. It suggests tthia is clear from both the terms of
article 3, paragraph 8, of the Convention, as aselthe use of the word “prohibitively” in
article 9, paragraph 4, of the Convention. It farthore contends that, provided that the
costs to the losing party are not prohibitively engive, the “loser pays” principle does not
lead to an infringement of the Convention.
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39. The Party concerned notes that there is nmitlefi of “prohibitively expensive” in
the Convention, and it is apparent that Partiesaffteded a wide degree of latitude in the
manner in which compliance with article 9, paragrah may be achieved. The Party
concerned submits that it is clear from both thengeof article 3, paragraph 8, as well as
the use of the word “prohibitively” in article 9,amgraph 4, that it is not inherently
objectionable that a losing party should be reqguire pay the winning party’'s costs.
Furthermore, costs that are merely “expensive’pemnissible; providing the costs to the
losing party are noprohibitively expensive, they do not lead to infringement of the
Convention. Moreover, what is “prohibitive” will va widely between prospective
claimants and claims. Any system which imposedrigiteria (such as a rule setting a cap
at a standard level as to the liability for thetsasf the opposing party of a claimant in an
environmental challenge) is liable to risk prohiitmt some claims. It is inherently desirable
that there should be discretion to form a judgensend case-by-case basis in the operation
of measures to avoid prohibitively expensive costs.

40. The Party concerned submits that it is impartamecognize that the provision of a
fair and just system of law involves treating adiries to litigation fairly. The resources
applied by public authorities in defending judidialiew proceedings stem ultimately from
the taxpayer, and it is therefore proper that tbst émplications for both parties in an
individual case should be taken into account. TagyPconcerned further submits that the
Convention’s provisions in relation to court prodiegys must be considered in the context
of the system of environmental law, and access, tasia whole. This is because redress
through the courts is only one of the many routesnoto the public in their search for
environmental justice.

41.  The Party concerned submits that it is not epgdhat the potential costs in the Port
of Tyne situation would have been prohibitively erpive and suggests that a PCO might
have been granted in this case if a meritoriousnctead been presented to the court.

42. CAJE, in its amicus curiae brief, which is doafl to submissions on the issue of
prohibitive expense in the public law context, sitbrthat the “costs follow the event” rule
is the most significant obstacle to access togasti environmental matters under the law
of England and Wales because, although a claimean ienvironmental case can control its
own legal costs, it has no control over the cobth® other parties. As such, its liability is
potentially open ended.

43. CAJE submits that the effect of the costs regile that even the largest
environmental NGOs are reluctant to take legabactigainst the Party concerned, and it is
thus extremely rare for small environmental NGQgsas the co-communicant, MCS) to
take such action. CAJE points to the cask ¢Buglife) v. Thurrock Gateway Development
Corp and another in which the claimant was granted a PQitniting its liability for the
costs of the other side to £10,000, but in whidh ¢bsts recoverable by Buglife from the
local authority were capped at the same level, lgththe High Court and the Court of
Appeal. CAJE notes that the 2008 Sullivan Repomted out that an arrangement of this
type (referred to as reciprocal costs capping) ditiss to encourage lawyers to represent
individuals or organizations in environmental cases

R (on the application of Buglife — the Inverteter&onservation Trust) v. Thurrock Thames
Gateway Development Corporation & Rosemound Devetys Ltd [2008] EWCA Civ 1209.

See paragraphs 99-103 below for an overvieweofa in England and Wales relating to PCOs.
“Ensuring access to environmental justice in Endland Wales”, Report of the Working Group on
Access to Environmental Justice (chaired by Suiljvh), May 2009 (hereafter the “Sullivan
Report”), appendix 3, p. 41, para. 7.
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Legal aid

44.  The communicants submit that legal aid is anlgilable to a limited number of
persons because of its stringent economic meahsMeseover, it is only available to
individuals, whereas most environmental cases araght by community groups or NGOs
which cannot qualify for aid. In addition, althouiylis now theoretically available in public
interest cases, it is difficult to obtain in suases, because funding will be refused “if there
are other persons or bodies who might benefit frloenproceedings who can reasonably be
expected to bring or fund the cadeParties applying for funding in such circumstances
have to “provide an explanation for why the prodegsl cannot be funded privately by
other means®. This means that in examining what alternative fngdnay be available, the
Legal Services Commission “will need to consideetter any funding should be provided
by those members of the public who stand to beffiefin the outcome of the case, for
example by all those affected getting togetheghtfing fund to finance the litigatiort®.

45.  The Party concerned emphasizes a number ofspeigarding its legal aid regime. It
submits that the scheme is one of the most compséfe and expensive schemes in the
world and, for an eligible applicant, it providescass to justice at little or no cost to that
person even if he/she loses the case. The LegaicBsrCommission Funding Code
Decision-making Guidan¢k allows funding in litigation cases which have ondy
“borderline” chance of success but which have griificant wider public interest In
practice, this has led to public funding of a sfigaint number of environmental challenges.
In many cases, a claimant eligible for legal aid @ identified to bring a claim. For
example, inEdwards v. Environment AgendiNo. 1) the Court accepted an eligible
claimant who was put up to act as a representafieecommunity group, others of whom
were ineligible for legal aid. The Legal Servicemn@nission has made explicit reference to
the requirements of the Aarhus Convention in itadtiong Code Guidance, recognizing the
various combinations of funding that may be possiithin an individual case (e.g., a
partnership approach between legally aided andgomernmental organization).The
Funding Code Guidance also states that environtheasgs may be less likely to require
significant private contributionS. The Party concerned states that the Funding Code
Guidance provides that in all cases the contrilbutwill be fixed so as not to be
prohibitively expensive.

46. CAJE observes that the financial limits fordegid eligibility are extremely low. In
respect of the suggestion by the Party concernat gbtential claimants should find a
person who qualifies for legal aid to act as th@esentative claimant for the wider group,
and its citation oEdwards v. Environment Agenaythis regard, CAJE notes that in that
case, due to health reasons, Mr. Edwards, the Iyegatled person, withdrew his
instructions on the final day of the subsequeneappefore the Court of Appeal and a non-
legally aided person, a Mrs. Pallikaropoulos, tasler. Following unsuccessful appeals
before the Court of Appeal and House of Lords, NRallikaropoulos is currently seeking

Sullivan Report, appendix 2, p. 38, para. 5.5 (1).

° Ibid.

10 |bid, para. 5.5 (5).

Legal Services Commission Funding Code DecisiokiMaGuidance,
http://www.legalservices.gov.uk/docs/cls_main/FugdodeDecisionMakingGuidanceGeneralPrinci
ples(Sections1-14)Sept07.pdf.

Ibid, part C, sect. 5.1, para. 4.

Edwards v. Environment Agency (No. 1) [2004] EWHRE5; [2004] 3 All ER 21.

Legal Services Commission Funding Code Decisi@kilg Guidance, part C, sect. 5.5.

5 Ibid, part C, sect. 5.5, para. 5 (e).

e
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to challenge a claim by the Environment Agency atieér respondents for £88,000 cdts.

CAJE also comments on the reference by the Partgeroed to the suggestion in the Legal
Services Commission Funding Code Guidance thag@eaided person and an NGO act
as co-claimants. CAJE points out that, if the ckais lose at trial, the court is likely to

make them jointly liable for the defendant’'s coatel, given the legally aided person’s
modest circumstances, the NGO may be left to déweyfull sum of the defendant’s costs
after all.

47.  The Party concerned recognizes that, notwitligtg the substantial contribution of

the legal aid system towards achieving compliandth article 9, paragraph 4, of the

Convention, on its own, the system might not béicaht to achieve complete compliance
with this article of the Convention. It submits,wever, that the legal aid system is to be
assessed together with CFAs, PCOs and judiciatetieq, discussed below.

Conditional fee agreements

48. The communicants allege that a GFAs of limited value in judicial review
proceedings because damages are not awarded iiajutBview cases, meaning that,
contrary to private nuisance cases where damaggdmawarded, lawyers’ costs cannot
be paid out of such damages. Lawyers’ costs ircialdieview proceedings thus can only
be paid if the defendant is ordered to pay thendait's costs. With reference to the
Sullivan Report and Lord Justice Jackson’s prelanjrreport'® the communicants allege
that a CFA thus is not viable if a PCO is in plageich caps the costs of both parties,
which is what courts usually do, courts being reat to cap only the defendant’s costs.
The communicants further allege, with referenceLéod Justice Jackson’s preliminary
report?® that after-the-event (ATE) insurance does not jpl@a solution because it either
is not available in environmental judicial reviewses or is “expensive, complex and
potentially unfair”.

49.  The Party concerned accepts that there aratmdtiémitations in the use of CFAs in
environmental cases (as, for example, recognizedomd Justice Jackson’s preliminary
report, chapter 36), which prevent them from caoutig a complete solution to the

R (Edwards and Pallikaropoulos) v. Environment Aage[2006] EWCA Civ 1138. The Court of
Appeal dismissed the appeal. Due to the limitedneadf her involvement, Mrs. Pallikaropoulos was
ordered to pay £2,000 costs. She appealed the GbAppeal’s judicial review decision to the House
of Lords and sought a PCO in respect of her appeabtaking the application she did not provide
detailed evidence of her means, taking the viewitisnould be sufficient to “give a broad indicati
as to means”. Her application for a PCO was refuséti the Appeals Committee stating that
“information about the applicant’'s means, aboutitleatity and means of any who she represents”
was relevant and that the Appeals Committee “dacoosider the suggested protective costs orders
regarding costs appear proportionate on the infoomavhich is before them and in the light of the
nature of the issues involved; and they do notidenshat any case has been made for saying teat th
proposed appeal would be ‘prohibitively expensimethat Directive 2003/35/EC would be breached
without a special order” (Letter of Judicial Offidated 22 March 2007, cited in the Respondents’
Grounds of Application for a Cost Assessment, 1dr&&ry 2010, paras. 12—-13). Mrs.
Pallikaropoulos ultimately lost the judicial revieppeal in the House of Lords. R (Edwards and
Pallikaropoulos) v. Environment Agency [2008] UKRR. She is currently seeking to challenge
£88,000 costs claimed by the Environment Agencyathdr respondents.

See paragraph 98 below for an overview of CFA®énlaw of England and Wales.

Review of Civil Litigation Cost$reliminary Report by Lord Justice Jackson, M@92 (hereafter

the Jackson preliminary report), part 7, chaptemp3@36, para. 4.5, which refers to chapter 1hef
Sullivan Report.

Jackson preliminary report, part 7, chapter 3836, para 4.4 and (on private nuisance cas&33.
paras. 3.2-3.8.
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problem of costsThe Party concerned contends that neverthelessrange of cases, they
facilitate access to justice. It submits that a dyexample wasMorgan v. Hinton
Organics® which was put before the Committee in communica#CCC/2008/C/23. In
that litigation, the claimants had entered intoFgAQvith their solicitors, with the protection
of ATE insurance to meet any liability for the dedants’ costs arising from the litigation.

Protective costs orders

50. The communicants and CAJE submit that PEQ®present a significant
development and, if sufficiently modified, would bapable of forming the basis of a costs
system which would comply with the Convention. headry, they submit, a PCO can
provide early certainty on the limits of a claimantosts liability and, by controlling the
level involved, ensure that costs exposure will n®tprohibitively expensive in line with
the Convention. However, as the law currently ssatitey consider that PCOs do not
sufficiently support access to justice to ensuid the Party concerned is in compliance
with article 9, paragraph 4, of the Convention.

51.  The communicants furthermore submit that tretscof an application for a PCO can
themselves be prohibitive for many organizations.

52.  CAJE submits that the Convention recognizesexistence of a general public

importance in allowing members of the public todigate the rule of law in environmental

matters and that PCOs should (subject to issuelinfess/equity) be available in all

environmental cases at a level that is capablensting that access to justice is not
prohibitively expensive. It furthermore submits tttemy concern that, if PCOs were to
become more readily available, it might “open tlmdgates” is unwarranted, because in
judicial review proceedings it is necessary to wbthe court’s permission to bring a case
and the court will not grant permission if a casérivolous or vexatious or is not properly
arguable or unmeritorious.

53. CAJE also submits that the inclusion of pro deepresentation as a factor in
whether to grant a PCO is of concern. CAJE doescoosider it appropriate that in
litigation expressly recognized by the courts todbgublic importance, NGOs (and their
lawyers) are expected to work for free.

54, CAJE also submits that in the rare cases irclwhi PCO is granted, the level of
costs imposed on the claimant is too high. For eamin R (on the application of the
British Union for the Abolition of Vivisection) Secretary of State for the Home Offtée
the Court capped the claimant’s liability at £4@{@s opposed to the £20,000 it had asked
for) on the basis of the financial resources ofgghgies and the likely costs involved in the
case. CAJE also refers to the costs cap of £20r0BQglife, referred to above in paragraph
43, which represented nearly 5 per cent of theitgfgiincome for the previous year.

55. In addition, CAJE submits that the courts’ dexis to impose cross-caps on
defendants’ costs liability make litigation evenmadifficult for NGOs, particularly when
their solicitors are working on a CFA (see paraa#8ve).

56. CAJE submits that the rules concerning indigldiability mean that community
groups are often obliged to incorporate themse(ies, become a limited company) in
order to limit the personal liability of their mewets for legal costs, a process that involves
additional time, bureaucracy and expense.

R (Francis Morgan) v. Hinton Organics (Wessex)[R009] EWCA Civ 107.

See paras. 99-104 below for an overview of theiteEngland and Wales relating to PCOs.

R (on the application of the British Union for tAbolition of Vivisection) v. Secretary of Staterfo
the Home Office [2005] EWHC 530 (Admin).
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57. CAJE notes that even with the relaxation ofGoener Hous#® criteria, they remain
those that must be satisfied before the coualy grant a PCO. They do not determine
whether a courshouldmake such an order. The latter remains a discratjomatter for the
judge.

58.  The Party concerned points to the relativetgne development of PCOs, and to the
evolution of practice regarding PCOs sir@erner House With reference to decisions in
R (Compton) v. Wiltshire Primary Care TrifsandBuglife”®, the Party concerned submits
that theCorner Housecriteria are applied in a flexible manner; that ¢egtionality” is a
criterion that need not be met before granting @®P@at a narrow public interest is
sufficient to grant a PCO; that reciprocal costscdp not need to be of the same amount;
and that the requirement that there be no privaterést is not strictly applied. It
furthermore points out that the pro bono factomierely a favourable indicator, not a
requirement for obtaining a PCO.

59.  The Party concerned submits that PCOs offeaio¢y from an early stage, and the
level of the cap, and any cap on the claimantsitlement to recovery, may be tailored
appropriately so as to avoid any meritorious claaing stifled.

60. The Party concerned furthermore submits thidioagh PCOs are subject to the
public interest requirement, this requirement istagembrace environmental cases and that
claimants in environmental cases have increasiaghyled themselves of PCOs.

Judicial discretion

61. The communicants and CAJE submit that by rglyam judicial discretion to
determine cost issues, the Party concerned faiteitaply with its obligation to ensure that
access to justice is not prohibitively expensive diaimants in accordance with article 9,
paragraph 4, of the Convention. CAJE submits that matter how widespread a
discretionary practice may be, there is always &8sl lack of certainty unless there are
binding rules to ensure that claimants’ costs idirenmental cases are not prohibitively
expensive.

62. The communicants and CAJE contend that thagutly the Court of Appeal in
Morgan v. Hinton Organic® illustrates that courts enjoy considerable disorein the
application of the Convention. IMorgan the Court of Appeal held that the principles of
the Convention are “at most” a factor which it “mggot must) take into account, “along
with a number of other factors, such as fairnessh& defendant”. In the view of the
communicants and CAJE, the critical point is tietré is no rule of court or practice in the
law of England and Wales which says the courts namsture compliance with the
Convention, it at best being one of many factoed thust be taken into account, a position
reiterated inWiltshire v. Swindon Borough Counéil CAJE also refers to the decision of
the Court of Appeal itittlewood v. Bassetlaw District Counéfl In that case, the Court of
Appeal, when considering expenses, looked at ttfiendant’s position, including the
expense it had been put to. CAJE submits thaighmst what the Convention means. What
these cases illustrate, according to the commutsicamd CAJE, is that while it is evident

R (Corner House Research) v. Secretary of Stat€rhde and Industry [2005] 1 WLR 2600.

R (Compton) v. Wiltshire Primary Care Trust [2D&VCA Civ 749.

R (on the application of Buglife — the Invertebr&enservation Trust) v. Thurrock Thames
Gateway Development Corporation & Rosemound Devetoys Ltd [2008] EWCA Civ 1209.

R (Francis Morgan) v. Hinton Organics (Wessex) [2009] EWCA Civ 107.

R (on the Application of Wiltshire Branch of tRampaign to Protect Rural England, Geoff Yates) v.
Swindon Borough Council [2009] EWHC 1586.

R (on the Application of Littlewood). Bassetlaw District Council [2008] EWHC 1812 (Aidmn
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that the Convention is a matter which may be takémaccount, it is one of a number of
factors, and is not mandatory. CAJE contends theth sliscretion is insufficient to ensure
compliance with the Convention.

63. CAJE accepts the Party concerned’s submisdian there needs to be some

discretion when dealing with costs in litigatiohatcepts that there may, for example, need
to be some discretion in evaluating what in a paldr case would be prohibitive expense.

It submits, however, that absolute and total dismne as recognized by the House of Lords
in Boltorf® (“the fundamental rule is that there are no ryléshot acceptable.

64. CAJE contends that the Party concerned (arekththe Court of Appeal iMorgan
andLittlewood suggests that “prohibitive expense” somehow idetua notion of fairness
to the defendant. CAJE contends that this is aaading of article 9, paragraph 4, of the
Convention and submits that the word “fairness” drticle 9, paragraph 4, of the
Convention refers to prohibitive expense to théntdent.

65. In this regard, CAJE refers to the July 2008islen by the European Court of
Justice (ECJ) irEC v. Ireland® holding that, in the absence of a binding legalvision
requiring procedures not to be prohibitively expeasdiscretionary practice on the part of
the courts does not adequately implement the elguizarovision to article 9, paragraph 4,
of the Convention contained in Directive 2003/35/&CAccess to Justice.

66. The Party concerned contends that the disorékie judiciary has in determining
costs issues is a further factor in ensuring thestsc are not prohibitively expensive in
accordance with article 9, paragraph 4, of the @atien. The Party concerned also
contends that as a matter of law, the courts ayeined to take into account the obligations
under the Convention in exercising their discretisrto costs.

67. The Party concerned distinguishes reliance ugficipl discretion in the United
Kingdom from the judicial discretion at stake iretfudgement of the ECJ iBC v.
Ireland®? It submits that the test applied by the ECJ fer adequacy of transposition of a
Directive is not that which the Committee shoulglggn assessing a Party’'s compliance
with the Convention. The Party concerned furtheerpoints out that:

[i]t would be wholly inappropriate, and beyond fhésdiction of this Committee, to
seek to decide or to give an opinion on questiohsEd law — including
specifically, the question whether as a matterdfl&v the Convention has become
directly effective in [United Kingdom] law. In argvent, even to the extent that the
Convention has become part of EU law, EU law caraftgct the approach that

Bolton MDC v. Secretary of State for the Enviromn995] 1 WLR 1176, 1178.

Commission of the European Communities v. Irel@@ase C-427/07), Judgement of the Court
(Second Chamber) of 16 July 2009, para. 94.

CAJE informed the Committee that in 2005 it habrsiited a complaint to the European
Commission regarding the United Kingdom'’s compl@mgdth the Environmental Impact Assessment
Directive and the Integrated Pollution Preventiod &ontrol Directive (which apply the “not
prohibitively expensive” requirement in articleg@ragraph 4, of the Convention to legal review
procedures in respect of environmental impact asseist and integrated pollution prevention and
control). On 18 March 2010, the European Commisiisned the United Kingdom a Reasoned
Opinion in respect of CAJE’s complaint.

Commission of the European Communities v. Irel@@ase C-427/07), para. 94.
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Committee should take in its consideration of caargle of an international treaty
(many of whose signatories are of course not evemioers of the EUY

68. In its submissions dated 28 July 2009, theyPaoncerned submitted that the
communicants had not brought before the Committeeracent environmental cases in
which a PCO has been refused, in breach of arficlgaragraph 4, involving a claimant
who was not otherwise eligible for legal aid or BAC Subsequently, by letter of 20 May
2010, CAJE informed the Committee of recent devmlepts in R (Edwards and
Pallikaropoulos) v. Environment Agenashereby Mrs. Pallikaropoulos, who had sought a
PCO in respect of her appeal to the House of Lordshad been refused, was currently
seeking to challenge £88,000 costs claimed by thgir&hment Agency and other
respondentd’

Cross-undertakings for damages regarding intarijunctions

69. The communicants contend that courts in England Wales generally require
claimants seeking an interim injunction to protéleé relevant environmental interest
pending the substantive trial to provide a “crosdartaking” in damages before an
injunction will be granted. The communicants and JEAsubmit that the potential
requirement to give a cross-undertaking for damageans that injunctive relief may not
be available without risking prohibitive expensectaimants as required under article 9,
paragraph 4, of the Convention.

70. The Party concerned submits that the mannewhith its courts approach the

granting of interim relief does not give rise tonreompliance with article 9, paragraph 4,
of the Convention. It submits that there are veopdyreasons why, in general, a cross-
undertaking in damages is required. It points #fttct that granting interim relief can have
severely adverse consequences for individuals ahdr qrivate parties who have the

benefit of the measure under challenge. Moreoveppints out that there is no set rule
requiring a cross-undertaking and that its couagehwide discretion to adopt the course
which seems most likely to minimize the risk of anjust result. The courts have

jurisdiction to, and do, grant interim relief dagpthe absence of a cross-undertaking in
damages, having regard to the public importandbefssues raised.

71.  The Party concerned also submits that in thieay case of a challenge to a planning
permission, the mere bringing of proceedings (ewé&hout seeking interim relief) in the
majority of cases acts as a stay on the proposediafmment. This is because if the
developer builds in the face of a challenge to g@smit, he does so at his own risk of
having to later remove it.

Challenging acts of private individuals that beach environmental
law — article 9, paragraph 3

72.  The communicants claim that the Party concefaidsito provide sufficient access
for members of the public to administrative or pidi procedures to challenge acts and
omissions by private persons which contravene prons of national law relating to the
environment, as required by article 9, paragrapsf §he Convention.

33 See oral submissions by the Party concerned @eptember 2009, available at:

http://www.unece.org/env/pp/compliance/C200833k&spondence/FrUKReC33openingpresentation
hearing.doc.
34 gee footnote 16 above.
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73. The communicants note that it is possible utlderlaw of the Party concerned to
bring a private criminal prosecution. They submdwever, that there are limitations on the
use and the usefulness of this right. First, nobr@aches of environmental laws amount to
a criminal offence. Second, the State prosecutortake over the private prosecution and
then subsequently decide to drop the case. Thirdpine cases consent to proceed with a
criminal prosecution must be obtained. Fourth, doprivate person or organization to
prepare a criminal prosecution is not easy, amadheraeasons, because private individuals
and organizations lack the powers to gather eviglemgich public prosecutors and State
authorities have. Finally, the burden of proof imgnal prosecutions is high (proof beyond
reasonable doubt, rather than on the balance bfpility). As a result of these factors, the
communicants submit, private criminal prosecutiaresnot very common.

74.  The communicants point out that in many cada®ach of an environmental law is
not a criminal offence; rather it leads to furthedministrative processes, such as
enforcement notices. Failure to comply with suctiaes may eventually lead to a criminal
offence being committed, but if the relevant auitlyodoes not issue such notices, there is
generally no mechanism by which a member of thdipuan bring any kind of action
directly against the perpetrator of the breach.

75.  The communicants refer Tdhe Handbook on Access to Justice under the Aarhus
Convention which states that article 9, paragraph 3: “doesstate that members of the
public can file lawsuits if permitted by nationaMl. Instead, it grants the right to sue or
complain and then permits parties to lay down éci@t’ if they wish to do so. If specific
criteria are not laid down in national law, theitmd interpretation would be that members
of the public should be deemed to have the righgdato court or to an administrative
body.”* The communicants submit, given that no specifiitétia” have been laid down

by the Party concerned, according to endbook the public should be deemed to have a
right to go to court or to an administrative body.

76. The communicants, with referenceTioe Aarhus Convention: An Implementation
Guide®™ and theSimplified Guide to the Aarhus Conventidmote that the rights of action
against private individuals under article 9, paapgr 3, of the Convention may be
administrative or judicial procedures, i.e., theyribt necessarily have to be a court process
and can be in the form of direct or indirect enfoment. However, “for indirect
enforcement to satisfy this provision of the Corti@n it must provide for clear
administrative or judicial procedures in which tparticular member of the public has
official status. Otherwise it could not be saidttttee member of the public has access to
such procedures®

77. The communicants submit that in other EU men8tates it is quite common to
allow the acts and omissions of private persorisetehallenged. For example, in France,
registered environmental organizations may actlawstgfs in criminal proceedings and
also bring civil claims against private persons mehenvironmental laws have been
violated, on the condition that the action brouighio protect collective interests which are

35 Stephen Stec, ed:he Handbook on Access to Justice under the AaZbngentionthe Regional

Environmental Center for Central and Eastern Eufbfumgary: March 2003). Available at
http://www.unece.org/env/pp/a.to.j/handbook.findf.p

3% gee footnote 4.
37 Your Right to a Healthy Environment: A Simplifiedi@ to the Aarhus Convention on Access to

Information, Public Participation in Decision-malgrand Access to Justice in Environmental Matters
(United Nations publication, Sales No. Sales NO66HI.E.9). Available at
http://www.unece.org/env/idocuments/2006/pp/ece%26a{pp%205_E.pdf.

%8 The Aarhus Convention: An Implementation Gpjrlel30.
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protected in the organization’s statutory objectieThe communicants submit that the
Party concerned should follow this approach and tthia could be done by amending the
law on judicial review or by extending the new Riagory Enforcement and Sanctions Act
2008 to include NGO rights of enforcement in publi@rest cases.

78.  The Party concerned submits thgtcle 9, paragraph 3, of the Convention does not
require Parties to provide individuals with an ualified right to bring a claim against a
private person for breach of environmental law, fatter recognizes that national law may
provide for criteria which need to be satisfied urch claims to be brought. The Aarhus
Conventionimplementation Guidalso recognizes that while standing should be igeal

for certain members of the public to enforce enwnental law, such enforcement can be
“direct or indirect”.

79. The Party concerned points to the availabdityarious administrative and judicial
procedures. These include reporting potential breaof environmental legislation to the
appropriate authorities, submitting a complaintthe Parliamentary Commissioner for
Administration (Parliamentary Ombudsman), crimipedceedings under section 82 of the
Environmental Protection Act, pressing relevanhatities to initiate criminal proceedings
under various environmental acts, bringing a clainthe civil courts for private or public
nuisance, under the rule Rylands v. Fletchef® for breach of specific statutory provisions,
or a claim for negligence.

Rules on timing in judicial review procedures —article 9, paragraph 4

80. The communicants claim that the requireme@RR 54.5 to file an application for
judicial review “promptly and in any event no latkan three months” does not meet the
obligation under article 9, paragraph 4, of the wurtion to ensure that all access to justice
procedures which fall within the Convention are faiquitable and timely and to provide
adequate and effective remedies.

81. The communicants claim that the current tinmét§ set by the CPRs in England and
Wales are overly restrictive. Firstly, three monitha very short time within which to apply
for judicial review (compared, for example, witheoyear in human rights cases). Secondly,
the rules are unfair in imposing an almost arbjtnaquirement for “promptness”, which
could mean almost anything, and which a claimarst m@ way of actually knowing and
planning for before he/she makes the applicationwbich time it could be too late.
Thirdly, the time limit starts running from the #nof the act or decision that the complaint
is made against, not from the time of the subjeckmowledge of the complainant of that
act or decision.

82.  The communicants submit that CPR 54.5 shouldHzanged to allow for longer,
fairer and more equitable time limits by introdwgia right to bring an action for judicial
review by the end of a longer, clearly specifiemieti period during which the potential
claimant should reasonably have found out aboutattteor omission giving rise to the
action. The communicants suggest that the timirigsrof the Human Rights Act 1998
could be followed, and a general time limit of gresar for bringing environmental review
actions could be introduced, with a shorter timeitliof, say, six months for matters which
are predominantly of a planning nature and nedzbtdealt with more quickly in the public
interest. However, as in the Human Rights Act 198&oth cases there should be judicial
discretion to extend the time limit if that is etgile having regard to all the circumstances.

3% Case of the Court Cass., SCI Les Chénes, 26 18bpte2007.
40 Rylands v. Fletcher (1865-1866) L.R. 1 Ex. 265.
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Time limits for judicial review claims should allofer claimants to first follow rules on the
exhaustion of all other remedies or to comply witcessary pre-action protocols. The
communicants furthermore submit that if an Aarhas Was introduced, then that act could
codify the timing rules in the same way as it wootlify extended grounds for judicial
review and different costs rules.

83. The communicants submit that the Port of Tyasedllustrates that the time limits

applicable in the law of England and Wales are iunfiais now too late to bring an action

for judicial review in that case even though thenocaunicants were in constant contact with
the relevant authorities with regard to the licemgsied in 2004, the deposit of dredged
material and capping layers placed in 2005 andstwed and silt deposited in 2006;

nevertheless, for practical and evidential reagbayg were unable to bring a claim within

the time limits stipulated for judicial review amtis.

84. The Party concerned does not accept that tpareenent for bringing a judicial
review claim “promptly” causes uncertainty or unfegss for a claimant. It submits that the
rule is well understood in practice and pointshe public interest, which requires speed
and certainty regarding the outcome of judicialeavapplications, particularly where third
parties may be affected. It submits that the timings strike a reasonable balance between
administrative expediency and fairness to litigaitt§urthermore points out that the rules
on timing are not applied inflexibly — time limiteay be extended if there is good reason
for the delay. The Party concerned notes that CRPR @) was considered by the European
Court of Human Rights iham v. United Kingdogmand the United Kingdom was not held
to be in breach of article 6 of the European Cotivaron Human Rights and Fundamental
Freedom$!

85.  The Party concerned submits that the Port ofeTsituation does not provide any
indication that the rules on timing are unfair.also submits that if there is ongoing
illegality on the part of a public body, such iliy would be subject to judicial review.
Moreover, it submits that it is not inherently unfaot to allow a challenge now to a
decision taken in 2004.

National legal framework

Review of substantive legality in judicial revew proceedings —
article 9, paragraphs 2 and 3

86. In England and Wales, the standard of reviewliegble in judicial review
procedures is largely governed by common law. Tigreeinds are generally recognized as
providing the standards for judicial review: illdity irrationality (Wednesburyestf? and
procedural impropriet§? These grounds are neither exhaustive not muteatijusive**

Chung Tak Lam v. United Kingdom, Application NHi.671/98, Decision of Fourth Chamber, 5 July
2001.

Associated Provincial Picture Houses Limited vedilesbury Corporation [1948] 1 K.B. 223.
Council of Civil Services Unions v. Minister f@ivil Services [1985] AC 374.

Wheeler v. Leicester City Council [1985] AC 103478 B-C.
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87.  What requires consideration in the present conication is if and to what extent
the courts will consider substantive legality, “ewdl errors of fact” having been
recognized as a ground for judicial review by tbarts of England and Walés.

88.  TheJudicial Review Handbodk specifies a number of grounds for review falling
under the two “substantive” heads of illegality amdtionality,including for error of lawf;

for regard to irrelevant considerations and failutre have regard to relevant
consideration® for jurisdictional errot® and so on.

89. In respect of substantive legality, the soezhMVednesburytest and subsequent
developments regarding that test are relevant. \Wednesburyest entails that the courts
examine whether public authorities “have taken extoount matters which they ought not
to have taken into account or conversely have eef(is.] or neglected to take into account
matters which they ought to have taken into accouftile thereafter “it may still be
possible to say that [...] they have neverthelessecto a conclusion so unreasonable that
no reasonable authority could ever have come tmisuch a case | think the court can
interfere.”®

90. TheWednesburyest has been criticized, including by the Houskards, then the
United Kingdom’s highest coutt,for providing too limited a standard of reviewjirdicial
review case$’ It was also criticized by the European Court oftéin Rights irSmith and
Grady v. the United Kingdothbecause:

[T]he threshold at which the High Court and theu@mf Appeal could find the

Ministry of Defence policy irrational was placed lsigh that it effectively excluded

any consideration by the domestic courts of thestjoe of whether the interference
with the applicants’ rights answered a pressindgaso®eed or was proportionate to
the national security and public order aims purspeidciples which lie at the heart
of the court’s analysis of complaints under artilef the Convention.

91. Since the adoption of the Human Rights Act 1988as been suggested that, at
least for cases involving fundamental human rigtits, proportionality test might be the
proper test to apply. This approach was advocatedng others, by Lord Steyn R v.
Secretary of State for the Home Department, ExePRetly.>*

A leading case is E v. Home Secretary [2004] @B41 in which the Court of Appeal in paragraph 66
held: “In our view, the time has now come to acabpt a mistake of fact giving rise to unfairness i
a separate head of challenge in an appeal on agfdaw, at least in those statutory contexts wher
the parties share an interest in cooperating t@waetthe correct result.”

Michael Fordham]judicial Review Handbodbth edition, 2008).

R v. Hull University Visitor, ex p Page [1993] A632.

Secretary of State for Education and Scienceamdside Metropolitan Borough Council [1977] AC
1014.

Anisminic Ltd v. Foreign Compensation Commisdi®®69] 2 AC 147.

Assaociated Provincial Picture Houses Limited vediesbury Corporation [1948] 1 K.B. 223.
Since 1 October 2009, the Supreme Court is thiy Bancerned’s highest court.

For example, Lord Cooke in R v. Secretary of Statehe Home Department, ex parte Daly [2001]
UKHL 26, [2001] 2 AC 532 held: “And | think thateéhday will come when it will be more widely
recognised that [Wednesbury] was an unfortunatgtygressive decision in English administrative
law, insofar as it suggested that there are degfe@sreasonableness and that only a very extreme
degree can bring an administrative decision withelegitimate scope of judicial invalidation.”
(para. 32)

Smith and Grady v. United Kingdom (1999) 29 EHRR 4®ara. 138.

R v Secretary of State for the Home Department?&te Daly [2001] UKHL 26, para. 27.
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Costs prohibitively expensive — article 9, pamgraphs 4 and 5

92. In England and Wales, the general rule appkcab the allocation of costs,
including in judicial review proceedings, is theo&ts follow the event” rule. It entails that
the losing party pay both its own costs as welttase of the successful party. Several
measures, however, are in place to soften thetsftdéchis rule. These include a system of
legal aid, conditional fee arrangements, PCOs aditipl discretion. These four measures,
as well as cross-undertakings in damages, willdoesssed below.

General rule “costs follow the event”

93.  The general rule that “costs follow the eveattontained in CPR rule 44.3, which
states:

1. The court has discretion as to —
(&)  whether costs are payable by one party tthano
(b)  the amount of those costs; and
(c)  when they are to be paid.

2. If the court decides to make an order abouisces

(@) the general rule is that the unsuccessfulypaill be ordered to pay
the costs of the successful party; but

(b)  the court may make a different order.

Legal aid

94. Part C.5 of the Legal Services Commission FupdCode Decision-making
Guidancé® provides guidance regarding the availability afdkaid for cases involving the
public interest. Applicants in such cases mudtsaifisfy the financial eligibility test, which
examines an applicant’s income and capital. Pravidhe financial eligibility test is met,
the Funding Code Guidance advises that:

Different types of case may exhibit a public iesrin different ways. For the
purpose of the Funding Code, an important distimctnust be made between two
separate forms of public interest case:

(@)  there are certain types of case which by thaiure always exhibit a
degree of public interest. For example, this cooédsaid of all applications for
judicial review because it is in the general publierest for public authorities to act
lawfully [...];

(b)  there are also individual cases which, onrtlogin particular facts,
can be said to bring benefits to a section of thklip, i.e. persons other than the
individual bringing the proceeding®.

95. Inrespect of judicial review cases, the Fugddode Guidance states that such cases
are “treated as priority areas in the Code. Theeefthe Criteria for judicial review cases

%5 Legal Services CommissioRunding Code: Decision Making Guidance
http://www.legalservices.gov.uk/docs/cls_main/FugdiodeDecisionMakingGuidanceGeneralPrinci
ples(Sections1-14)Sept07.pdf

% Ibid, Part C.5.1.2.
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and claims against public authorities are lessigémt in some respects than the Criteria in
the General Funding Cod&’”

96. In respect of other types of public interestezghe Funding Code Guidance states
that funding may be available for individuals whatisfy the financial eligibility test
provided the case has a “significant wider pubiieiest”. A case with a significant wider
public interest may be funded even if prospectswfcess are in the borderline merits
category or if the individual case in question wbulot, by itself, be cost effectivé.
“Wider public interest” is defined as “the potemtiE the proceedings to produce real
benefits for individuals other than the client @tlhan benefits to the public at large which
normally flow from proceedings of the type in ques).”>® Public interest carries with it a
sense that large numbers of people must be affe€tesl Funding Code Guidance states
that, as a general guideline, even where the tbsrtefiothers are substantial, it would be
unusual to regard a case as having a significadempublic interest if fewer than 100
people would benefit from its outcorfie.

97.  The Public Interest Advisory Panel of the Le§alvices Commission, composed
mainly of independent members with a strong intarepublic interest litigation, interprets
and applies the Funding Code Guidance and provatbsce to the Legal Services
Commission on which cases are eligible for judieial®

Conditional fee agreements

98.  Under the law of England and Wales, all legakcpedings (apart from family and
criminal proceedings) can potentially be fundedabFA®? CFAs take the form of an
agreement between the solicitor and his or hengliender which the solicitor agrees to
take the case on the basis that if the case ishie'she will not charge or only charge a
lower rate for the work carried out. However, iBthase is successful, the solicitor can
charge a success fee on top of his/her normaldeminpensate for the risk of losing the
case and not being paid. The success fee can lee &mithe quantum of costs to be paid by
the losing party, i.e., they are not deducted flaomy damages that may be awarded. It is
open to a party to take out insurance againstaisipility of being ordered to pay the other
party’s costs and the success fee.

Protective cost orders

99. A PCO is an order of the court by which theeptiall costs liability of one or more
parties in the event that they lose the case &lfir advance of the hearing. Such costs can
be fixed at any level and may be eliminated entirel i.e., so there is no liability for costs
at all. PCOs are judge-made law, created usindptbad control over matters of costs that
is conferred on the judges by section 51 of the@up Court Act 1983

Ibid, Part C.5.1.3.

Ibid, Part C.5.1.4.

Ibid, Part C.5.2.1.

Ibid, Part C.5.3.2.

Milieu Ltd., Measures on access to justice in environmentalergaffrticle 9 (3)): Country report
for United KingdomApril 2007, p. 17.

Response to the communication by the Party caecei30 July 2009.

As noted by the Court of Appeal in R (Compton) \iltgtire Primary Care Trust, [2008] EWCA Civ
749.
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100. The leading case on PCOSRiCorner House Research) v. Secretary of State for
Trade and Industry? In that case, the Court of Appeal set out the fuit principles for
PCOs:

(@) A PCO may be made at any stage of the prosgedion such
conditions as the court thinks fit, provided tha tourt is satisfied that:

0) the issues raised are of general public irtgpare;
(i)  the public interest requires that those éssshould be resolved,;
(i)  the applicant has no private interest ie thutcome of the case;

(iv) bhaving regard to the financial resources loé tapplicant and the
respondent(s) and to the amount of costs thatileby lto be involved it is
fair and just to make the order;

(v) if the order is not made the applicant wilbpably discontinue the
proceedings and will be acting reasonably in sogloi

(b) If those acting for the applicant are doingpso bono, this will be
likely to enhance the merits of the applicationdd?CO.

(c) It is for the court, in its discretion, to dée whether it is fair and just
to make the order in the light of the consideratisat out abov®.

101. The Court inCorner Househeld that a PCO should only be granted in the most
exceptional circumstancé$lt also held that “[tlhe purpose of the PCO widl to limit or
extinguish the liability of the applicant if it les, and as a balancing factor, the liability of
the defendant for the applicant’s costs if the dé&mt loses will thus be restricted to a
reasonably modest amount. The applicant shouldogsthe capping order to restrict it to
solicitors’ fees and a fee for a single advocatpipifor counsel status that are no more than
modest.®’

102. The criteria set out i@orner Househave been further defined in subsequent case
law and commented on in relation to environmengales. These developments include the
finding that environmental cases do not requirecigppéreatment under th€orner House
criteria, regardless of the Conventi$h.

103. The criteria, especially the criteria citedomragraph 100 (a) (i)—(iii) above and the

“exceptional circumstances” criterion noted in pgeh 101, have been commented on by
judges in both the case I8hand in reportd as being problematic, also in the light of the
Convention. Moreover, both in the case law andrdports, judges have urged the Civil

Procedure Rules Committee to codify the procedals® in the light of the Convention.

R (Corner House Research) v. Secretary of Stat€rhde and Industry [2005] 1 WLR 2600.

Ibid, para. 74.

Ibid, para. 72.

Ibid, para. 76 (ii).

R (Compton) v. Wiltshire Primary Care Trust, [BD&WCA Civ 749, para 24.

E.g., in R (Compton) v. Wiltshire Primary Carau3t para 43, R (Francis Morgan) v. Hinton Organics
(Wessex) Ltd [2009] EWCA Civ 107, paras. 29 andRB€Derek England) v. LB Tower Hamlets and
others [2006] EWCA Civ 1742, para. 14.

E.g., the Sullivan report, the Jackson Reportthedreport of the Working Group on Facilitating
Public Interest Litigation chaired by Lord Justi€ay, “Litigating the Public Interest”,July 2006
(hereafter the Kay Report).
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104. The judiciary has advocated the adoptionftéhdble approach to th€orner House
criteria in the meantimé&,an approach that maiith the approval of the Master of the Rolls
in Buglife”?and by the Court of Appeal inlinton Organics™® This includes a flexible
approach to the issuing of cross-capsBlmglife, the Court of Appeal, referring to the
Sullivan Report; held:

We would certainly accept that there can be nolates rule limiting costs to those
of junior counsel because one can imagine casesich it would be unjust to do
so. However, inCorner Housethis court laid down guidance which, subject to the
facts of a particular case and unless and untikttsea rule which has statutory force
to the contrary, we must follow, albeit in a fleldbwvay. That was the unanimous
view of the court icCompton It follows that, as the court put it @orner Housethe
costs should in general be reasonably modest andlé#imant should expect the
costs to be capped as set out in [76 (ii) and 6fithe judgement in that ca&e.

The judiciary, however, has also referred to that$ of this flexible approach, indicating
that “further development or refinement is a matfer legislation or the Rules
Committee”’®

105. The Sullivan Report also points to the possitilling effect that the cost of seeking
a PCO (in the order of £2,500—£7,500 plus VAT) rhaye on claimants, given the risk that
the PCO may be refuséf.lt questions whether such costs are compatiblé e
Convention’® The Sullivan Report moreover suggests that “a reisim is required for
claimants who could not face such a level of cesgsosure to seek a preliminary PCO
right at the beginning of the proceedings, limititegycosts exposure of applying for a PCO
to an affordable figure (possibly zero). It woulegeh have an opportunity to withdraw (if a
PCO is refused) before it becomes exposed to &b5ts.

Judicial discretion

106. InMorgan v. Hinton Organigsthe Court of Appeal considered the role of jualici
discretion in relation to costs, commenting on jidgement given by the Master of the
Rolls inBuglife

E.g., R (Compton) v. Wiltshire Primary Care Trysra. 23, and R (Derek England) v. LB Tower
Hamlets and others [2006] EWCA Civ 1742, paras154—

R (on the application of Buglife — the Invertel@&@onservation Trust) v. Thurrock Thames
Gateway Development Corporation & Rosemound Devetys Ltd [2008] EWCA Civ 1209, para.
17. The Master of the Rolls is the presiding offiokthe Civil Division of the Court of Appeal and
the second most senior judge in England and Wales.

R (Francis Morgan) v. Hinton Organics (Wessex) [2009] EWCA Civ 107.

Sullivan Report, appendix 3, paras. 4 and 5.

R (on the application of Buglife — the Inverteter&onservation Trust) v. Thurrock Thames
Gateway Development Corporation & Rosemound Devetoyis Ltd [2008] EWCA Civ 1209, paras.
24 and 25. R (Corner House Research) v. Secret@tate for Trade and Industry [2005] 1 WLR
2600, in paragraph 76 (ii), held that the claimsmiuld expect “the capping order to restrict it to
solicitors’ fees and a fee for a single advocatgioior counsel status that are no more than mbdest
and in paragraph 76 (iii), “[t{lhe beneficiary oP&€O must not expect the capping order that will
accompany the PCO to permit anything other thanesioiepresentation, and must arrange its legal
representation (when its lawyers are not willingutd pro bono) accordingly”.

E.g., the Court of Appeal in R (Francis MorganHinton Organics (Wessex) Ltd, [2009] EWCA Civ
107, para. 47 (iv).

Sullivan Report, appendix 3, paras. 11-14.

Ibid., para 14.

Ibid.
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He also indicated that the principles state€aorner Housewere to be regarded as
binding on the court, and were to be applied “gdared by Waller LJ and Smith
LJ" (para. 19). We take the last words to be aresfee to the comments of Waller
and Smith LJJ respectively that tBerner Houseguidelines were “not ... to be read
as statutory provisions, nor to be read in an ogstrictive way” Comptonpara.
23); and were “not part of the statute and ... showdt be read as if they were”
(para. 74). These comments reflect the familiangple that: “As in all questions to
do with costs, the fundamental rule is that theeere rules. Costs are always in the
discretion of the court, and a practice, howevetespread and longstanding, must
never be allowed to harden into a rule.” (per Lblalyd of Berwick,Bolton MDC v.
Secretary of State for the Environm§i$95] 1 WLR 1176, 1178; cited iGorner
Houseat para. 27) %

107. The Court of Appeal i@omptonnoted that while PCOs were a discretionary order,
it was unlikely that an applicant that fulfilled &he requirements would be refusgd.

Cross-undertaking as to damages regarding inténjjunctions

108. The general rule that the giving of a crosdeutaking for damages by the claimant
is a prerequisite for the grant of an interim irgtion was noted by the House of Lords in
the 1975 decision ofAmerican Cyanamid Co v. Ethicon L%dThe House of Lords
recognized, however, that when deciding whethegrant an interim injunction in an
individual case, there may be special factorsshatld be taken into accoutit.

109. Courts in England and Wales have grantediintémjunctions without a cross-
undertaking for damages having been gi¥ethere have also been cases in which the
injunctive relief was refused due to the fact ttfz¢ claimant was not in a position to
provide a cross-undertaking in damaffedudges enjoy a considerable amount of discretion
as to whether a cross-undertaking for damagesdqairerl for the grant of an interim
injunction.

Challenging acts of private individuals that beach environmental
law — article 9, paragraph 3

110. On the basis of the information put befordyitthe communicants and the Party
concerned, the Committee understands that the waysdich a member of the public in
England and Wales can challenge acts and omisbipipsivate persons which contravene
national environmental law include:

€)) Members of the public can report potential dleged breaches of
environmental legislation to the appropriate regulaFor example, in England and Wales,
the Environment Agency will consider whether thésea need to investigate or take

R (Francis Morgan) v. Hinton Organics (Wessex), [209] EWCA Civ 107, para. 33.

R (Compton) v. Wiltshire Primary Care Tr2008] EWCA Civ 749, para. 70.

American Cyanamid Co v. Ethicon LtB75] AC 396.

Ibid, judgement of Lord Diplock.

R v. London Borough of Lambeth, ex p Sybyll Waktérebruary 1989 unrep. Other cases put before
the Committee in which the United Kingdom courtarged an interim injunction without a cross-
undertaking as to damages incluBev. Durham CC, ex p Huddlestf2000] Env LR D21R v.
Inspectorate of Pollution, ex p Greenpeace[1@94] 1 WLR 570R v. Secretary of State for the
Environment, ex p Rose Theatre Trust Com{aa90) COD 47.

R v. Secretary of State for the Environment exepédme Royal Society for the Protection of Birds
(1997)Env. L.R. 431R v. Inspectorate of Pollution, Ex p Greenpeace[1894] 1 WLR 570.
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enforcement action against any person not fouritetoomplying with legislation. There is
no charge for this, but the member of the publicnca force the regulator to take action.
Examples of this option include:

0] Section 80 of the Environmental Protection Ak990 enables the local
authority to serve an abatement notice where saissfied that a statutory nuisance
exists or is likely to occur or recur. If a person whom an abatement notice is
served, without reasonable excuse, contravenesaits fo comply with any
requirement or prohibition imposed by the notiteytcommit a criminal offence;

(i) A member of the public can complain to thedbauthority and informally
request criminal proceedings to be brought underGtean Air Act 199% or the
Noise Act 1996

(b)  Under section 82 of the Environmental Protet#at, a person aggrieved by
a statutory nuisance can themselves bring procgedinthe magistrates’ court against the
person alleged to be responsible;

(c) A claim may be brought in the civil courts feither public or private
nuisance. Public nuisance is a criminal offencd, ibean be an actionable civil matter
where the claimant has suffered particular or sppetamage over and above the general
inconvenience suffered by the public. A claim iivate nuisance may be brought where
there has been an interference with the claimaat®yment of their land, including
damage or encroachment on their land;

(d) A claim may be brought under the ruleRglands v. Fletcheé®® in which the
court stated: “we think that the true rule of laythat the person who for his own purposes
brings on his lands and collects and keeps theyhiang likely to do mischief if it escapes,
must keep it in at his peril, and, if he does notsd, is prima facie answerable for all the
damage which is the natural consequence of itpesca

(e) A claim for negligence exists (i.e., a brea€ldaty which has caused some
reasonably foreseeable harm) if it can be estadighat the member of the public was
owed a duty of care by the third party contravergngironmental law;

)] Citizens may bring a private prosecution whearininal offence has been
committed. Examples of environmental criminal offes include breaches of water
discharge permits or waste licences, or intentlgnaf recklessly killing or disturbing
protected animals (see for exampR v. Anglian Water Services )i Not all
environmental laws amount to a criminal offencéhiéy are broken, however. Moreover,
the burden of proof in criminal prosecutions isighhone (proof beyond reasonable doubt,
rather than on the balance of probability), andlipubuthorities have powers to gather
evidence that private individuals do not have;

(@) Inaddition, a member of the public may bringam for damages for breach
of certain specific statutory provisions. Exampieslude: sections 153 and 154 of the
Merchant Shipping Act 1995 and section 73 of theifmmental Protection Act 1990;

(h)  Besides bringing a claim directly against avgteé party, a member of the
public may also take action against a public autyevho failed to act to stop a third party
contravening national environmental law. Possilktoas include:

Clean Air Act 1993, section 55(2).

Noises Act 1996, article 2(4).

Rylands v. Fletcher (1865-1866) L.R. 1 Ex. 265.

R v Anglian Water Services Ltd [2003]EWCA Crim4®

25
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0] An action against the public authority undetidde 7 of the Human Rights
Act alleging that the authority has breached a&t&lof the Convention by failing to
respect private and family life;

(i)  An application for judicial review of the authity’s decision not to take
action (e.gLam v. United Kingdoj™®

(i) A complaint to the Parliamentary Commissiorfer Administration (also
known as the Parliamentary Ombudsman) who invastigeomplaints that injustice
has been caused by maladministration on the pa@afernment departments or
other public bodies. Cases concerning enforcementelation to environmental
requirements have been dealt with by the Parliaamgn©mbudsman, including
where a member of the public has complained thagnforcement action has been
taken. The Parliamentary Ombudsman’s decisions hmrsuasive force, but it
would be extremely unusual for a public authoritt to comply. Alternatively, a
complaint could be made to the local authority oddroan.

Rules on timing in judicial review procedures —article 9, paragraph 4

111. The procedural rules regarding timing in cafspidicial review are set out in CPR
Rule 547 CPR 54.5 (1) states that an application for judiceview must be filed: “(a)
promptly; and (b) in any event not later than 3 therafter the grounds to make the claim

first arose™?

112. CPR 54.5 (3) states that this rule does ngpltyaphen any other enactment specifies
a shorter time limit for making the claim for jugitreview. For example, under sections
13 and 118 of the Planning Act 2008, applicatiomsjdidicial review of decisions within
the purview of that Act are to be made within sigeks of the decision.

113. An application for judicial review filed unde&PR 54.5 may be refused even if filed
within three months if the Court determines thatigw of all the circumstances it was not
made “promptly”. InAndrew Finn—Kelcey v. Milton Keynes Council and &dshthe
applicant had filed his application for judiciaview four days prior to the end of the three
month period. In its October 2008 judgement, ther€Cof Appeal upheld the lower court’s
finding that the claim had not been lodged prommlyd so did not comply with
CPR 54.5° The Court of Appeal iffinn-Kelceyheld:

As the wording indicates and as has been emplapeatedly in the authorities,
the two requirements set out in paragraph (a) @#pdf that rule [CPR 54.5] are
separate and independent of each other, and dti®rbe assumed that filing within

% Chung Tak Lam and Others v. United Kingdom, Aggiion No. 41671/98, Decision of Fourth

Chamber, 5 July 2001.

9% Civil Procedure Rules, Part 54,

http://www.justice.gov.uk/civil/procrules_fin/contts/parts/part54.htm#IDAFFQZ.

92 The House of Lords, in Caswell v. Dairy Produaeof@ Tribunal for England and Wales [1990] 2

AC 738 held that, where the application for permisso seek judicial review is not made in
compliance with CPR 54.5 (1), the delay is to lgarded as “undue delay” within section 31 (6) of
the Supreme Court Act 1981. Under section 31 (@hefSupreme Court Act 1981, where the Court
considers that there has been undue delay in makirggplication for judicial review, it may refuse
to grant permission for the making of the applmator any relief sought on the application, if it
considers that the granting of the relief soughtildde likely to cause substantial hardship to, or
substantially prejudice the rights of, any persowould be detrimental to good administration.
(Supreme Court Act, 1981 http://www.opsi.gov.uk/#etts1981/PDF/ukpga_19810054_en.pdf)

% Andrew Finn-Kelcey v. Milton Keynes Council anti@ther [2008] EWCA Civ 1067, para. 29.
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three months necessarily amounts to filing promptlyThe need for a claimant
seeking judicial review to act promptly arises artgfrom the fact that a public law
decision by a public body normally affects the tgbf parties other than just the
claimant and the decision-mak¥ér.

114. When considering whether planning decisionscowered by the Planning Act or
other similar legislation statutorily imposing a-sveek limit for judicial review should
nevertheless be held to a similar time limit, theu@ of Appeal in the same case stated:
“while there is no ‘six weeks rule’ in judicial riew challenges to planning permissions,
the existence of that statutory limit is not todsen as necessarily wholly irrelevant to the
decisiogsas to what is ‘prompt’ in an individuakealt emphasises the need for swiftness of
action.”

115. The Court of Appeal concluded that the Highu©o

... was correct in finding that this claim had neth lodged promptly and so did
not comply with CPR 54.5. That, of course, is netessarily the end of the matter.
There may be considerations which mean that inishé public interest that the

claim should be allowed to proceed, despite theydeind the absence of any
explanation for that delay. If there is a strongecéor saying that the permission was
ultra vires, then this court might in the circunmstes be willing to grant permission

to proceed. But, given the delay, it requires a lmalearer-cut case than would
otherwise have been necessary. | turn therefocensider the substantive merits of
the claim, which asserts a breach of both domasticEuropean lavd®

116. After considering the substantive merits o€ tblaim, the Court of Appeal
concluded: “Even had there been the necessary pnesgin lodging this claim for judicial
review, | would not have granted permission to pest on the substantive merits of the
claim. It follows from that that the Appellant falfar short of establishing the sort of clear-
cut case which would be necessary to persuadeotiteéto override the breach of CPR 54.5
(1), given that this was a claim not filed promptly

117. CPR 54.5 (1) was considered by the Europeanmt@b Human Rights ir,am v.
United KingdonT® Mr. and Mrs. Lam had sought leave to make an epfitin for judicial
review of a decision by the local authority notake enforcement action against noises and
smells from a neighbouring warehouse. The Lamsapgdied for judicial review four days
less than three months after the decision andefiftéays after receiving official notice of
the decision. In that case, the European Human tRiglourt was asked to determine
whether the fact that the Lams had been deniect l&judicial review on the grounds of
delay despite applying within three months denfesit legal certainty and was a breach of
article 6 (1) of the European Convention on Humagh® and Fundamental Freedoms.
The Court held:

In so far as the applicants impugn the strict iapfibn of the promptness
requirement in that it restricted their right ofcass to a court, the Court observes
that the requirement was a proportionate meastenten pursuit of a legitimate
aim. The applicants were not denied access to @ abunitio. They failed to satisfy
a strict procedural requirement which served a ipubterest purpose, namely the

Ibid, para. 21.

Ibid, para 24.

Ibid, para 29.

Ibid. para 47.

Chung Tak Lam and Others v. United Kingdom, Apgtiien No. 41671/98, Decision of Fourth
Chamber, 5 July 2001.
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need to avoid prejudice being caused to third @anrttho may have altered their
situation on the strength of administrative decisid

Consideration and evaluation by the ComplianceCommittee

Legal basis and scope of considerations by ti@mpliance Committee

118. The United Kingdom ratified the Convention2ghFebruary 2005. The Convention
entered into force for the United Kingdom on 24 N2&Q5.

Admissibility and exhaustion of local remedies

119. The Committee finds the communication to baiasible.

120. With respect to those aspects of the commatstaubmissions which relate to the
legal system in England and Wales in general, tn@ittee finds that the general nature
of those submissions means that considerationsdiegathe exhaustion of local remedies
are not material.

121. The Committee notes the submissions made éoxdmmunicants with respect to
the Port of Tyne situation. However, given the widaging and systemic issues raised by
the other more general aspects of the communicatienCommittee decides to address its
findings to the communicant’s submissions whiclatesko the legal system in England and
Wales in general. The Committee accordingly decrd#sto develop findings in respect of
the Port of Tyne case.

Substantive issues

122. The Committee is tasked with examining whetier Party concerned meets its
obligations as a Party to the Convention. The Cdtemiaccordingly does not address the
point raised by the communicants as to whetheCibrevention is directly applicable in the
law of England and Wales by virtue of EU law ané ttatification by the EU of the
Convention (see annex | to the communicatiSijhe Party concerned is bound through its
own ratification of the Convention to ensure fulingpliance of its legal system with the
Convention’s provisions, even if, as noted by tleentittee, applicable EU law relating to
the environment should be considered to be patieoflomestic, national law of a member
State (ACCC/C/2006/18 (Denmark), ECE/MP.PP/200848lA, para. 27).

Review of substantive legality in judicial revéw proceedings — article 9, paragraphs 2
and 3

123. Article 9, paragraph 2, of the Convention addes both substantive and procedural
legality. Hence, the Party concerned has to entiatemembers of the public have access
to a review procedure before a court of law andfather independent body established by
law which can review both the substantive and pifoca legality of decisions, acts and
omissions in appropriate cases.

Since the Treaty of Lisbon entered into forceldbecember 2009, the EU has superseded the
European Community as Party to the Aarhus Conventio
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124. Article 9, paragraph 3, of the Conventionppgosed to article 9, paragraph 2, of the
Convention, does not explicitly refer to either stamtive or procedural legality. Instead it
refers to “acts or omissions [...] which contravere national law relating to the
environment”. Clearly, the issue to be considereslich a review procedure is whether the
act or omission in question contravened any prowisi- be it substantive or procedural —
in national law relating to the environment.

125. The Committee finds that the Party concerriedva for members of the public to
challenge certain aspects of the substantive kygafidecisions, acts or omissions subject
to article 9, paragraphs 2 and 3, of the Conventiatuding, inter alia, for material error of
fact; error of law; regard to irrelevant considemas and failure to have regard to relevant
considerations; jurisdictional error; and on thewrds ofWednesburyunreasonableness
(see paras. 87-89 above). The Committee, howesenoi convinced that the Party
concerned, despite the above-mentioned challengeadpects, meets the standards for
review required by the Convention as regards sobige legality. In this context, the
Committee notes for example the criticisms by theus¢ of Lords® and the European
Court of Human Right¥* of the very high threshold for review imposed He t
Wednesburyest.

126. The Committee considers that the applicatiom ‘proportionality principle” by the
courts in England and Wales could provide an adegstandard of review in cases within
the scope of the Aarhus Convention. A proportidgaiest requires a public authority to
provide evidence that the act or decision pursustifies the limitation of the right at stake,
is connected to the aim(s) which that act or deniseeks to achieve and that the means
used to limit the right at stake are no more thacessary to attain the aim(s) of the act or
decision at stake. While a proportionality prineiph cases within the scope of the Aarhus
Convention may go a long way towards providing forreview of substantive and
procedural legality, the Party concerned must mske that such a principle does not
generally or prima facie exclude any issue of sfiste legality from a review.

127. Given its findings in paragraphs 125 and 1B6va, the Committee expresses
concern regarding the availability of appropriatdigial or administrative procedures, as
required by article 9, paragraphs 2 and 3, of tlev@ntion, in which the substantive
legality of decisions, acts or omissions within §eepe of the Convention can be subjected
to review under the law of England and Wales. Havelbased on the information before it
in the context of the current communication, then@uttee does not go so far as to find the
Party concerned to be in non-compliance with a&tiél paragraphs 2 or 3, of the
Convention.

Costs prohibitively expensive — article 9, pagraphs 4 and 5

128. When assessing the costs related to procefturascess to justice in the light of the
standard set by article 9, paragraph 4, of the €otien, the Committee considers the cost
system as a whole and in a systemic manner.

129. The Committee considers that the “costs foltbes event rule”, contained in CPR
rule 44.3 (2), is not inherently objectionable undée Convention, although the
compatibility of this rule with the Convention demks on the outcome in each specific case
and the existence of a clear rule that preventhipitorely expensive procedures. In this
context, the Committee considers whether the effetctcosts follow the event rule” can be
softened by legal aid, CFAs and PCOs, as well ahdyonsiderable discretionary powers

For example, Lord Cooke R v. Secretary of State for the Home Departmenaete Daly[2001]
UKHL 26, [2001] 2 AC 532 para. 32.
Smith and Grady v. United Kingdaif999) 29 EHRR 493, para. 138.
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that the courts have in interpreting and applyimg relevant law. At this stage, however, at
least four potential problems emerge with regarthélegal system of England and Wales.
First, the “general public importance”, “no privateterest” and “in exceptional
circumstances” criteria applied when considering tranting of PCOs. Second, the
limiting effects of (i) the costs for a claimantafPCO is applied for and not granted and
(ii) PCOs that cap the costs of both parties. Tthd potential effect of cross-undertakings
in damages on the costs incurred by a claimantrtkpothe fact that in determining the
allocation of costs in a given case, the publierest nature of the environmental claims
under consideration is not in and of itself giveffisient consideration.

130. While the courts in England and Wales havdiegh@ flexible approach t@orner
House criteria when considering the granting of PCOg;luding the “general public
importance”, “no private interest” and “exceptiom#icumstances” criteria, they have also
indicated that, given the ruling i@orner Housethere are limits to this flexible approach.
The Committee notes the numerous calls by judgggesiing that the Civil Procedure
Rules Committee take legislative action in respédCOs, also in view of the Convention
(see para. 102 above). These calls have to dateesotted in amendment of the Civil
Procedure Rules so as to ensure that all casemwiith scope of article 9 of the Aarhus
Convention are accorded the standards set by tmyeDton. The Convention, among
other things, requires its Parties to “provide adeg and effective remedies” which shall
be “fair, equitable [...] and not prohibitively expsive”. The Committee endorses the calls
by the judiciary and suggests that the Party corezeamend the Civil Procedure Rules in
the light of the standards set by the Convention.

131. Within such considerations the Committee fitiost the Party concerned should
also consider the cost that may be incurred byaanelnt in those cases where a PCO is
applied for but not granted, as suggested in appeddo the Sullivan Reporf? The
Committee endorses this recommendation.

132. The Committee also notes the limiting effdateziprocal cost caps which, as noted
in Corner Housein practice entail that “when their lawyers aag willing to act pro bono”
successful claimants are entitled to recover owolicisor's fees and fees for one junior
counsel “that are no more than modé&"The Committee in this respect finds that it is
essential that, where costs are concerned, thditygoharms between parties to a case
should be secured, entailing that claimants shisufgtactice not have to rely on pro bono
or junior legal counsel.

133. A particular issue before the Committee aredbsts associated with requests for
injunctive relief. Under the law of England and &l courts may, and usually do, require
claimants to give cross-undertakings in damagesshsvn, for example, by the Sullivan
Report, this may entail potential liabilities ofveeal thousands, if not several hundreds of
thousands of pound§? This leads to the situation where injunctive rfei@not pursued,
because of the high costs at risk, where the clatinsdegitimately pursuing environmental
concerns that involve the public interest. Sucheaf would amount to prohibitively
expensive procedures that are not in compliande aviicle 9, paragraph 4.

134. Moreover, in accordance with its findings i€@C/C/2008/23 (United Kingdom)
and ACCC/C/2008/27 (United Kingdom), the Committeensiders that in legal
proceedings within the scope of article 9 of then@mtion the public interest nature of the

102 gyllivan Report, appendix 3, para. 14.
103 R (Corner House Research) v. Secretary of Satérade and Industry [2005] 1 WLR 2600,para. 76

(ii) and (iii).

104 syllivan Report, para. 73.



ECE/MP.PP/C.1/2010/6/Add.3

environmental claims under consideration does neéns to be given sufficient
consideration in the apportioning of costs by tberts.

135. The Committee concludes that, despite theowarmeasures available to address
prohibitive costs, taken together they do not emshat the costs remain at a level which
meets the requirements under the Convention. Atgtage, the Committee considers that
the considerable discretion of the courts of Englamd Wales in deciding the costs,
without any clear legally binding direction frometkegislature or judiciary to ensure costs
are not prohibitively expensive, leads to considlraincertainty regarding the costs to be
faced where claimants are legitimately pursuingiremvnental concerns that involve the
public interest. The Committee also notes the CofiAppeal’s judgement iMorgan v.
Hinton Organicswhich held that the principles of the Conventioe &t most” a factor
which it “may” (not must) “have regard to in exesicig its discretion®?® “along with a
number of other factors, such as fairness to tfendant”'°® The Committee in this respect
notes that “fairness” in article 9, paragraph 4ergto what is fair for the claimant, not the
defendant.

136. In the light of the above, the Committee codek that the Party concerned has not
adequately implemented its obligation in article garagraph 4, to ensure that the
procedures subject to article 9 are not prohib§iexpensive. In addition, the Committee
finds that the system as a whole is not such asefttove or reduce financial [...] barriers
to access to justice”, as article 9, paragraphf3h® Convention requires a Party to the
Convention to consider.

Challenging acts of private persons that breacanvironmental law — article 9,
paragraph 3

137. The Committee finds that, within the contektte present communication, it has
not been sufficiently substantiated that within tkgal system of England and Wales
insufficient procedures are available to challeages of private individuals that breach the
rights enshrined in the Convention. The Committagstfinds that, in the context of the
present proceedings, the Party concerned is nohadn-compliance with article 9,
paragraph 3, of the Convention.

Rules on timing in judicial review procedures —article 9, paragraph 4

138. The Committee finds that the three-month mesuént specified in CPR rule 54.5
(2) is not as such problematic under the Convepttso in comparison with the time limits
applicable in other Parties to the Convention. Havethe Committee considers that the
courts in England and Wales have considerable etiscr in reducing the time limits by
interpreting the requirement under the same prowishat an application for a judicial
review be filed “promptly” (see paras. 113-116).isThay result in a claim for judicial
review not being lodged promptly even if broughthii the three-month period. The
Committee also considers that the courts in EnglardiWales, in exercising their judicial
discretion, apply various moments at which a timaynstart to run, depending on the
circumstances of the case (see para. 117). Thiéigason for discretion regarding time
limits for judicial review, the Party concerned mts, is constituted by the public interest
considerations which generally are at stake in sasles. While the Committee accepts that
a balance needs to be assured between the intetestake, it also considers that this
approach entails significant uncertainty for thaimmlant. The Committee finds that in the
interest of fairness and legal certainty it is reseey to (i) set a clear minimum time limit

195 para. 47 (iv).
106 para. 44.
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within which a claim should be brought, and (ijné limits should start to run from the
date on which a claimant knew, or ought to haveaknof the act, or omission, at stake.

139. As was pointed out with regard to the costgrotedures (see para. 134 above), the
Party concerned cannot rely on judicial discretdbrthe courts to ensure that the rules for
timing of judicial review applications meet the vg@ments of article 9, paragraph 4. On
the contrary, reliance on such discretion has teduin inadequate implementation of
article 9, paragraph 4. The Committee finds thaffding to establish clear time limits
within which claims may be brought and to set arckend consistent point at which time
starts to run, i.e., the date on which a claimar@vwk or ought to have known of the act, or
omission, at stake, the Party concerned has fel@dmply with the requirement in article
9, paragraph 4, that procedures subject to aditle fair and equitable.

Clear, transparent and consistent legal framew& — article 3, paragraph 1

140. Having concluded that the Party concerned failcomply with article 9, paragraph
4, with respect to costs as well as time limitselsgentially relying on the discretion of the
judiciary, the Committee also concludes that thetyPaoncerned fails to comply with
article 3, paragraph 1, by not having taken theessary legislative, regulatory and other
measures to establish a clear, transparent andstamtsframework to implement the
provisions of the Convention.

Conclusion

Main findings with regard to non-compliance

141. The Committee finds that by failing to enstirat the costs for all court procedures
subject to article 9 are not prohibitively expemsiand in particular by the absence of any
clear legally binding directions from the legislauor judiciary to this effect, the Party
concerned fails to comply with article 9, paragraptof the Convention (see paras. 128—
135).

142. The Committee also finds that the system ad@le is not such as “to remove or
reduce financial [...] barriers to access to justicas article 9, paragraph 5, of the
Convention requires a Party to the Convention twsiter (see para. 136).

143. In addition, the Committee finds that by nosw@ing clear time limits for the filing
of an application for judicial review and by notsening a clear date from when the time
limit starts to run, the Party concerned fails eonply with article 9, paragraph 4 (see para/
139).

144.  Finally, by not having taken the necessarislative, regulatory and other measures
to establish a clear, transparent and consistantework to implement article 9, paragraph
4 of the Convention, the Party concerned also failsomply with article 3, paragraph 1

(see para. 140).

Recommendations

145. The Committee, pursuant to paragraph 36 (hefannex to decision I/7 of the
meeting of the Parties to the Convention, and gdtire agreement of the Party concerned
that the Committee take the measures requesteatag@ph 37 (b) of the annex to decision
1/7, recommends that the Party concerned:



ECE/MP.PP/C.1/2010/6/Add.3

(a) Review its system for allocating costs in eowinental cases within the
scope of the Convention and undertake practicallegidlative measures to overcome the
problems identified in paragraphs 128-136 abowvensure that such procedures:

0] Are fair and equitable and not prohibitivelymnsive; and
(i)  Provide a clear and transparent framework;

(b)  Review its rules regarding the time frame fw bringing of applications for
judicial review identified in paragraph 139 aboeeensure that the legislative measures
involved are fair and equitable and amount to arcéd transparent framework.
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